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LL—STATEMENT OF THE ISSUES

A. Jurisdictional Questions Ordered Addressed by Court of Appeals

B. Do Plaintiffs have standing to pursuc their claims challenging the Signature
Verification Requirement in K.S. A, 25-1124(h)?

C. [D1d the district court properly hold that Plamntiffs” Amended Petition failed 1o
state a claim with respect to its claims challenging the Signature Verification
Requirement as violative of the right to vote, equal protection, and due process?

D. Did the district court abuse its discretion in denying as moot Plaintiffs™ motion
for a temporary injunction against the Signature Verification Requirement?

E. [D1d the district court properly hold that Plamntiffs” Amended Petition failed 1o
state a claim with respect to its causes of action challenging the Ballot Collection

Restrictions as violative of the freedom of speech and right to vote?

II. - STATEMENT OF RELEVANT FACTS

Plaintiffs are four organizations l.eague of Women Volers ol Kansas (“LLWV);
Loud Light; Kansas Applesced Center for Law and Justice, Inc. (“Applesced”); and Topeka
Independent Living Resource Center (“TILRC™) — and three individuals who appeal the
dismissal of their facial, pre-enforcement constitutional challenges to two election integrity
slatutes passed by the legislature in 2021. The {irst, a signature verification requirement
(“SVR”) codified at K.S.A. 25-1124(h), prohibits clection officials from accepting advance
voting ballots through the mail unless the voter’s signature on the required ballot envelope
matches the signature on file in the county’s voter registration records (with exceptions {or
disabled voters who cannot provide a consistent signature). Signaturc-matching is not new
in Kansas clections. Since 2019, the State has required that voters be afforded a “cure
opportunily” to correct missing or mismaiched signatures for advance ballots up to the time

of the {inal county canvass. K.S.A. 25-1124(b). [fa voter s 1ll, disabled, or not proficient



in I'nglish, the law {urther allows the voter {o seek assistance in completing and signing
the ballot application or envelope. K.S.A. 25-1124(c¢).

Pursuant to his authority under K.S.A. 25-1131, the Scerctary of State recently
adopted a regulation to help facilitate consistent administration of this statute and provide
standards for the signature verification process. See KLAR. 7-36-9 (cffective May 26,
2022) (published in 41 Kan. Register 1060-61 (June 2. 2022)). This regulation additionally
requires any counly election official performing signature verification responsibilities o
undergo approved training before undertaking such work. /d. at 7-36-9(1).

The sccond challenged statute, a ballot collection restriction (“BCR™) codified at
K.S.A.25-2437, requires that any person transmitting or delivering another voter’s advance
ballot to the county election office or polling place submit a written statement attesting to
certain information to ensure the sccurity of the ballot and integrity of the clectoral process.
Id. at 25-2437(a). The statute also restricts any person from transmitting or delivering more
than {en advance ballots on behalf of other voters during an election. 7d. at 25-2437(¢).

Plaintiffs devole nearly {ive pages of their opening briefl {o an irrelevant recitation
of the legislative debates that culminated in the passage of 11.B. 2183, (Br. 7-11). The
brict highlights the views of legislators whose views did not carry the day and other citizens
who wished that they had more opportunily to comment before the legislation’s passage.
Nonge of that discussion has any bearing on the issucs before the Court. Plaintiffs also
dedicate multiple pages to the evidence they sought to introduce in connection with a pre-
liminary injunction motion ({iled fen months after thetr original Petition) in support of their
atlack on the signature verification requirements. (Br. 14-15). But that discussion 1s also

2



immalterial because the district court never even addressed (and Delendants never had an
opportunity to respond to) that motion in light of the district court’s dismissal, two business
days later, of Plaintiffs” Amended Petition for failure to state a claim upon which relief can
be granted pursuant o K.S.A. 60-212(b)(6). (R. V, 54-79).

1. - ARGUMENT AND AUTHORITIES

A Jurisdictional questions ordered addressed by the Court of Appeals

[ Which of Appellanis ' claims remain pending before the district court, and
what is the status of those claims?

Plaintiffs” various constitutional challenges to K.S.A. 25-2438(a)(2) and (3), which
criminalize conduct related to the knowingly false representation of an clection official,
remain pending before the district courl. The district court denied Plaintiffs” motion for a
temporary injunciion againsi the enforcement of those statutes, (R. [1I, 21), and Plamnti{{s
appealed that Order to this Court, which recently dismissed the appeal for lack of standing.
Casc No. 21-124378-A. Becausce no final judgment has been issued on those claims, the
district court retains jurisdiction.

“The general rule . . . 1s that the docketing of an appeal divests the district court of
Jurisdiction to modify a judgment.” Hernandez v. Pistoinik, 60 Kan. App.2d 393, 403, 494
2.3d 203 (2021). But this rule 1s not absclute. A district court, for example, remains free
to proceed with any collateral “malters independent of the judgment.”™ /o More to the
point here, a district court 1s empowered to suspend, modify, restore, or grant an injunction
“|while an appeal is pending from an interlocutory order” granting, dissolving, or denying

an injunction. K.S.A. 60-262(c).

ed



2. What is required for a decision to have a "semblance of finality" such that
it may be reviewable under K.S.A. 2020 Supp. 60-2102(aj(3)7?

As this Court has noted, the “parameters of jurisdiction” under K.S.A. 60-2102(a)(3)
are “less than clear.” Cummings v. (Gish, No. 96,124, 2007 W1. 1530113, at *2 (Kan. Ct.
App. May 25, 2007). Bul the Supreme Court has refused to read the statute as conferring
appellate jurisdiction over any order involving the Kansas or federal constitution. Rather,
there must be a “semblance of finality.” Cusiniz v. Cusiniz, 195 Kan. 301, 302, 404 P.2d
164 (1965). 'The Court explained as {ollows:

An appeal is permitted from ‘[a|n order . . . involving . . . the constitution of

this state . . . ." However, the order must have some semblance of finality.

The fact that one of the partics raises a constitutional question docs not permit

an appeal to this court until the trial court has had an opportunity to make a

full investigation and determination of the controversy. An order involving

a conslitutional question or one where the laws of the United States are

involved has always been subject to review regardless of the amount in

controversy. Such an order is, however, subject to the rule that an order
involving the constitutional question must constitute a final determination of

the constitutional controversy. Any other conclusion would constitute a

usurpation by this court of the original jurisdiction of the district court to

determine actions involving constitutional questions. /d. (alterations 1n
original) (internal citations omitted).

Plaintiffs argue that the district court’s dismissal of their ¢laims challenging the
SVR and BCR mcans that there has been a “semblance of finality™ on those causes of action
because there has been a “full investigation and determination of the controversy.”™ (Br. 3.)
But the Supreme Court has not been so {lexible with this statute. [ndeed, Defendants have
not found « single case since the code of civil procedure was adopted in 1963 1in which a

Kansas appellate court agreed to exercise jurisdiction over an interlocutory appeal of a non-

final judgment mvolving a constitutional question. In fact, two years afler Cusiniz, the



Supreme Court again addressed the scope of K.S.A. 60-2102(a)(3) and underscored that
“[t]he policy of the new code (of civil procedure) leaves no place for intermediate and
piccemeal appeals which tend to extend and prolong litigation.™ /n re Austin, 200 Kan. 92,
94,435 P.2d 1 (1967) (citing Clonnell v. State ilighway Comn'n, 192 Kan. 371, Syl 1 1,
388 P.2d 637 (1964)). Two decades later, the Court was cven more emphatic, noting:

[f appeals in original proceedings were allowed under K.S.A. 60-2102(a)(3),

the original proceedings would be subject to interminable interruption and

delay. As we said in McCain v. McCain, 219 Kan. 780, 783, 549 1> 2d 896

(1976): “Our code and our rules envision and are designed to provide but one

appeal 1n most cases, that o come after all 1ssues have been determined on

the merits by the trial court. Interlocutory appeals and fractionalized appeals

arc discouraged, and are the exceptions and not the rule.”™ Jn re Condemnation

of Land for State Highway Purposes, 235 Kan. 676, 683 P.2d 1247 (1984).

The handful of cases in which appeals of non-final judgments have been allowed
under K.S.A. 60-2102(a)(3) involve either the appointment of receivers to sell or dissolve
property free and clear of encumbrances — which would effectively abrogate a party’s entire
interest in the property — or definitive rulings on quict title actions — which similarly would
divest a party of its right to occupy or use the realty. See Cummings, 2007 WL, 1530113,
at *2 (citing J.I:. Akers Co. v. Advert. Unlimited, Inc., 274 Kan. 359, 360 49 P.3d 506
(2002) and Smiith v. Williams, 3 Kan. App. 2d 205, 206, 5392 P.3d 129 (1979)); sce also
Pistotnik v. Pistoinik, No. 115,715, 2017 W1.2210776, at *6 (Kan. Ct. App. May 19, 2017).

Plaintiffs” references to dictionary definitions of “semblance™ add little to the debate
given that the concept of a “semblance of finality” 1s not statutorily grounded. but 1s judicial

gloss on an opaque and largely untested provision. What /s clear 1s the Supreme Court’s

prudential rationale for minimizing collateral appeals. The mere fact that a litigant asserts



a constitutional claim in 1ts petition provides ne sound basis for awarding the litigant an
carly admission ticket to the court of appeals prior to the 1ssuance of a final judgment.

[n this lawsuit, Plaintiffs initially asserted fourteen constitutional claims involving
four different statutes. Plamtiffs then opted to proceed piecemeal on the claims, filing a
motion for a partial temporary injunction dirccted at once statute, an appeal of the denial of
that motion (Case No. 21-124378-A), and later a scparatc motion for partial temporary
mjunction targeled at another statute. Unless this appeal 1s dismissed, there will be af feast
three appeals n this case (including a second appeal of any post-remand final judgment in
Casc No. 21-124378-A), and the principles of finality that the Supreme Court has con-
sistently declared to be of paramount importance in passing on the scope of KIS A, 60-
2102(a)(3) will be reduced to meaningless palaver.

[f the Court embraces Plaintiffs” broad interpretation, one can also expect a deluge
of interlocutory appeals that will assuredly tax the resources and staffing of the appellate
courts, undermine the case-management authority of district courts, and often tilt the scales
ol justice towards litigants with greater linancial means. See Firestone Tire & Rubber (0.
v. Risjord, 449 1U.S. 368, 374 (1981). As for certain litigants without resources (think
inmates), the explosion of interlocutory appeals will be felt across the judicial system.
Worse still, once this Court blesses the growth of such appeals, litigants will assuredly seek
to bootstrap other claims allegedly “inexplicably intertwined™ with the cause of action that
the Court must now take up despite the absence of a final judgment. Defendants urge the

Court 1o avoid that dangerous path.



3. How, if at all, does the finality requirement of K.S.A. 60-2102(a)(3) differ
from the final order requirement of K.S.A. 60-2102(aj(4)?

The partics all agree that a “final decision” under K.S. A, 60-2102(a)(4) is onc “that
disposes of the entire merits of a case and leaves no further questions or possibilities {or
future directions or actions by the lower courl.” Kaelter v. Sokol, 301 Kan. 247, 249-50,
340 P.3d 1210 (2013). Plaintiffs contend that Defendants” proposed construction of K.S AL
60-2102(a)(3) would cffectively render K.S.A. 60-2102(a)(4) superfluous since the latter
already permits appeals {rom {inal judgments. (Br. 3.) But Plamti{fs’ interpretation of the
former would accomplish exactly what the Supreme Court has warned against: multiplicity
of appeals via piccemeal litigation. It 1s inconceivable that the legislature intended such a
revolutionary outcome 1n 1963, particularly in light of the paucity of such appeals over the
last sixty years. The only logical way to give meaning to K.S.A. 60-2102(a)(3), while not
undermining core principles of finality and avoidance of piccemeal appeals, 1s to sanction
interlocutory appeals of constitutional claims only in those circumstances when foreclosing
an immediate appeal of a non-final judgment would effectively deprive the litigant of any
opportunity to mecaningful relief on the claim. This proposal would be akin to collateral
orders, which the Court has previously embraced as an exception to the final judgment rule.
See Inre T.S.W., 294 Kan. 423, 434-35, 276 P.3d 133 (2012). Or to qualified immunity
defenses in the federal courts. See Mitchell v. forsyth, 472 U.S. 511, 524-29 (1985)
(granting governmental officials sucd for violations of federal constitutional rights in
federal court the ability to immediately appeal the denial of their motion to dismiss such

claims on the grounds that the official enjoys tmmunity from suit, not just from liability);



fistate of Belden v. Brown Caly., 46 Kan, App.2d 247, 255, 261 2.3d 943 (2011) (allowing
interlocutory appeal of denial of qualificd immunity dismissal motion in state court).’

4. What was the basis of the district court’s conclusion that the request for
temporary injunction of the SVR was moot?

The district court properly determined that, after having dismissed Plaintiffs’ claims
attacking the SVR under K.S A, 60-212(b)(6), their dilatory request (filed ten months after
their original Petition and two business days before the dismissal Order) for a temporary
injunciion on those same claims was now moot. One of the elements to obtain a temporary
injunction is cstablishing a “substantial likclihood of eventually prevailing on the merits.”
Idbeis v. Wichita Surgical Specialists, P.A., 285 Kan. 485, 492-93 173 P.3d 642 (2007). If
Plaintiffs could not even slate a claim upon which relief can be granted, they necessarily
could not show a likelihood of success on the merits. Moreover, once the SVR ¢laim was
dismissed on the merits, it became illogical to grant injunctive relief on that same claim.

3. May we review the district court's denial of the temporary infunction
since the district court dismissed the constitutional challenges to the SVR
on the merits?

There 1s nothing to review in connection with Plaintiffs’ motion. Defendants had
no opportunity to respond to the motion (since it was mooted by the district court’s outright
dismissal of the claim before a response was due), no evidence was admitted, no hearing

was conducted, and the district court never evaluated the motion (other than 1o note that 1t

was moot). Any appeal of the motion would thus be pointless. To allow a litigant to appeal

UIf a litigant cannot satis{y the standard Defendants advocate, K.S.A. 60-254(b) and
60-2102(c) remain available. 'or whatever reason, Plaintiffs did not pursue those options.

8



the denial of a temporary injunction on a cause of action on which the district court
simultancously dismissed the claim on the merits defies logice.

[n an attempt to circumvent this factual and legal impediment, Plaintiffs first
propose that the Court review the district court’s K.S.A. 60-212(b)(6) dismissal of therr
SVR claims under a more liberal standard applicable to the cvaluation of temporary
injunction motions. See Idbeis, 285 Kan. at 492-93. That “mix and match” approach would
make a mockery of appellate review principles and promote gamesmanship. 11 should not
be countenanced.

Sccond, Plaintifts scck to pivot to pendant appellate jurisdiction and arguc that this
Court 1s cmpowered to review the district court’s denial of their motion because that ruling
1s “inextricably intertwined” with the dismissal of the same claim on the merits. Bul that
would streteh the concept of pendant appellate jurisdiction far beyond its breaking point.

The Kansas Supreme Court has embraced pendant appellate jurisdiction only in nar-
row contexts, primarily in cases where a specific question or issue has been certified. See
Williams v. Lawion, 288 Kan. 768, 783-87, 207 P.3d 1027 (2009) (where district court

certified questions related to admissibility of evidence and proper handling of the jury, the

questions go to the heart of whether there should be a new trial); Cify of Neodesha v. BF
Corp. of N. An., Inc., 295 Kan. 298, 310-12, 287 P.3d 214 (2012) (after district court cer-
tified the question whether it had crred in granting plaintiffs judgment as a matter of law,
court of appeals properly expanded its review 1o consider whether district court also erred
in conditionally granting a new trial since, “if the conditional order 1s lefl intact, 1t could

9



potentially negate any ruling by this court that the district court’s entry of judgment as a
matter of law was improper.™). Even then, the Supreme Court emphasized that its holding
hinged in significant part on the deferential standard under which it scrutinizes challenges
to the scope of certiflied questions. Williams, 288 Kan. at 782.

[f, as Plaintiffs proposc here, an appellate court could reach the merits of a district
court’s dismissal of any and all causes of action — in a lawsuit in which there has been no
final judgment (and no certification under K.S.A. 60-254(b) or 60-2102(¢)) anytime there
1s an appeal from the denial of a motion for a temporary injunction pursuant o K.S.A. 60-
2102(a)(2). restrictions on appellate jurisdiction in K.S.A. 60-2102(a)(4) could be avoided
with casc and the thin reeds of pendent appellate jurisdiction would take over the swamp.
That was clearly not the intent of the Supreme Court. Interlocutlory appeals are highly
disfavored in Kansas, McCain v. McCain, 219 Kan. 780, 783, 549 P.2d 896 (1976). and
the jurisdictional theory Plaintiffs” now promulgate 1s deeply at odds with that principle.

6. How, if at all, was the district court's constitutional analysis of the BCR
related to the district court's constitutional analysis of the SVR?

Plaintiffs acknowledge that their constitutional attacks on the SVR and BCR only
shightly overlap and are rooted in different provisions of the Kansas Constitution. (Br. 3-
7). This recognition reinforces why this Court’s entertainment of the BCR claims would
be inappropriate al this time. As noted in the response 1o Question 5, allowing Plaintiffs
to invoke pendant appellate jurisdiction with respect to those claims — for which they never
even sought a temporary injunction in the district court — and backdoor them into this

interlocutory appeal would leave nothing left of the final judgment rule and serve as an



open invitation for fractionalized appeals.

B. Plaintiffs lack standing to pursue their claims challenging the SVR

The district court assumed that Plaintifts had standing and procceded directly to the
merits of thetr claims. (R. V., 60). BBut unless this Court opts to simply affirm the district
court’s ruling on the merits, it will need to address Plaintiffs” standing to pursuc an attack
on the SVR statute because none of the Plaintiffs have standing on those causes of action.

Standing requires Plaintiffs to prove that they have suffered a cognizable injury that
1s causally connected to the challenged conduct. Gamiion v Siare, 298 Kan, 1107, 1123,
319 P.3d 1196 (2014). “[A] mere ‘interest in a problem,” no matter how longstanding the
interest and no matter how qualified the organization 1s in cvaluating the problem, is not
sufficient by itself to render the organization ‘adversely aflected” or "aggrieved.”” Sierra
Club v. Morton, 405 U.S. 727, 739 (1972). ~*|S|tanding 15 not dispensed in gross,”™ meaning
that “a plaintiff must demonstrate standing for cach claim he sccks to press and for cach
form of relief that is sought.” Yown of Chester v. Laroe Fstates, fne., 1378, CL. 1645, 1650
(2017) (quotations omitled). While only one parly need possess standing o raise a claim,
none of the Plaintifts has standing to challenge the SVR in K.S AL 25-1124(h).

I3 Standard of Review

“While standing 1s a requirement {or case-or-controversy, te.. justiciability, itis also
a component of subject matter jurisdiction.™ Kan. Bide. Indus. Workers Comp. Fund v,
Stare, 302 Kan. 630, 678, 359 P.3d 33 (2013) {quoting Geymon. 298 Kan. at 1122} It s

thus a jurisdictional prerequisite o suit. N. Nat. Gas Clo. v. ONFEOK Field Servs. Co., 296



Kan. 906, Syl. 1 1, 296 1>.3d 1106 (2013). Plaintiffs bear the burden of establishing stand-
ing. CGGannon, 298 Kan. at 1123. At the motion to dismiss stage, factual disputes regarding
standing arc resolved in the plaintiff's favor based on the allegations in the petition. See
Kan. Nat'l Iiduc. Ass 'nov. Siate, 305 Kan. 739, 747, 387 P.3d 795 (2017).

2. Plaintiffs lack Associational Standing to challenge the SVR law

[n the casc of an organization, legal standing may arisc in two different contexts.
tirst, the organization may asserl standing as a represeniative of its members, which is
generally referred to as “associational standing.” See /funt v. Wash. State Apple Advert.
Comm’'n, 432 1.8, 333, 343 (1977). Alternatively, the organization may have standing in
its own right, typically known as “organizational standing.” See Warth v. Seldin, 422 1.S.
490, 511 (1975). In their Amended Petition, Plaintiffs plead two categories of purported
injurics in connection with the SVR: (1) harm to cach organization’s members or “constit-
uents;” and (i1) harm to the organizations themsclves. (R. 11, 283 at | 17, 242 at § 25, 244
aty 31, 245-46 at ¥ 35). None of these allegations supports associational standing.

For an association o have standing 1o sue on behall of its members, in addition to
establishing the cognizable injury and causal connection clements referenced above, the
association must also satisty three additional requirements: (1) the association’s members
must have standing to sue individually; (1) the interests that the association seeks to protect
must be germane to its purpose; and (111) neither the claim asserted nor the relief requested
requires the participation of individual members. Kan. Nat 'l Educ. Ass'n, 305 Kan. at 747
(quoting Sierra Club v. Moser, 298 Kan. 22, 33, 310 1>.3d 360 (2013)).

'T'o meet the first prong of this test, the asseciation must show that 11, or at least one
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ol its members, “has suffered actual or threatened injury  1.e., the association or one of its
members must have suffered cognizable injury or have been threatened with an impending,
probable injury and the injury or threatened injury must be caused by the complained-of
act or omission.” Maoser, 298 Kan. at 33. The injury also must be “concrete, particularized,
and actual or imminent.” CGannon, 298 Kan. 1123, In other words, the injury “must affect
the [member] in a personal and individual way.” Moser, 298 Kan. at 35 (citing Lujan v.
Defenders of Wildlife, 504 U.S. 555, 560 n.1 (1992)). [t “cannot be a ‘generalized griev-
ance” and must be more than ‘merely a general mierest commeon to all members of the
public.”” GGannon, 298 Kan. at 1123 (quoting Lujan, 504 1U.S. at 575).

Plaintiffs fall far short of the mark in satisfying the standard for associational stand-
mng. Only LWV 1s a membership organization. (R. 11, 235 at ¥ 10). The others are non-
membership organizations claiming associational standing on behalf of “constituents.” (R.
[T, 238-246).> Lacking any members, the organizations can asscrt associational standing
only if they are seeking to represent persons who are effectively “members,” meaning that
they possess an “indicia of membership.” /funt, 432 1.S. at 344,

[n evaluating indicia of membership, the cases construing Huni focus on whether
the relationship between the organization and the persons it purports to represent resembles

that ol a membership organization. See e.g., Friends of the Farth, Inc. v. Chevron Chem.

? Although Applesced claims to be suing “on behalf of its members and constituen-
cics,” (R 11, 244 at § 31), it never alleged that it 1s a membership organization. Nor did 1t
suggest as much in response to Defendants” motion to dismiss. (R. I1, 398-400). It merely
alleged that it was asserting associational standing on behalf of its constitnents. (Vol. 11 at
398-399). In any event, with respect to its challenge 1o the SVR, Appleseed refers only (o
ils “constituencies.” (R.[[, 244 at 4 31).



('o., 129 1'3d 826, 827-829 (5th Cir. 1997); Students for i<air Admissions, inc. v. President
and I'ellows of Harvard College, 261 F. Supp.3d 99, 103-109 (D. Mass. 2017); Disability
Advocates, Inc. v. N Y. Codal. for Quality Assisted Living, Inc., 675 F.3d 149, 157 (2d Cir.
2012). These factors generally include whether the non-members can elect the directors,
make budget decisions, and influence the organization’s activitics or litigation strategics.
Hunt, 432 1S, at 344-45. Plaintiffs™ associational standing arguments fail to satisfy these
criteria. (f. Disability Advocates. See 675 1'3d at 157 (rejecting associational standing
because organivation did not allege that the individuals on whose behalf it was purporting
to act had “the power to clect its dircctors, make budget decisions, or influence [its| activ-
itics or litigation strategics™).

4. Loud Light, Applesced, and TILRC do not allege facts
supporting associational standing

Loud Light and Applesced nowhere allege facts sufficient to establish associational
standing. Instcad, they advocate for an exceptionally broad theory of standing in which an
organivzation could assert any claim on behalf of its “primary beneficiaries.” (R. [, 398).
They further purport to bring this case on behalf of other unidentified individuals within
unidentified “coalitions™ or “community partners,” (R. I, 398-99), and claim to tailor their
activities 1o those constituents. (R. 11, 399). Bul while Plaintiffs parrot the words “indicia
ol membership,” the Amended Petition’s allegations in no way support that representation.

[n claiming to bring this case on behalf of their “primary beneficiaries,” Loud Light
and Applesced contend that they educate their constituents and encourage them to vote and

become involved 1n the political process. (R. 11, 398). Yet despite using the magic words



“indicia of membership,” they seek to represent an entirely different category of individuals
and groups, nonc of whom posscss the “indicia of membership™ that Huwnr demands. (R.
[T, 398-99) (citing R. 11, 239 at § 19 — Loud Light “builds coalitions within the community
to advocate for . . . changes for youth;” R.II, 242 at 4 26  Appleseed “works with
community partners to understand the root causes of problems, support strong grassroots
coalitions, |and | advocates for comprehensive solutions.”).

[.oud Light and Appleseed alse claim they “tailor[]” their activities te their “con-
stifuents”™ so that the organizations can “express their collective views and protect their
collective interests.” (R. 11, 399) (allegedly supported by R 11, 239, 242 at 99 19, 26). But
modifying an organization’s activitics to more cffectively target its audience 1s not the same
as an organization represeniing its members” interests. l.oud Light and Appleseed are not
claiming to represent any persons in a membership-like capacity but are instcad asscerting
associational standing on behalf of individuals whom they target for their own organiza-
tions” voting goals. [n any event, even if such theories could satisfy //un1, those allegations
are not in the Amended Petition and the cited paragraphs do not support the assertions. The
quoted part of T 19 regarding mecting the “needs™ of the community refers to Loud Light
and its non-existent members” “fundamental beliet™ about what “less voter turnout™ means.
As for Appleseed, it is a mystery what allegation, if any, in ¥ 26 matches this assertion.

The associational standing theory advanced by Loud Light and Applesced is nearly
identical to the third-party standing theory rejected in Democracy N.C. v, N.C. State Bd. of
Flections, 476 11, Supp.3d 158, 189-190 (M.D.N.C. 2020). Perhaps the rejection of the

third-party standing theory in that case is the reason Plamtif{s here mnsist that they are nof



asserting third-party standing. (R. [[, 399). Regardless, neither Loud [ight nor Appleseed
can asscrt associational standing on behalf of the unidentified and unaffiliated “constitu-
ents” they purport to represent.

[n contrast to [.oud [ight and Appleseed, TIL.RC at least alleges that 11 1s “operated
and governed by people who themselves have disabilitics™ and 1ts “mission is to advocate
for justice, equality and cssential services™ for people with disabilitics. (R. 11, 237 at § 15).
However, TILLRC does not allege that these constituents guide and influence its mission or
that they fund the organization. See fluni, 432 U.S. at 344, Plaintifls intimate that some
kind of guidance occurs, (R. 11, 399}, but the cited allegations in the Amended Petition (R.
[T, 244 at | 32) do not support that representation. Morcover, even if TILRC pled enough
facts to establish an “indicia of membership,” it must be asserting claims on behalf of those
specific individuals as opposed to disabled voters in general or the electorate as a whole.

b. LWV’s claimed associational standing must be limited to its
members

As for LWY, while 1t pled that 11 has members, it cannot assert associational stand-
ing on bchalf of “the broader Kansas clectorate” or on behalf of non-members whom it
registers, educates, or assists. (R 11, 236-39 at 99 13-18). Thus, to the extent LWV could
challenge this claim, its standing would have o be rooted in one of ifs own members having
standing to assert the claim. See Moser, 298 Kan. at 33. 'The problem for LWV, and every
other organizational Plaintiff in this case 1s that, as discussed below, not a single individual
affiliated with any of the entitics (member, constituent, primary beneficiary, or otherwise)

would have standing to challenge the constitutionality of the State’s SVR at this time.



¢. No member/constituent of any of the Plaintiff organizations
would have standing to challenge the SVR on her own

Other than LWV, none of the organizational Plaintiffs can demonstrate the type of
“indicia of membership™ necessary 1o establish associational standing. 3ut the Court need
not delve mto Plamtiffs” overly broad membership theories in order to uphold the dismissal
of the SVR legal challenges. The claims can be dismissed simply because no organization
has alleged that any of its “members™ or “constituents” would have standing to bring such
suil individually. Indeed, even if every organization had members and properly pled as
much, it would not matter for purposcs of the SVR because no Plaintiff could show that at
lcast one member possesses standing to challenge the law on her own. All Plaintiffs thus
lack associational standing. See Moser, 298 Kan. at 33,

Standing requires allegations of a cognizable injury that 1s causally connected to the
challenged conduct. Gannon, 298 Kan. at 1123, Yet Plaintitfs have not alleged (nor could
they) that any of their members have suffered a past injury in connection with this law.
‘The only thing they say about the past is that, prior to the passage of K.S.A. 25-1124(h),
some countics allegedly “failed to contact voters™ to cure perceived signature mismatches.
(R. 11, 269 at ¥ 151). That allcgation has nothing to do with the new law, which now
mandates cure opportunities. More importantly, Plamntiffs™ allegation would still not con-
fer standing upon them {o aftack the amended law. “Past exposure to 1llegal conduct does
not in itsclf show a present case or controversy regarding injunctive relief . . . if unaccom-
panicd by any continuing, present adverse etfects.”™ (2 'Shea v. Littleton, 414 1.S. 488, 495-

96 (1974), cited with approval in Baker v. Hayden, 313 Kan. 667, 678, 490 P.3d 1164



(2021). That 1s why a plamuff seeking declaratory or injunctive relief must demonstrate
that she herself will tace a sufficient likelihood of future harm from the challenged policy.
Baker, 313 Kan. at 678 (citing ity of Los Angeles v. Lyons, 461 U.S. 95, 105 (1983)).

Plaintiffs do allege is possible future injuries, all of which are speculative and none
of which arc impending. But allegations of speculative, possible future injurics are insuf-
ficient to establish a cognizable injury. Moser, 298 Kan. at 33. The threatened injury must
be “certainly impending.”™ /d. (citing Whitmore v. Arkansas, 495 U.S. 149, 158 (1990).

Plainti{fs” injury allegations are strikingly similar o those rejected as a basis for
standing in Memphis A. Phillip Randolph Inst. v. Hargett, 978 F.3d 378, 386 (6th Cir. 2020)
(“MPR/P’). Inthat case, the plaintifts challenged a state law requiring signature verification
for absentee ballot applications. As here, Plaintiffs cited an “expert”™ who alleged that 1t
was “highly likely that Tennessee officials will erroncously reject some absentee ballots in
the upcoming clection.™ ol at 387. The Sixth Circuit held such “allegations of possibie
future mjury are not sufficient” o confer standing on the organivzational plaintiffs or their
individual members; rather, any injuries must be “certainly impending.” Id. at 386 (quoting
Clapper v. Amnesty Int'l USA, 568 U.S. 398, 409 (2013). The Court added that when
“allegations of future injury arc based on past human crrors,” which Plaintiffs here do not
even allege, “the plaintiffs face a high bar {o demonstrate standing.” /d. at 386.

Morcover, MPRI did not address a larger problem that Plaintiffs face in this casc.
Not only would Plaintiffs nced to allege a certainly impending injury, but that injury would
have to be 1o one of its menbers, not to Kansans generally. [LWV merely claims that the
SVR 1s “harm{ul to [its] members, many of whom are older and are at a significant risk of
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having their ballots {lagged erroneously as having a mismatched signature.”™ (R. [, 238 at
1 17). In other words, LWV 1s alleging that some unidentified member might someday be
subject to an crroncous signature mismatch. That will not cut it for associational standing,.
Appleseed and TIL.RC suffer from the same pleading infirmity. (R. [[, 238 at 9| 17; 244 at
9 31; 245-46 1 35). Loud Light, mecanwhile, docs not even attempt to describe how its
purported constituents would suffer from this statute. (R. 11, 241-42 at 9§ 24-25). Yect
claiming that members or “constituents™ (or even volers generally) might erroneously be
subject 1o a mismalched signature 1n the future on the premise that the SVR 1s “inherently
unrcliable™ and that mismatches are “incvitable,” (R. I, 263-66 at ] 131-36), 1s entirely
speculative in nature and doces not establish an injury-in-fact for standing. This argument
also fails to take into account the new mandatory cure opportunities in K.S.A. 25-1124(h).

Plaintiffs argued below that A/PRI should be distinguished because the court there
reviewed evidence provided by the defendant in dismissing the case for lack of standing.
(R. 11, at 401-02). BBul the context of why the Sixth Circuit majority did so 1s critical. In
reviewing the denial of a preliminary injunction, the majority highlighted evidence refuting
arguments that plaintiffs” expert had presented and that the dissent had raised. MPRI, 978
F.3d at 387. But that evidence was in no way essential to the majority’s standing holding,
and the Court’s rationale for determining the absence of standing fully applies to this case.

Plaintiffs here do not allege that anyone, let alone a member or constituent, has had
a signaturc improperly mismatched in Kansas. Their basis for standing 1s nothing more
than rank speculation that a mismaltch might happen in the future due to human error, and
that 1f it does, such mismatch might be 1o one of their members or constituents. Although
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past mstances of injury would still not provide a basis for standing, see supra, the absence
of any such allegation is telling. Indeed, Kansas has had a similar signaturc-matching law
since 2012 for advance ballots applications; that statute includes the same verification “by
electronic device or by human inspection™ as the statute being challenged. 2011 Kan. Sess.
Laws Ch. 56, § 2(c) (amending K.S A 25-1122(¢)). Kansas has also required county
clection officials to permit voters who cast an advance ballot by mail to cure mismatched
signatures since 2020, 2019 Kan. Sess. [.aws. Ch. 36, § 1 (amending K.S. A 25-1124(Db)).
Yel despite one of the laws being in elfect for more than eight years, Plaintiffs have not
alleged a single individual who suffered the kind of mismatch they insist is “inevitable.”

The fact that this appeal is from a motion to dismiss also docs not help Plaintifts.
The 1ssue 1s not about facts pled being viewed 1n the light most favorable to Plaintiffs. The
1ssuc 1s Plaintiffs™ failure to aflege any facts at aff demonstrating a conercte and imminent
injury sufficient to meet their burden to cstablish standing. Speculative claims of future
hypothetical injuries about hypothetical errors by election workers do not allege a concrete
injury that permits standing. Moser, 298 Kan. at 33; MPR/, 978 I.3d at 386.°

3 Plaintiffs lack Organizational Standing to chatlenge the SVR
LWV, Loud Light, and TILRC also c¢laim organizational standing to challenge the

SVR law.? They allege that they will now have to divert time and resources to develop and

*If. as Defendants expect, Plaintiffs cite the same inapposite cascs in their reply
brict as they did in the district court, Defendants urge the Court to refer to Defendants”
analysis below as to why those cases have no bearing here. (See R.I11, 39).

" Applesced asserts no allegations that would support organizational standing on the
signature verification requirement claims, and Plaintiffs appear to concede that Appleseed
has no standing to assert such claims on that theory. (R. 11, 395-97).
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execute programs 1o educale voters and ensure that the law does not resull in voter disen-
franchisement. (R. 11, 238 at ¥ 17; 241-42 at | 24; 245-46 at 1 35). But Plaintiffs “cannot
manufacture standing by choosing to make expenditures based on hypothetical future harm
that 1s not certainly impending.” (/apper, 568 LS. at 402. I‘or the same reasons Plaintiffs
lack associational standing to challenge this statute, they also lack organizational standing.

The closest any Plamntiff comes to alleging an organizational standing injury 1s Loud
[.ight, which states that 1t “organizes ballot cure programs, contacting voters whose ballots
are challenged . . . including for mismaiched signatures, and educating them on how to cure
their ballots.” (R. 11, 240 at ¥ 20). Loud Light claims that because “countics will now be
required to reject any signatures that an official belicves 1s not a match,” there will be “a
grealer number of mismatches,” which will force it “to expend more resources.” (R. I,
241-42 at § 24) (cmphasis added). This argument 1s no different than the wholly specula-
tive theory it advanced for purposcs of associational standing, 1.c., that potential signature
mismatches by unidentified election officials, possibly involving its members or “constit-
uents,” at some unknown date in the {uture may require them to spend more resources. A
plaintiff cannot obtain organizational standing by simply presenting a “‘repackaged version
of |its] first failed theory of |associational | standing.™ Clapper, 568 U.S. at 416.

With regard to LWV and TIL.RC, they allege no facts as to how this law will cause
any legally cognizable injury to them. They merely claim that the SVR will necessitate
that they “expend additional resources . . . to develop and execute programs to ensure that
eligible voters are educated about and ultimately are not disenfranchised,” and that they
otherwise would not spend that money. (R. 11, 238 at§ 17; 246-47 a9 35). That statement
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1s purely conclusory. Il contains no actual factual allegations as 10 how the SVR will
require the organizations to spend more resources, beyond the same rank speculation they
rely on to try to engineer assoclational standing. Further, given that these programs have
been part of Plaintiffs’ respective missions for many years, (R. [, 235-36 at ¥ 11; 240 aty
20; 244-45 at | 32), the fact that they might infuse additional resources into such activitics
does not mean that they have suffered an injury. See NAACP v. City of Kyle, Tex., 626
£.3d 233-238-39 (5th Cir. 2010) (diversion of resources to aclivities cannot suppott organ-
1zational standing 1f such activities do not differ from the plamnti{f”"s routine activities or
projects). This 1s all the more true 1n this case considering that signature verification has
been a requirement in Kansas for obtaining advance mail ballots for nearly a decade, and
the State has also required for two years that voters be afforded cure opportunities for mis-
matched signatures on ballot applications and ballot envelopes.

[n sum, LWV, Loud Light, and TILRC lack orgamzational standing because they
have not alleged a concrete injury to thetr organizations. Their entirely conclusory claims
of diverting or spending additional funds are predicated on conjecture, and the speculative
future harms they identify are self-inflicted injuries based not on the statute, but on their
own subjcctive fears. See Clapper, 568 U.S. at 416. This does not give risc to standing.

C. The district court properly held that Plaintiffs” Amended Petition failed to
state a claim with respect to its challenges to the SVR in K.S.A. 25-1124(h)

I3 Standard of Review
Historically, the Kansas Supreme Court has held that, in reviewing the legal suffi-

ciency of a claim in response {o a motion to dismiss under K.S.A. 60-212(b)(6), a court
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“must decide the issue based only on the well-plead facts and allegations, which are gen-
crally drawn from the petition,” and must also “resolve every factual dispute in the plain-
tift’s favor.” Halley v. Barbabe, 271 Kan. 652, 636, 24 P.3d 140 (2001) (citations omitted).
The appellate court then reviews a district court’s decision granting a motion te dismiss
under a de novo standard. Hale v. Brown, 287 Kan. 320, 322, 197 P.3d 438 (2008).

But recent developments in the federal standards for evaluating motions to dismiss
for fatlure to state a claim under Fed. R. Civ. P. 12(b)(6), the language ol which 1s identical
to K.S AL 60-212(b)(6), counsel in favor of applying the same federal standard to this
action. Indced, when first articulating the standard governing motions to dismiss in state
court, our Supreme Court expressly relied on the then-applicable federal standard, noting
that K.S.A. 60-212(b)(6) had been patterned afler its federal counterpart. Monroe v. Darr,
214 Kan. 426, 430, 520 P.2d 1197 (1974); accord Back-Wenzel v. Witliams, 279 Kan. 346,
349, 109 P.3d 1194 (2003) ([ B|ccause the Kansas Rules of Civil Procedure are patterned
afler the federal rules, Kansas appellate courts often turn to {ederal case law for persuasive
guidance.”). The one time the Kansas Supreme Court was asked to adopt the federal stand-
ard, 1t declined to do so only because the 1ssuce had not been properly preserved on appeal.
See Williams v. C-U-Out Bonds, LLC, 310 Kan. 775, 785, 450 P.3d 330 (2019).

Conformity with the notice-pleading requirements of K.S.A. 60-208(a)(1) are enforced
by way of a motion filed under K.S.A. 60-212(b)(6). The U.S. Supreme Court — in Bel/
Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), and Ashcroft v. Igbal, 556 U.S. 662 (2009) —
reinterpreted I'ederal Rule 8(a)(2), the counterpart to Kansas Rule 8(a)(1), and abandoned the
long-held rule “that a complaint should not be dismissed for failure to state a clatm unless 1t
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appears beyond doubt that the plainti{T can prove no set of facts m support of his claim which
would entitle him to relict.”™ See, e.g, Conley v. Gibson, 3535 US. 41, 45-46 (1957). Instead,
the Court in 7wombly and Iybal directed that a two-step inquiry be undertaken. First, the court
must disregard all recitals in the complaint that are mere legal conclusions. Second, the court
must accept assertions in a complaint as true, tor the purposes of a motion to dismiss, only 1f
the trial judge finds those factual asscrtions plausible as a matter of judicial common sense.

[n evaluating whether this standard 1s met, Plamti{fs’ Petition must contain “enough
facts to state a claim to relief that 1s plausible on its face,” and Plamtiffs must “nudge [their]
claims across the line from concervable to plausible.™ 7wombly, 550 U.S. at 570. The
Petition also must contain “more than labels and conclusions, and a formulaic recitation of
the elements of a cause of action will not do.” /d. at 550. A claim has “facial plausibility™
only 1f “the plamtiff pleads factual content that allows the court to draw the reasonable
inference that the defendant is liable for the misconduct alleged.” Jdf

The Court must “accept all well-pleaded facts as true and view them 1n the light
most {avorable to the plaintift.” Jordan-Arapahoe, 1.1.P v. Bd of Cnty. Cont'rs of Cnty. of
Arapahoe, Colo., 633 F. 3d 1022, 1025 (10th Cir. 2011). But this gencral rule does not
apply where a plaintift™s allegations arc mere legal conclusions. “Threadbare recitals of
the elements of a cause of action, supported by mere conclusory statements, do not suffice.”
Iybal, 5356 U.S. at 678 (citing Twombly, 350 U.S. at 555). As the Supreme Court observed,
“|wlhere a Complaint pleads facts that arc merely consistent with a defendant’s liability, it
stops short of the line between possibility and plausibility of entitlement to rehief.” /d.
(citing Fwombly, 550 U.S. at 557) (internal quotations omitted).
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To be clear, Defendants believe as did the district court (R. V, 61)  that Plainti{{s’
claims must be dismissed under cither the historical Kansas standard or the revised federal
standard now being advocated. But re-calibrating the state and federal standards 1s in order.

2. Analysis

Plaintiffs attack the SVR as violative of their right to vote, equal protection, and duc
process. The claims are meritless.

a. Anderson-Burdick provides the proper standard of review

Although Kansas appellate courts have never articulated the legal standard for eval-
uating a constitutional challenge to an clection integrity statute, there 1s abundant federal
and state casc law on the subject. Where a statute revolving around the mechanics of the
clectoral process as the SVR surely does  implicates speech, voting, or association
rights, courts invoke the Anderson-Burdick standard. See Anderson v. Celebrezze, 460 U.S.
780 (1982); Burdick v. Takushi, 504 1..S. 428 (1992); accord DSCC v. Pate, 950 N.W.2d
1, 6-9 (lowa 2020); DSCC v, Simon, 950 N.W.2d 280, 291-96 (Minn. 2020); Fisher v.
Harget!, 604 S W 3d 381, 399-405 (Tenn. 2020); Arizonans for Second Chances v. flobbs,
471 P.3d 607, 619-25 (Anz. 2020). This test utilizes a sliding scale under which the court
asscsses the burden that a State’s regulation imposcs on a plaintiff’s constitutionally pro-
tected rights. The test recognizes that, when a State invokes 1its constitutional authority to
regulate clections to ensure that they are fair and orderly, the resulting restrictions will
“inevitably affect — at least to some degree — the individual’s rnight to vote and his right to

associate with others {or political ends.” Anderson, 460 U.S. at 788. Those burdens, how-
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ever, “must necessarily accommodate a State’s legitimate interest in providing order, sta-
bility, and legitimacy to the clectoral process.” Utah Republican Party, 892 F.3d 1066,
1077 (10th Cir. 2018). Unless the burdens are scvere, the State’s “important regulatory
interests are generally sufficient 1o justify reasonable, non-discriminatory restrictions’™ on
clection procedures, Anderson, 460 U.S. at 789, and the law 1s cvaluated under a standard
akin to rational basis. Ohio Demaocratic Party v. Husted, 834 F.3d 620, 627 (6th Cir. 2016).

Plaintiffs dismiss the Anderson-Burdick balancing test as insulliciently protective
of therr rights under the Kansas Constitution and advocate for a strict scrutiny standard that
they claim 1s necessitated by Hodes & Nawuser v. Schmidi, 309 Kan. 610, 624, 440 P.3d 46
(2019). (Br. 19-21, 34). Plaintiffs rcad that casc far too broadly.

The Court in //odes & Nauser confronted a constitutional challenge to an abortion
statute under Scction 1 of the Kansas Constitution’s Bill of Rights. Parsing the scope of
the “inalicnable natural rights™ language in that provision, the Court held that the explicit
protection of “natural rights™ in Section 1 afforded broader saleguards (in particular, to the
right of personal autonomy) than the I'‘ederal Constitution’s I‘ourteenth Amendment. 309
Kan. at 624-25. The Court reached that conclusion only after taking a deep dive into both
the historical roots of Scction 1 and the understanding at common law as to the meaning
ol a “natural right” in this contlext. /d at 622-72.

Plaintiffs scek to short-circuit our Supreme Court’s detailed analysis by suggesting
heightened scrutiny applics whenever a statute touches on fundamental rights, regardless
of the context of the asserted right. That 1s not the law. [n marked contrast to Section 1°s
“natural rights™ language discussed in //odes & Nauser, or Section 57s “inviolate™ right to
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a jury tr1al eluctdated mn //ilburn v. Fnerpipe L1d., 309 Kan. 1127, 442 P.3d 509 (2019),
nothing in our constitution or history could be construed as limiting the ability of the
legislature to cnact reasonable measures to ensure the fairness and efficiency of the clection
process. Indeed, our constitution explicitly direcis the legislature to adopt voter integrity
measurces of the type at 1ssuc here. See Kan. Const., Art. 5, § 4 (“The legislature shall
provide by law for proper proofs of the right of suffrage.™).

While Section 17s reference to “inalienable natural rights™ has been held to confer
broader rights in the context of personal autonomy rights involving abortion, nothing in
that scction speaks to voting. Considering that our Bill of Rights and Article 5, § 4 were
both adopted at the same time during the Wyandotte Constitutional Convention in 1839, it
makes little sense (o argue that Section 1 was intended (o narrow the powers conlerred by
Article 5, § 4. After all, our constitution was adopted on the heels of the Kansas-Ncbraska
Act of 1834, which precipitated the Bleeding Kansas cra in which thousands of Missouri
cilizens {looded the State 1 an effort to influence the “popular sovereignily™ elections and
extend slavery to this region.” Concerns about voter {raud and ineligible voters were at the
forcfront of framers” minds. As Kansas (and later U.S.) Supreme Court Justice Brewer
noted in describing the broad reach of Article 3, § 4, “Obviously, what was contemplated
was the ascertaining beforehand by proper proof of the persons who should, on the day of
clection, be entitled to vote, and any reasonable provision for making such ascertainment

must be upheld.”™ Srate v Buies, 31 Kan. 337, 2 P. 618, 621 (1884).

* See Jason Roe, The Contested Ilection of 1833, K.C. Pub. Library Digital History,
available at hitps://civilwaronthewesternborder.org/blog/contested-election-1855.
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As for Section 2 of our 131ll of Rights, the exact scope of that provision has never
been a model of clarity. But the Kansas Supreme Court has made clear that Scction 2 does
not extend to voting. See Buffington v. Grosvenor, 46 Kan. 730, 27 P. 137, 139 (1891)
(""The privilege of voting . . . [does] not {all within the privileges and immunities of general
citizenship.™).

Regarding Plaintiffs™ cqual protection claim, the Supreme Court has also held that
the U.S. Constitution’s I'ourteenth Amendment and Section 2 of the Kansas Censtitution’s
Bill of Rights provide the same protection when 11 comes {o equal protection of the laws.
Riverav. Schwab,No. 125,092, Kan.  (ship op. at 18-22) (Junc 21, 2022); Miami Cnty.
Bd. of Comm 'rs v. Kanza Rail-Trails Conservancy, Inc., 292 Kan. 285, 315,255 P.3d 1186
(2011). And Anderson-Burdick balancing 1s the test used to analyze election-related, equal
protection claims. See Richardson v. Tex. Sec’y of State, 978 F.3d 220, 235 (5th Cir. 2020);
Fishv. Schwab, 957 F.3d 1105, 1122 (10th Cir. 2020); Husted, 834 F.3d at 6206.

The due process protections found in Section 18 of the Kansas Constitution’s 131ll
of Rights have similarly been held to provide the same procedural saleguards as the Federal
Constitution. See State v. Boysaw, 309 Kan. 526, 536-37 439 P.3d 909 (2019) ([N |othing
in the history of the Kansas Constitution or in our casclaw . . . would suggest a different
analytic {ramework {or questions of fundamental {airness [or] due process.”). Indeed, the
Kansas Supreme Court has, time and again, construcd Scction 18 as being “coextensive”

with its Fourtcenth Amendment federal counterpart. fd. at 337-38 (collecting cascs).
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b. Right to Vote
1. The SVR does not severely burden Plaintiffs™ right to vote
Even accepting all of the allegations in the Amended Petition as true, the burden of

K.S.A.25-1124(h)’s SVR on Plaintiffs and their “members,” to the extent one exists at all,

As the Fifth Circuit observed:

Signature-verification requirements, like photo-ID requirements, help to
ensure the veracity of a ballot by “identifying eligible voters.” Signature-
verification requirements are even less burdensome than photo-1D require-
ments, as they do not require a voter “to sccure . . . or to assemble any docu-
mentation.  True, some voters may have difficulty signing their names on
ballots. But in Crawford, cven though some voters might find 1t “difficult
cither to sccure a copy of their birth certificate or to assemble the other
required documentation {o obtain a state-issued 1dentification,” that difficulty
did not render the photo-11D law a severe burden on the right to vote.

Even if some voters have trouble duplicating their signatures, that problem

1s “‘neither so serious nor so frequent as to raise any question about the con-

stitutionality™ of the signaturc-verification requirement.  No citizen has a

Fourtcenth Amendment right to be free from the usual burdens of voting.

And mail-in ballot rules that merely make casting a ballot more inconvenient

for some volers are not constitutionally suspect.
Richardson, 978 F.3d at 236-37 (quoting Crawford v. Marion Cty. Election Bd., 553 U.S.
181, 197 (2008)). Kansas also mitigates any potential burden the SVR might imposc on
voters in anumber of ways. First, the State mandates that county election officials contact
any voter whose advance ballol appears to contain a signature mismatch (or missing
signaturc) and provide her an opportunity to cure the deficiency. K.S.A. 25-1124(b).

Sccond, the statute wholly exempts disabled individuals from its reach to the extent their

disability prevents them {rom signing the ballot or having a verifiable signature on {ile with
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the county election office. fd. at 25-1124(h). Third, directly refuting much of Plaintiffs’
claimed harms, the statute allows any voter with an illness or disability that prevents her
from signing the ballot to request assistance from a third-party in marking the ballot. /¢
at 25-1124(c), (e). l‘ourth, for individuals who are concerned that they will be unable to
provide a matching signature, the State allows them to vote in person cither on Election
Day itsclf or during an extensive advance voting period. These mitigation measures negate
even the conjectural burdens that Plaintiffs allege the SVR poses. ldentical measures in
other states have been deemed sufficient to render the verification requirements a nen-
scvere burden. See Richardson, 978 F.3d at 237, MPRI, 978 F.3d at 388.

Furthermore, the proper judicial inquiry 1s #0f on the burden to a handful of indi-
vidual voters who might be adversely affected by the statute; 1t 1s on the electorate “as a
whole.™ Bruovich v. Democratic Nat'l Comm.. 141 8. Ct. 2321, 2339 (2021); ¢f. Crawford,
553 U.S. at 200-03 (rejecting facial constitutional challenge to voter [D law despite burden
it might impose on certain segments of population). Reinforcing this point in turning away
a constifutional challenge to a signature verification law similar to the one here, the I'ifth
Circuit noted, “If the Court were “to deem ordinary and widespread burdens like these
severe” based solely on their impact on a small number of voters, we “would subject virtu-
ally every electoral regulation to strict scrutiny, hamper the ability of States to run efficient
and cquitable clections, and compel federal courts to rewrite state clectoral codes.™
Richardson, 978 F.3d at 236 (quoting Clingman v. Beaver, 5344 1U.S. 581, 593 (2005)).

Plaintiffs contend that Defendants” emphasis on the de minimis impact that the SVR
will have on voters 1s not an appropriate argument at the motion {o dismiss stage. (13r. 35-
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37). The problem with Plainti{fs’ argument 1s that they have raised only a facial attack on
the statute. A facial challenge 1s an ‘attack on a statute itself as opposced to a particular
application” of that law.” Stare v. Hinnenkamp, 37 Kan. App.2d 1,4, 446 P.3d 1103 (2019)
(quoting Los Angeles v. Patel, 576 U.S. 409, 415 (2015)). In contrast to as-applied claims,
there are no necessary findings of fact in a facial challenge. Id. With facial attacks, “courts
must interpret a statute in a manner that renders it constitutional 1f there 1s any reasonable
construction that will maintain the lLegislature’s apparent inlent.” /d. Such claims are
disfavored and are generally resolved early 1 the proceeding because they typically rest
on speculation, run contrary to the principle of judicial restraint, and threaten to short-
circuit the democratic process by preventing laws representing the will of the people from
being implemented. Wash. State Grange v. Wash. State Republican Party, 552 U.S. 442,
450 (2008); State v. Jones, 313 Kan. 917, 931, 492 P.3d 433 (2021).°

Plaintiffs arguc on appeal that the district court 1gnored their factual allegations.
(Br. 36). Notso. Nowhere in the Amended Petition do Plaimntiffs allege that any particular
voter had a ballot rejected due to a signature mismatch under this law. The most Plaintiffs
allege 1s that, based on Loud Light’s ballot cure program in past clections, “clection offi-
cials in countics that have previously engaged in signature matching have often failed to
contact voters, let alone contact them with sufficient time {or those voters o cure any per-

ceived signature mismatch,” thus “leav]ing] the fate of many people’s votes to depend on

® Even if Plaintiffs had not raiscd a facial challenge, dismissal would still be appro-
priate. See Tedards v. [cey, 951 1°'3d 1041, 1067-68 (9th Cir. 2020) (affirming dismissal
ol constitutional attack on election statute evaluated under Anderson-Burdick standard).
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the availability of volunteers who work to help track down voters who would otherwise be
disenfranchised.” (R.II, 269 at§ 151). And they add that clection officials might not know
if a voter’s inability to apply a proper signature 1s duc to disability. (R. 11, 267-68 at ¥ 146).
These allegations, which totally ignore the cure mechanisms i K.S.A. 25-1124(b), and
amount to “pcople might be harmed because clection officials will not follow the law,” do
not suffice to survive a motion to dismiss.

'The law affords a strong presumption of regularity te all government functions. {/.5.
Postal Serv. v. Gregory, 534 US. 1, 10 (2001); United States v. Armstrong, 517 U.S. 456,
464 (1996); of. Sheldon v. Bd. of Educ., 134 Kan. 135, 4 P.2d 430, 434 (1931) (**|P|ublic
officers . . . are presumed to be obeying and following the law in the discharge of their
official duties[.]™); Kosik v. Cloud Caty. Comm. Cofl.) 250 Kan. 507, 517, 827 P.2d 59
(1992} (recognizing “presumption of regularity™ in Kansas). “[I|n the absence of clear
evidence to the contrary, courts presume that [public officials] have properly discharged
their official duties.”™ {inited States v. Chem. Found 272 1.8, 1, 14-15 (1926). To suggest
that the SVR process is constitutionally suspect because county election officials might not
follow the law (c.g., contacting voters to provide them an opportunity to curc a signature-
related deficieney) would require allegations far more specific than anything Plaintiffs have
asserted here.

What 1s left in Plaintiffs” Amended Petition is nothing more than rank speculation.
Plaintiffs allege that signature verification by laypersons is inherently unrchable (R. 11, 265
at 9 131), that certain segments of the population are likely to have greater signature vari-
ability (id. at ¥ 135), and that 1t 1s “inevitable that Kansas election officials who choose to
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mspect signatures by hand will erroneously determine voters™ signatures are mismaiched,
lcading to wrongful rejection of legitimate ballots and the disenfranchisement |of| hun-
dreds of cligible voters.” (R. 11, 266 at § 136). This 1s insufficient pleading to survive a
motion to dismiss. Were the rule otherwise, the “cognivzable injury” element of the test for
standing in Kansas would be rendered a dead letter. See Gannon, 298 Kan. at 1123 (a
person must demonstrate that he or she suffered a cognizable injury and that there is a
causal connection between the injury and the challenged conduct.™).

Moreover, the burden of a nendiscriminatory law 1s analyzed categorically under
Anderson-Burdick, without consideration of “the peculiar circumstances of individual
voters.” Crawford, 553 1U.S. at 206 (2008) (Scalia, J., concurring); ¢f. id. at 190 (plurality
opinion) (noting that Surdick held that reasonable, nondiscriminatory election law imposed
only a mimimal burden despite preventing “a significant number of voters from participat-
ing in Hawaii clections in a meaningful manner”) (cleanced up); Lufr v. Evers, 963 F.3d 665,
675 (7th Cir. 2020) ("One less-convenient feature does not an unconstitutional system
make.”"); Memphis A. Philip Randolph Instit. v. Hargetr, 2 1° 4th 548, 563 (6th Cir. 2021)
(Readler, J., concurring) (samce).

Every federal appellate court save one to consider constitutional challenges to state
election-related signature verification requirements has rejected those claims. Richardson
v. Texas Sec'y of State, 978 F.3d 220 (5th Cir. 2020); MPRI, 978 F.3d at 378; Lemons v.
Bradbury, 538 F.3d 1098 (9th Cir. 2008). The onc outlicr, Democratic Exec. Comm. of
fda. v Lee, 915 1°'.3d 1312 (11th Cir. 2019), 1s wholly distinguishable {rom this case, (R.

V, 73), and was later criticized by the Idleventh Circuit itself, which questioned the case’s
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precedential validity. Jacobson v. Fla. Sec'y of State, 974 1°3d 1236, 1256 (11th Cir. 2020)
(“Nor nced we decide whether Zee — which was issued by a motions pancl instead of a
merits pancl — 18 even binding precedent.™).

The Kansas Supreme Court has also held that a challenged statute “comes before
the court cloaked in a presumption of constitutionality.” Leiker v. Gafford, 245 Kan. 325,
363-64, 778 P.2d 823 (1989). Plaintiffs insist that Hodes & Nauser rendered this presump-
tion no longer valid. (13r. 18-21). As previously discussed, Plaintiffs read that case much
more broadly than is warranted. [n fact, the Supreme Court reiterated the soundness of this
presumption last year in Matter of A.B. See 313 Kan. 135, 138, 484 P.3d 226 (2021) (“This
court presumes that statutes are constitutional and resolves all doubts in favor of passing
constitutional muster. I there 1s any reasonable way to construe a statute as constitution-
ally valid, this court has both the authority and duty to engage in such a construction.™)
(quoting State v. Bollinger, 302 Kan. 309, 318, 352 P.3d 1003 (2013)). A plaintiff cannot
define a right at the highest level of generality and then argue that any statute touching on
that right  however indirectly  1s inherently suspect. Here, then, the proper inquiry is not
on the right to vote, but the right to vote by mail. And there 1s nothing fundamental about
the right to vote by mail. See McDonald v. Bd. of Election Comnt 'rs of Chicago, 394 US.
802, 807-09 (1969) (no constitutional right {o vole absentee).

But cven if this presumption is disregarded, it still cannot be the case that the State
1s constitutionally precluded from imposing a SVR on advance ballots in the absence of
meticulous standards that would satisly a forensic accountant. After all, the only way to
verify the identity of the person casting an advance ballot 1s by comparing her signature

34



with the one on file 1n the voter registration records. Imposing the kind of standards that
Plaintiffs insist arc necessary would fly in the face of Burdick and grind clection offices to
a halt. What Plaintiffs arc proposing would also undermine Kansas™ county canvassing
board process. The tmpact would be not just revolutionary, bul devastating; it would be
antithetical to the way that nearly every state administers its clections.

1. State’s Strong Regulatory Interests Justify the Signature
Verification Requirement

'The next prong of the Anderson-Burdick test looks to the State’s regulatory interests
in the challenged statute. Kansas has a number of well-recognized interests in requiring
that signaturcs on advance ballots arc verified before being counted. The primary interest
1s in avotding fraud. As the Supreme Court recently observed, although “every voting rule
imposes a burden of some sort,” a “strong and entirely legitimate state interest is the pre-
vention of fraud. Fraud can affect the outcome of a close clection. and fraudulent votes
dilute the right of citizens to cast ballots that carry appropriate weight. Fraud can also
undermine public confidence 1n the fatress of elections and the perceived legitimacy of
the announced outcome.” Braovich, 141 S. Ct. at 2340. The risk of voter fraud 1s particu-
larly acute with mail-in voting. Sawyer v. Chapman, 240 Kan. 409, 416, 729 P.2d 1220
(1986) (“[1]t must be conceded that voting by mail increases the . . . opportunity for
fraud.™); see also Cravford, 553 U.S. at 195-96; Richardson, 978 1°' 3d at 239; Comm’n on
Federal Elections Reform, Building Confidence in U.S. Elections (“Baker-Carter Commis-
sion™), Building Confidence in US. Elections 46 (Scpt. 2005) (“Absentee ballots remain

the largest source of potential voter fraud.”™).
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Plaintiffs take the [.egislature to task for not providing “evidence of fraud or other
1ssucs that would support requiring signature matching in any of the countics, much less
statewide.” (R. I, 254 at §76). But there 1s no such requirement:

[W]e donot {orce states to shoulder the burden of demonstrating empirically

the objective effects of election laws. Stales may respond o potential

deficiencies 1n the clectoral process with foresight rather than reactively.

States have thus never been required to justify their prophylactic measures to

decrease occasions for voter fraud.

Richardson, 978 ' 3d at 240 (quoting Munro v. Socialist Workers Pariy, 497 U.S. 189, 195
(1986)), and Tex. L.ULAC v. Hughs, 978 1°.3d 136, 147 (5th Cir. 2020)); accord Timmons
v. Twin Cities Area New Party, 520 U.S. 351, 364 (1997) (“Nor do we require claborate,
cempirical verification of the weightiness of the State’s asserted justifications.”)

Kansas also has a power{ul interest in promoting the orderly adminisiration of all
clections. This interest was expressly endorsed by the Supreme Court in Doe v. Reed, 561
0.8, 186 (2010). The Court there noted:

[ TThe State’s inferest in preserving electoral integrity 1s not limited to combating

fraud. That interest extends to efforts to ferret out mvalid signatures caused not

by fraud but by simple mistake, such as duplicate signatures or signatures of

individuals who are not registered to vote in the State. That interest also extends

more generally to promoting transparcncy and accountability in the clectoral

process, which the State argucs i1s cssential to the proper functioning of a

democracy. (/d. at 198).

[n sum, Plaintiffs have demonsirated no burden to voting whatsoever {rom the SVR.
Even i1f they could show that some voters™ advance ballots were previously rejected due to
a signaturc mismatch and that previous cure opportunities in the law proved inadequate for
those individuals  which they clearly have not alleged, and which /.yons would operate as

a standing roadblock anyway  the burden on the electorate “as a whole™ would still be
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minimal. And the State’s regulatory interests are sirong enough to easily outweigh such
minor burden under the rational basis review dictated by Anderson-Burdick. That these
Plaintiffs might have adopted a different law or drawn up a different regulatory scheme is
beside the point. What Plainti{fs are asking the Court to do in this facial challenge 1s to
micromanage the State’s clectoral regulatory process and sccond-guess the Legislature’s
policy decisions. With respect, that 1s not the Court’s role.

¢. Equal Protection

Plaintiffs {urther attack the SVR on equal protection grounds, claiming that the lack
of standards for judging signaturcs confers too much discretion on clection officials and
provides no uniformity for cach of the State’s 105 countics. (R. 11, 254-35 at 1Y 73-77).
They suggest that accurate signature matching is a difficult task often susceptible to error.
(R. 1L, 265-66 at 19 131-36). Citing Bush v. GGore, 531 U.S. 98 (2000), they maintain that
the law’s allowance of no, or at least different, standards in countics across the State
violates their equal protection rights. (R. [[, 279 at Y 206-08).

Plaintiffs” argument fails to take account of the new regulation that the Secretary of
State recently adopted to provide more consistent standards across the State. See KLAR.
7-36-9. That regulation also requires training of any clection official performing signature
verification responsibilities. /d. at 7-36-9(1).

[n any cvent, the Ninth Circuit rejected a similar constitutional challenge to a signature
verification regulatory scheme in Lemons, 538 F.3d at 1103-07. The court of appeals noted
that the Supreme Courl went to greal lengths in Bush 1o underscore the narrow scope of its
ruling (“limited to the present circumstances™) and found an Equal Protection Clause violation
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“only because il was a couri-ordered recount.” /d. at 1106 (quoling Bush, 531 U.S. 106-07,
109) (emphasis added). In addition, the Ninth Circuit held that the requirement that referen-
dum signatures be matched to an individual’s signature on file with the county registration
office n and of 1tself represented a sulficiently untform standard to survive an equal protection
challenge. fd. The fact that a few signatures might have been rejected in error was deemed to
be little more than “isolated discrepancies™ that did “not demonstrate the absence of a uniform
standard.” /d. After all, individual counties administer elections in every state and “[a]rguable
differences in how elections boards apply uniform statewide standards to the innumerable
permutations of ballot irregularitics, although perhaps unfortunate, are to be expected.” N2
Ohio Codlition for the Homeless v. Husted, 837 F.3d 612, 636 (6th Cir. 2016). It is also
mevitable human nature bemg what it 1s  that certain election officials will do a better job
than others. But that 1s simply not constitutionally significant. See Lemons, 538 F.3d at 1107.

Given that the statute only took cffect on July 1, 2021 — after Plaintiffs filed their
original Petition  Plaintiffs have not, and could not, allege any evidence of improperly
rejecied ballots. But the fact that similarly situated persons may not be treated identically
1s not sufficient to establish an cqual protection violation. The law requires neither absolute
precision nor perfeet symmetry among the State’s 105 counties on this issuc. Every state’s
electoral system is administered on a county-by-county basis. To suggest thal de minimis
deviations from one county to another — particularly on matters that involve human judg-
ment and discretion — trigger Equal Protection Clause violations would be unprecedented.
Asnoted, it would totally upend the county canvassing procedures. Neither the federal nor
the Kansas constitution requires anything so radical. The bottom line 1s that Plaintiffs’

38



facial equal protection attack on the SVR fails to state a claim.
d. Due Process

Plaintiffs next contend that the law’s failure “to provide any standard by which
county election officials are to evaluate a voter’s ballot™ constitutes a violation of voters’
duc process rights. (R. II, 284 at 99 229-230). The flaw in this claim, in addition to failing
to take into account the new regulation, see KLAR. 7-36-9; 1s that the right to vote docs not
implicate any property or liberly interest protected by the Fourteenth Amendment’s Due
Process Clause or its apparent analogue 1n Section 18 of the Kansas Constitution’s Bill of
Rights. ““In the abscnce of a protected property or liberty interest, there can be no due
process violation.”  Landmark Nat'l Bank v. Kesler, 289 Kan. 528, 544, 216 P.3d 158
(2009) (citing State ex rel. Tomasic v. Unified Gov't of Wyandoite Cnity. Kansas (lify, 265
Kan. 779, 809, 962 P.2d 543 (1998)).

At least with respect to the federal Constitution, a “liberty interest may arise from the
Constitution iiself, by reason of guarantees implicit in the word “liberty,” or 1t may arise from
an expectation of inferest created by state laws or policies.” Wilkinson v. Austin, 545 U.S. 209,
221 (2003). Liberty interests arising out of the U.S. Constitution encompass “the right to
contract, to engage in the common occupations of life, to gain usceful knowledge, to marry and
eslablish a home to bring up children, to worship God, and {o enjoy those privileges long
recognized as cssential to the orderly pursuit of happiness.”  Richardson, 978 F.3d at 230
(quoting Bd. of Regents of State Colls. v. Roth, 408 1U.S. 346, 572 (1972). State-created liberty
mterests, on the other hand, are “generally limited to freedom {rom restramt.”™ /d (quoting
Sandin v. Conner, 515 U.S. 472, 484 (1995)).

39



While the right to vote may be a fundamental right timplicating the liqual Protection
Clausc, 1t 1s #of a constitutionally-protected liberty interest. 7d. at 231; accord New Ga.
Project v. Raffensperger, 976 F.3d 1278, 1282 (11th Cir. 2020); Z WV v. Brunner, 548 F.3d
463, 479 (6th Cir. 2008). And invoking a liberty interest in the context of an SVR is even
more of a stretch.  Having held that there is not even a constitutional right to vote via
abscntee ballot, see McDonald, 394 U.S. at 807-09, 1t is unfathomable that the Supreme
Court would find a liberty interest in avoiding a SVR 1n connection with such ballots. [n
short, Plaintiffs” due process rights are not at stake here and this claim must be dismissed.”

D. The district court did not abuse its discretion in denying as moot Plaintiffs’
motion for a temporary injunction against the SVR

For the same reasons set forth in Parts 111.A4 and [[[LA 5., supra, which Defendants
specifically incorporate here, the district court properly denied Plaintiffs™ motion for a
temporary injunction against the signature verification requirement.

E. The district court properly held that Plaintiffs” Amended Petition failed to
state a claim with respect to its challenges to the BCRs in K.S. AL 25-2437

I Standard of Review
The same standard of review applicable to Plaintiffs™ signature verification claims
applics to their claims challenging the BCRs in K.S AL 25-2437. See Part 111.C. 1, supra.
2. Analysis

Plaintiffs allege that the BCRs violate their free speech and association rights and

“ The cascs Plaintiffs cite in opposition to this point, (Br. 40-41), have their roots in
Raetzel v. Parks Bellemont Absentee Ilection Bd., 762 1), Supp.2d 1354 (DD, Artz. 1990),
the flaws 1 which were explained by the Fifth Circuit in Richardson, 978 1°.3d at 230-32.
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the voting rights of their members and constituents. All of those causes of action were
properly dismissed.
a. Iree Speech/Association

Plaintiffs argue that K.S.A. 25-2437 mmplicates free speech and association rights
because the statute targets core political speech. (R. 11, 275-76 at 97 184-88). But the law
impacts neither speech nor expressive conduct. The statute clearly docs not prevent any
individual {rom speaking o another person, nor does il impose any content restriction on
such speech. And while certain conduct enjoys constitutional protection, “only conduct
that 1s “inherently expressive’ is entitled to First Amendment protection.” Voting for Am.
v. Steen, 732 F.3d 382, 388 (S5th Cir. 2013) (citing Rumsfeld v. FForum for Academic and
Institutional Rights, Inc., 547 U.S. 47,66 (2006) (“FAIR™)). [n assessing whether conduct
has “sutficient ‘communicative clements’ to be embraced by the First Amendment, courts
look to whether the conduct shows an ‘intent to convey a particular message™ and whether
‘the likelihood was great that the message would be understood by those who viewed 1t.7"
fd. (quoting Texas v. Johnson, 491 U.S. 397404 (1989)).

Courts have consistently held that “collecting and returning ballots of another voter,
do not communicate any particular message. Thosc actions are not expressive, and are not
subject to strict scrutiny.” CCC v, Ziriax, 487 F_Supp.3d 1207, 1235 (N.D. Okla. 2020);
accord Knox v. Braovich, 907 F.3d 1167, 1181 (9th Cir. 2018) (rejecting argument that act
of collecting carly ballots 13 expressive conduct that conveys any message about voting;
concluding that this type of conduct cannot reasonably be construed “as conveying a sym-
bolic message of any sort™); Lichienstein v. HHargett, 489 1°. Supp.3d 742, 765-77 (M.D,
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Tenn. 2020); New Ga. Project v. Raffensperger, 484 F. Supp.3d 1265, 1300-02 (N.D. Ga.
2020} (samc); Steen, 732 F.3d at 393 (collecting voter registrations isn’t protected speech);
Middleton v. Andino, 488 F. Supp.2d 261, 303-06 (D.S.C. 2020).* Although a handful of
federal district courts  acting against the heavy weight of contrary authority  have held
the First Amendment to be implicated where a third-party endeavors to distribute absentee
ballot applications to voters,” we arc unaware of any casc in which a court has taken the
additional step 1o find that the collection and return of a voter’s completed ballot somehow
constitules expressive conduct on the part of the third party.

As the party invoking the First Amendment (or its Kansas Constitution counterpart),
Plaintifts have the burden of proving its applicability, Clark v. Cany. I'or Creative Non-
Violence, 468 U.S. 288, 293 n.5 (1984), and they simply cannot do so. See Simon, 950
N.W.2d at 294-96 (rejecting free speech and association attacks on statute that limited
third-partics from collecting and returning more than three absentee ballots of other voters).

The Supreme Court in /47K “rejected the view that conduct can be labeled “speech’

whenever the person engaging in the conduct inlends thereby to express an idea.” 547 LS.

® In Meyer v. Grant, 486 U.S. 414 (1988), upon which Plaintiffs heavily rely, (Br.
23-25), referendum circulators presented a petition to voters for signature. The presenta-
tion itself conveyed a political message, and the voter, by signing, expressed agreement
therewith. Restricting those interactions thus Iimited the quantum of speech and the mes-
sage that could be communicated. /d. at 421-23. There are no such limitations with K.S A,
25-2437. Plamntiffs are {ree to share any message they want with an unlimited number of
voters; they simply cannot return the completed ballots of more than ten voters. See Simon,
950 N.W.2d at 294-96 (Meyer test has no applicability in constitutional challenge to state
restriction on third-party assistors sceking to return absentee ballots of other voters).

? In the latest casc rejecting this theory, the court in VoreAmerica v. Raffensperger,
No. 21-¢v-1390, 2022 W1. 2357395, at *8-9 (N.DD. Ga. June 30, 2022) held that the act of
distributing absentee ballot applications {o voters by a third-party 1s not expressive conduct.
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at 65-66 (quoting United States v. €)'Brien, 391 US. 367, 376 (1968)). The Court has
“extended First Amendment protection only to conduct that is inherently expressive.” /d.
at 66. And where the expressive component of an individual s “actions 1s not created by
the conduct itsell but by the speech that accompanies it,” that “explanatory speech is . . .
strong cvidence that the conduct at 1ssuc . . . 1s not so inherently expressive that it warrants
protection under” the First Amendment. [ Were the rule otherwise, “a regulated party
could always transform conduct into “speech’ simply by talking about it.” /d.

This law 1n no way prohibits Plaintiffs {rom engaging in any interactions with voters
regarding advance ballots. Plaintiffs are free to encourage voters to request an advance
ballot, to provide voters an advance ballot application, to help voters complete the ballot
(with the proper atlestation mandated by K.S.A. 25-1124(e)), and to return a completed
application to the county clection office. There 1s no restriction whatsocver on the message
or form thercof that Plaintiffs may share with voters. Nor 1s there any limit on how many
voters Plaintiffs can interact with. The only thing being limited by the BCR 1s the number
ol completed applications that a third-party may return on behalf of other voters during a
particular clection cycele (a mechanism designed to stave off the kind of fraud that jurisdic-
tions across the U.S. have experienced with ballot harvesting, some as recently as last
month). See Michael [.ee, “Texas woman pleads guilly on 26 counts of voter fraud over
alleged vote harvesting operation,” Yahoo News (June 19, 2022), available at https://

news.vahoo.com/texas-woman-pleads-euilty-26-14 1213898 html.

Given that the cellection and return of another person’s advance ballot 1s nothing

more than non-expressive conduct, the State 1s free to regulate 1t as part of a legitimate,



non-discriminatory election process, and that law 1s subject only to rational basis scrutiny.
See Steen, 732 F.3d at 392; Armour v. City of Indianapolis, Ind., 366 U.S. 673, 681 (2012)
(law that involves neither a “fundamental right” nor a “suspect” classification 1s constitu-
tionally valid if “there 1s any reasonably concetvable state of facts that could provide a
rational basis for the classification.”).

The same principle governs Plaintiffs’ freedom of association theory (which they do
not address on appeal and have thus waived). The Supreme Court has recognized a First
Amendment right “1o associale for the purpose of speaking,” which 1t characlerizes as a
“right of expressive association.” /7A4IR, 547 U.S. at 68 (quoting Boy Scouts of Am. v. Dale,
330 U.S. 640, 644 (2000)). This right 1s rooted in the fact that the “right to speak 1s often
exercised most effectively by combining one’s voice with the voices of others.™ /d. (citing
Roberts v. U.S. Jaycees, 468 U.S. 609, 622 (1984)). But there 1s no impairment of Plain-
tiffs” speech or association rights. Nothing in the BCRs limit Plaintiffs” ability to speak or
associate with anyone about anything at any time. The statute’s reach 1s strictly confined
to non-expressive conduct. 'This is a purely legal 1ssue and Plaintif{s cannot prevail on 1t.

But cven if some minimal expressive conduct were implicated by K.S.A. 25-2437,
Anderson-Burdick would still apply. The Kansas Supreme Court has held that Scetion 11
of our Bill of Rights 1s “generally considered coextensive™ with the Iirst Amendment when
it comes to free speech rights, and, like the First Amendment, it “1s not without certain
limitations.” State v. Russell, 227 Kan. 897, 899, 610 P.2d 1122 (1980). Morcover, the
challenged statute must be considered and construed as part of an election-related regula-
tion. See State Bd. of Nursing v. Ruebke, 259 Kan. 599, Syl. 4 12, 913 P.2d 142 (1996)
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(A statute must be interpreted in the context in which 11 was enactled and in light of legis-
lature’s intent at that time.”). If the contrary were true, the State’s authority to cnact legis-
lation regulating the clectoral process would be neutered by the threat of a plaintiff raising
a {ree speech or association challenge. lischewing deference to the Stale on such matiers
— which is effectively what Plaintiffs advocate here by insisting that any state regulation of
the clectoral process that might touch on an individual’s speech, association, or voting
rights (in other words, virrually all regulations involving the electoral process) must be
subjected o strict scrutiny  would greatly compromise the State’s ability to ensure the
integrity, fairness, cfficiency, and public confidence in its clections.

As the Court noted in Burdick, while “voting is of the most fundamental significance
under our constitutional structure,” that does not mean “the right {0 associate for political
purposcs through the ballot [1s] absolute.” 504 U.S. at 433 (citations omitted). “Common
sense, as well as constitutional law, compels the conclusion that government must play an
active role in structuring elections™ lest elections be reduced to chaos. /d.

Plaintiffs take 1ssue with the State’s regulatory interests in adopting the new B3CRs,
suggesting there 1s a factual dispute on the 1ssuc. (Br. 28). This argument ignores the
significance of the facial nature of their constitutional challenge, see Part 111.C.2.b, supra,
and unduly seeks 1o elevate the State’s burden of proof. What is presented 1s a /egal, not
factual, question. For reasons that arc foundational to the division of powers among the
coordinate branches, legislative choices are “not subject to courtroom fact-finding and may
be based on rational speculation unsupported by evidence or empirical data.” /(v

Reach Clomme’ns, Inc., 508 U.S. 307, 315 (1993). As the Kansas Supreme Court noted,
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even 1l the State’s justification for a statute amounts {o “an afler-the-fact rationalization
which was never espoused by the legislature,™ it 1s entirely irrelevant. Injured Workers of
Kan. v. Franklin, 262 Kan. 840, 862, 942 P.2d 591 (1997).

[t certainly was not necessary for the legislature to show that the State had been
victimized by systematic fraud from ballot harvesting before enacting certain prophylactic
measures to minimize the chance of harm. See Munro, 479 U.S. at 195 (“Legislatures . . .
should be permitied to respond to potential deficiencies in the electoral process with
foresight rather than reactively.™); id (“State’s political system [need not] sustain some
level of damage before the legislature [can| take corrective action.”). In any cvent, the
dangers that ballot harvesting activities can inflict on clection integrity are well established.
The Supreme Court, in upholding the legality of a ballot harvesting law far more restrictive
than the one at issuc here against a Voting Rights Act challenge, underscored that “[f|raud
1s a real risk that accompanics mail-in voting cven if [a state has| had the good fortune to
avoid it.” Bruovich, 141 S, Ct. at 2348; see also Crawford, 553 U.S. at 195-96 (“the risk
of voter fraud™ particularly with “absentee ballots™ is “real.”).

Nor 1s a State restricted to demonstrating harms only within its own borders.  See
Braovich, 141 S. Ct. at 2348 (upholding Arizona’s ballot collection restrictions despite
“Arizona ha[ving] the good fortune o avoid™ fraud, and referencing fraud {rom proscribed
activity in North Carolina); Crawford, 353 U.S. at 194-95 (upholding Indiana voter [D law
even though ““[the record contained no evidence of any such fraud actually occurring in
[ndiana at any time 1n i1s history,” but noting that “flagrant examples of such fraud in other
parts of the country have been documented throughout this Nation's history™); Burson v.

46



frreeman, 504 1L.S. 191, 208-09 (1992) (upholding dismissal of facial attack on Tennessee
law prohibiting solicitation of voting and campaign materials within 100 feet of polling
place despite the State producing no evidence of the necessity of that boundary, and noting
that the Court “never has held a State 1o the burden of demonstrating empirically the
objective cffects on political stability that are produced by the voting regulation in
question”™). Discovery, theretore, would be pointless on this issuc.
b. Right to Vote

Finally, Plaintiffs argue that Article 5, § 1 of the Kansas Constitution, which affords
Kansas resident citizens age cighteen or older the right to vote, 1s somchow absolute and
invalidatcs the BCRs. (Br. 28-29)."" But the very next section empowers the legislature
to exclude persons from voting 1f they are convicted of a felony, and the same article
requires the legislature to adopt measures to ensure that only cligible voters are permitted
to cast ballots. Kan. Const., art. 5, §§ 2, 4. This claim is also undermined by the fact that
the U.S. Supreme Court has held that there 1s no federal constitutional right at all to vote
by mail. Mc/lonald, 394 U.S. at 807-08. So to describe the right at 1ssue as the “right to
vote” in general, as opposcd to the “right to vote by mail,” inappropriately modifics the

legal inquiry and the proper level of scrutiny.

'V [n addition to failing on the merits, PlaintifTs also have no standing to pursue their
right to vote claim in connection with the BCRs. Organizational standing does not work
because an organization lacks the right to vote. See Vote.org v. Callanen,  F.4th |
2022 WL 2389566, at *4 (5th Cir. July 2, 2022). And while Plaintiffs have failed to plead
adcquate facts to cstablish associational standing, see Part [I1.B.. even if they could, the
alleged “members™ themselves are not limited in their ability to vote.  Any purported
limitation is on the voters who Plaintiffs seek to help. I there is to be claim attacking the
BCRs™ impact on the right to vole, those voters  not Plaintiffs  must bring such an action.
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Plaintiffs allege that the law’s restrictions will have an adverse impact on the State’s
“most vulnerable citizens” who purportedly have a great need for “ballot collection and
delivery assistance.” (R, 11, 269-70 at 1 154). While 1t is entirely speculative whether
certain segmenis of the population use ballot collection assistance in statistically significant
greater numbers than others, those 1ssues are ultimately irrelevant. Any burden on voting
from the BCRs (if there even /s once) 1s extremely minimal. Putting a stamp on an advance
ballot envelope 1s hardly so great a hardship as to trigger constitutional protections. And
the U.S. Postal Service delivers (and picks up) from every community in the country.

[f, as the Supreme Court held, having to travel to the local DMV office to obtain a
voter 1D “doces not qualify as a substantial burden on the right to vote, or cven represent a
significant increase over the usual burdens of voting,” Crawford, 553 U.S. at 198, then
surcly requiring a voter — who chooses to vote absentee rather than on Election Day — to
mail in an advance ballot does not contravence the Constitution. And Kansas does not cven
require that; 1t simply limits the number of ballots that any one person can collect and
deliver from other individuals. Moreover, as the Supreme Court held in repudiating a legal
challenge to an Arizona statute did not allow any third-party collection or dehivery, the
relevant judicial inquiry 1s on the burden to the clectorate “as a whole.” not on the burden
to a handful of individual voters who might be adversely aflected by the statute. Braovich,
141 S. Ct. at 2339; see also id. (" E]ven neutral regulations, no matter how crafted, may
well result in some predictable disparitics in rates of voting and noncompliance with voting
rules. Bul the mere fact there 1s some disparity in impact does not necessarily mean that a
system 1s nol equally open or that it does not give everyone an equal opportunity to vote.”).
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Since a state 1s not required to allow any absentee voting at all, by choosing to offer
such a feature, Kansas has actually “increase|[d| options, not restrictions.™ 7ex. Democratic
Party v. Abbott, 961 F.3d 389, 415 (5th Cir. 2020) (Ho, I., concurring). “Of course, there
will always be other voters for whom, through no fault of the state, getting to the polls 1s
difficult or even impossible. But . . . that 1s a matter of personal hardship, not state action.
For courts to intervene, a voter must show that the state has in fact precluded voters from
voting  that the voter has been prohibited {rom voting by the State.” /d (cleaned up)
(quoting Mc/onald, 394 U.S. at 808 & n.7, 810).

The State’s restrictions on third-parties’ collection and delivery of advance ballots
arc rooted in strong interests of combating voter fraud and facilitating public confidence in
the election process. To quote the Supreme Court’s recent decision in Bruovich:

“A State indisputably has a compelling interest in preserving the integrity of
its clection process.” Purcell v. Gonzalez, 349 U.S. 1, 4 (2006) (per curiant)
(internal quotation marks omitted). Limiting the classes of persons who may
handle carly ballots to those less likely to have ulterior motives deters
potential fraud and 1mproves voter confidence. Thatl was the view of the
bipartisan Commission on I'ederal l‘lection Reform chaired by f{ormer
President Jimmy Carter and former Secretary of State James BBaker. 'The
Carter-Baker Commission noted that “[a]bsentee balloting 1s vulnerable to
abusc in scveral ways: . . . Citizens who vote at home, at nursing homes, at
the workplace, or in church are more susceptible to pressure, overt and subtle,
or to intimidation.” Report of the Comm'n on Fed. Election Reform, Building
Confidence in U.S. Elections 46 (Sept. 2005).

The Commission warned that “[v]ote buying schemes are far more difficult to
detect when citizens vote by mail,” and it reccommended that “States therefore
should reduce the risks of fraud and abuse in absentee voting by prohibiting
‘third-party’ organizations, candidates, and political party activists from han-
dling absentee ballots.” /hid. The Commission ultimately recommended that
States limit the classes of persons who may handle absentee ballots to “the voter,
an acknowledged family member, the U.S. Postal Service or other legitimate
shipper, or election officials.” /d at 47. [Arizona’s law] 1s even more permissive
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mn that 1t also authorizes ballot-handling by a voter’s household member and
carcgIver.
]

The Court of Appeals thought that the State’s justifications . . . were tenuous 1n

large part because there was no evidence that {raud in connection with early

ballots had occurred in Arnzona. . . . Bul prevention of fraud 1s not the only

legitimale interest served by restrictions on ballot collection. As the Carter-

Baker Commission recognized, third-party ballot collection can lead to pressure

and intimidation. And it should go without saying that a State may take action

to prevent clection fraud without waiting for it to oceur and be detected within

its own borders. Braovich, 141 S, Ct. at 2347-48 (final alteration in original).

[Discovery 1s unnecessary because this case can easily be resolved at the motion to
dismiss stage. Crediting every allegation in the Amended Petition as true, there 18 nothing
that would constitute so significant a burden as to justify striking down the BCRs on their
face. And the State’s powerful interests in limiting potential mischief that can accompany
advance ballots, particularly when those ballots are returned by individuals other than the
voters themselves, 1s undeniable. Any balancing required by Anderson-Burdick thus must
be resolved in favor of the State. Even if the plaintifts could somchow show a disparate
burden on certain groups, the State’s justifications in avoiding voter fraud would more than
suffice to uphold the law. See Bruovich, 141 S. Ct. at 2347; accord DCCC, 487 F. Supp.3d
at 1233; New Gra. Project, 484 F. Supp.3d at 1299-1300.
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Muay 23, 2007,
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Before 217 ANAMY PAL VLI HY T and P

MEMORANDUM OPINION
PER CLURIAM,

*1 Toinetle Near and Dan Near appeal from the trial court's
order granting pariition of mineral interests they held with
others in proporty located i Rooks County, Kansas, The
Nears vontend their interest is not subject to parition, We
dlslili‘vb the appeal for lack of jurisdiction under 8.5 4 ik

D

L U\ ‘H 3&.;5\

Ron Cummings initially filed this action against numerous
parties who alleeedly owned fraciional shares of the minceral
inkerests i 300 aeres in Rooks Coundy, Cumnmings requesiced

partivion of the pariics' commnonly hield mincral intcrests

under KB Sl 1A The Nears alleeedly owned a Eisth

share of the mineral interests and were the only parties
contesting partition, Judgment on the pleadings was entered
in Cummings' favor as o 2l the romaining partics who
falled to respond 1o the petition. Afler contentious and
comvaluted prewial proceedings, the claims involving the
Nuears procecded to tial in Decernber 20058, 10 was agreed at
the preteial conlerence that the only 1ssues ot trial would be the
nature of the Nears' ingerests in the property. \\huhu pdrmimz
N

ol

wis appropriate. and whether sunctions under 8.5
were appropriaie against e Nears.

[n 15 jouwrnal eniry. the trial court found that all the
partics owned mincral interests m the property as icnamis
in conmion and rejected the Nears” claims they only held
4 nonpossessary overriding foyally uwerest in the mincrals
produced. Finding no credible evidence thal partition would
create an oxiraordinany hardship or oppression us 1o uny
party, the izl cowrt found partivion was warraned. However,
the court found that partition in kind would be incguitable,
Accordingly. the court ordered that appriisers be appointed o
appraise the mineral interesis and that an clection period be
cstablished 1o dowermine iF one oF more of the partics clected
to purchase the complete interest @t the appraised price. 1 no
such election was made, the court ordered that a public sale
be held. [n cither eveny, the ial court ordered any procecds
from a sale be divided according 1o the owiership proportions
previously held by thie partics.

.

The triwd court alse lound the Nears had violsted R =5

ared 133 1 their various pleadings. The court
med that attorney focs and nonmonetary s;iclions were
appropriaie bt deferred nnposition of sanctions watil the
conclusion of the pantition sale.

The Nears appealed from this order challenpging various
evidentiory rulings made by the wrial court as well us the

court's conclusion their propenty Duerest was subject 1o

partition and that their conduct vielated k.5 & &

This court issued an order o show cause ditecting the partics
to show case why the appeal should not be dismissed for lack
of jurisdiction: the court pointed out that the order from which
the appeal was taken was mnerlocuiory. Only the Nears filed
a responsc 1o the court's show causc order.

Kansas cowrts have only such appcilaﬁc Jurisdiction as is

conferred by stalide, purswa o L nvih




10 dp}kdi is pracly statuwiory, and an appdlau court hus a dui\»

10 question Jurisdiction on s own inganve. IF the record

indicates that 1u11:(1m110n (101.5 not exist, the appeal must bL
. 3 ;13 '_\\}\7' T

dismissed. S v

1 Whether jilrisdiclion exists is a guestion of law over

which wi have unlimited roview., £ 3
h20R Kan

*2 The partics do not dispute [hdl thfL RNt fmdi ordey 1n
; 1 Lnder
thut statute. appellaic _Hll'lSdlCIIOTE exists when all claims

this case within the meaning of ¥

between all partics are resolved and there are no further
qnmuons or the poqqﬂnht\, of lulure direclions or actions by
the coust. ’ fineiir fe cid Ca, FE0
N NG %’_”i PR T

{ails to retlect w Emhcr appraisers live appomicd an appraisal

EEE S 31 The veeord
hus been made. any sade has been completed, or any {final
determination made as 1o the approprige amount ol sancions
10 be assessed.

In response o the court's order 10 show cause, however, the
Nears encourage the cowrt to retain jurisdiction uader 8 & A

3

Thal statule pormits o parly o invoke the
jurisdiction of the court of appeal fromn “an order involbving
the title 10 real estate....” This particular provision has been
inferpreted o allow review of nonfing! order nvolving real
cstate (ml\, i the order has © “some semblance of finaliny ™7

PR RSV

A

Fhe parameters of jurisdiction under &5 A (-0

less than clear, However, the cases where jurisdiciion have
been found clearly mect the “semblance of finality™ standard.

e i hiiredd

For cxamnple, o7

1, the district cowrt authorized

AR )
the receiver of a dissolved corporation 1o scll corporate sealiy
frew and clear of my cncurmnbrances, including judgment liens
held by the appellants. The appellants immedisiely appealed.

and the Snplcnm, Court found jurisdiction under ¥ 5.

4 o consider the merits of the nonfingl order, 774

oot 363 Under those facts, however the district cowrt's
order cffectively abroguted the appellants’ liens und their
interest in the property; any further procecdines regarding the
real estate would have no cffect on the appellasnts’ interests.
Such an order possesses “sorne semblance of fnality.”

B id
PR pen :'i’()}?n’(:f 226 K, 7Y2 (17O, ddmmmu ldm‘iownus

filed counter-petitions lor quuct title i a boundary line

dispuic. The original defendant {iled a counicsclaim for
motieliary dantages and the plaintiffs filed a thivd party claim
against their predecessor in interest for indemnilication if
monetary darmages were awarded, The tisd count granted
summry judgment 1o the defendant on the quict tilde claims
and reserved ruling on the claim for nionetary damnages and
the third party petition. The Plaintifls immediately appealed.
The FOtlrl of A.ppui!s conchuded ]umd]cuon exisied under

RONOA AL D R

Although the Smirh cournt did neot discuss why jurisdiction
existed under that provision. the lacis support o {inding
that the order in question had “some semblance of fnality.”
The order finally daermined the boundary line dispuic as
between all the parties; the only remmining 1ssues related 1o
the defendont’s claims for monetary damages which were
collateral 1o the tide issue.

*3 Howcever, the mere fact un order affects ttle to real esfuic
docs not reader e order subject to immediaie appuil under
WG ¢ :

O

an dp;}Cdl from & district cowt's orcic; dllCCIlilﬂ the mlu of
real property inoa morteage foreclosure action: the deblor
irmmedigtely uppealed because of the order directed the sule
DoRan A rd
{485 This court declined to exercise jurisdiction under

i parcels different from thosc he requested. |

33 because the statutory requircments for
fusure review and confirmation of the sale of the propeny
established there was no semblunce of finality w the order

being appealed. 12 Kan g 24 a A8G

The reasoning of Fallev State Bank is more compelling in

this case. Here, the partition statute requires, once parilion

15 nrdered, the dp;mmimcm of commissioners 1o appratse the
vadue of the properte, ¥.8

ALY parly ingy
then tike excepiion 1o 1lsc cotninissioners' ruporl and the count

gy wodi By the same, 8.5 FiACW AL The statuic then
provides for clecton o purchase by aney of the partics or

for salc of the property. .5 4 Bt

R

FEIROoY. The Nears or
other partics muy well challenge any of the orders from these
subscquent procecdings and all these procecdings bave some
cifect on the parties’ 1alerest 1n the property. Likewise, the

Nears are challenging the finding that they vielaled ¥ .3 4

opoeven though no final deterinination has been made




2007 WL 1530113

1 noting the limits of jurisdiction under .5 % &6 21

{33 in cminent domain cascs, the Supreme Court noted;

“All onpinal eminent doniain proceedings, to some extenl.
involve fitle to real estate. Mappeals in origingl proceedings

A B -

wore allowed under K o8 A fil

e the originagl
proceedings would be subject o intenminable interrupiion

RIS TR Ran TRin

and delay. As we said in 4

Aty EF LT

‘Our code und our rules covision und ure designed (o
provide but onc appeal it most cases, that o come after all
1ssues live been determiined on the inerits by the trind court.
Inierlocutory and fractionulized appeals are discouraged.
and arc the exceptions and not the mle.”

We do not think the lepislaiure contempliated appeals
i original cminent domnain procecdings when i cnacled
RoRCA R0 20T We conclude that this appeal does

b

1ot He under that stamte.” & o

rrE I NN T e

Similarly, all panition actions under K 5.4 6 LIS
inherenthy involve title to real estate, 1 partics wore poymited
o appeal every ierim order it a partiion action, the
“procecdings would be subject o interminable interruption

and deday.” 2 bt BN

For these reasons, the court concludes the order grunting
partition lacks wnyv semblance of finglity and therefore is

k]

not appealable under & & A o8 Zida i In the absence

o

of cvidence cstablishing anv other basis for (his court's

jurisdiction, the appeal must be dismissed.

4 Appeal dismissed.

Al Citations

PSR P3d 373 (Tabley. 2007 WL I530113
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Bradiloy AL PISTOTNIK wnd Brad
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e oA Appellees,
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Appeal from Sedpwick District Cousn TIMOTHY 1L
HENDERSON, Judge.

At{oracys and Law Farms
Brian D, Pistotnik. of Wichita, appellant pro se.

H A
W

Tharkes bR cand Fog h

Flecson. Gooing, Coulson & Kich, LL O of Wichua, for
appellecs,

Beflore Cwoon, P i

MEMORANDUM OPINION
Per Cariam:

*1 Brian D Pistounik appeals the district court's decision
to deny his motion {o wenninate the receivership 1t ordered
afier dissolving AfTiliated Adomuevs of Pistomik Law Offices,
PA {AAPLOY, an association which Brian owned with
his brother. Bradley A Pistotnik, Briau argues the court
should have terninated the receiy ership hecause the parties
comemplated termination inn their seitlemerns aprecinent and
bocause the facts and circumstances of the case no longer
necessitate the receivership. Finding no abuse of discretion.
we alfinm the district court's decision.

FACTS

Brian and Brad were cach 8% sharcholders of the law {lrm
AAPLG. On June 190 2014, Brad fled a pention sceking
dissohutiont off AAPLQO. Brian answered e lawsuit and
asseried several countercluims against Brad, Brad answered
Hrian's counterclating and included additional claims against
Brian. The nunerous claims hetween the hrothers were the
subject of Tengthy litigwtion, most of which is not relevant o
this appeal.

Brad filed a of AAPLO and
appoinuacnt of recelver on November 3, 2014, The district
cowrt issued an order on January 15, 2015 dissolving AAPLD

motion  {or  disselution

and placing it in receivership, The court appoeinted atiomey
Pavid Rapp w serve as the receiver to wind up the affiuss
of AAPLO. Sec K.~ a0 17
power of receiver for dissolved corporations ). Rapp filed his
oath as receiver on Januwary 2%, 2085 and filed his bond on
Febewary TE 2015,

LRGN (appointment by court and

Buring ihe course of the receivership, Rupp worked under
the awthority of the district cournt o mavshal AAPLO'
assets, collect its debts. and ovaluate claims made by or
apainst AAPLO or iis sharcholders. The receiver also oy ersaw
the itigation of certain claims in which AAPLO asserted
aitorneys' liens for predisselution cases, which are refermred
to as the Comsolver and Hernondez cases. Former AAPLO
clicnts additionally filed counterclaims apainst Hrad (in
Comsedver [Y and Brian (in ernaiicdes),

On July o, 2005 Brign and Brad met with ¢ mediator,
who assisied them in settling their claims against cach other
and agreeing to o mueual release. The mediator read the
terms of the settlement agreement o the court's record
the same dav. Brian and Brad continned that the terms of
thelr apreement were correctly recied by the mediator inio
the record. Relevant to the issuc on appeal, the settement
agreemoent included the following provision:

“ITHE MEDIATOR}:
helieve the

Judee. this
15 what 1 settlemen
aareement 1o be between the partics,
The receivership will be closed as soon
as possible. There's been o Lvwsiag
filed recently naming the old—I'm
not going 1o call it AAPLO T'm just
gomg 10 sm the old law finn as a
defendant, which may require some

action by ihe recoiver. These parics
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agroe thin it should be closed as soon
as possible.”

I accordance with their agreenent, Brad's attomeys draficd
a written scitlement agreement and muatual reloase that
incorporated the torms of the mediated agreement and then
preseinted the drafl to Briun for signature. On Ocober
£3. 2013, Brad filed a motion to cnforce the scidement
agrecrnend, asking the court 1o ordey thal Brian sign the writlen
agrecmeni. On Oclober 16, 20H5, Brian fued a scparate
motion 0 cnforee the rerms of the sertlement agreement and
termingte the receivership, or in the aliemative {o slay the
receivership. Brian complained that atter the Judy 16, 2015,
setilement agreement was reaclied. Brad filed a claim against
AAPLO for indemnity in Cossofver [ Brian allceced that
because Brad was aware of that cusc prior to aprecing 10
release all claims against e recelvership on July §6, 2015,
Brad breached the terms of the settloment agreement and his
claim for indeimnaity should be rejected.

*2 The dismict court held a hearing ou October 29, 2015,
regarding the competing motions and hward argiumeot from
the partics on issucs pertaiming fo the interpretation of the
sctilernent agrecment. The court ultimately allowed Brad to
make an indemnity clain agamst AAPLO m Comsofver fTand
ordered the receiver (o oversee that litigation, The cowrt then
eranied Brad's moton o enforce the seudement agreement,
Noling several objections, Brian signed the wrilten scitiement
agreement on Novernber 12, 2015, Redevam 1o the sole issue
on appeal. the writicn agrecimont stated:

“8. CLOSING ol THI:
RECEIVERSHHP. The Receivership
shall be closced as soon as praciicable.

It is undersiood thut 1 suit has recently
been filed in which the RECEIVER
has been pamed as a  defendant,
which mwy regquire some action by the
RECEIVER"

On December 8, 2015, the district court entered a jownal
entry disndssing the partics claims against cock other with
prejudice. The order stated: “[T|lis action shall remain open

until the Recciver, David Rapp, winds up the alfairs of

Affilinted Attorneys of Pistomik faw Offices, PA.L und

provides his final report to the Court pursuant 1 &5 A

aiin

On February 11, 2006, Brian filed 2 motion 1o enninate the
receivership, Fhe district court heand arcurment on the motion
on February 24 25 2016, alone with other issues pertaining
to the ongoing wind up of AAPLO. On March 31, 2016,
the cowrt issucd an order in which it denied the motion w
teriinale the receiverslup, but strictly linited e recenver's
work, The order siated, in relevant part;

20 At the tiune of the hearing, there were four ciuses
outstanding for AAPLQ: Comsolver [ Consolver I, and
two Hernandes cases, all involving attomeys' liens. There
5 o potential for future litipation concerning these cases.
The Receiver docs not believe the receivership needs o
stay open for these cases, The Court shares that obsenvation
and notes at Brian Pistotnik madce a very fair point when
he indicated that four or five years from now there may be
Hability for the comporation and we do nol need to keep a
receiver open lor those purposcs.

R, The Regceiver does believe, howeser, as does the Court,
that the receiversiup needs 1o reimain open 1o comnplere the
2015 taxes and nuy need to stay open for the 2006 wxces.

=4 The Court's primary concern about closig the
recelvership is thar throughout the lifc of this case.
the Court had concluded that the matter was tesolved.
However, sucl closure never caine to fruinon. The Court
15 mindiud of the cxpenses to the parties that a receivership
creates. The Court is equally mindful that much of these
expenscs are e result ol issues raised by the partics 10 the
Reeeiver,

“5. The Receiver has perforined admirably, and the Court
has o concerns abowt the work done by the Receiver

6, The Receiver is to complete the work necessary for
the 2015 waxes. Once those tax rciwns are filed, the
Court ovders that the Recciver shall not work this case in
anny further manner without further Court order {with the
exception of 20106 wxes, as discussed below) The Count
will consider any inotion allowing the Receiver o work the
case {iled by the partics or the Receiver for ldwe actions.
Absence of issuance of such an order, there 18 not o be
any further work on the receivership, The Court cautions
the partics that it reserves the right to assess the cost of
ficure work done by the Receiver 1o the party sccking
the Receiver's involvement from this poiu forward. The
Receiver miayv work the receivership concerning 2006
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AAPLO taxes without further order of the Court. Once the
2016 taxes are paid, 1t is the Court's intention o close the
receivership. The Court is not fenninating and winding up
the Receivership af this time, but is Hmiling its future work

as outlined abosve.

*3 1T IS SO ORDERED”™

Brian timely appealed the district cowt's
20H 6.

order on Apeid 13

Afler the district court's March 31, 2016, order 1 tlus case.
Rupp, in his capacity as recciver of AAPLO, was served
with a counterclaim in the Herpandos lawsuit, On Aggust
P, 2616, Rapp filed o motion 0 the district court sccking
authorization 1o participaie in the defense of the Hernaade:
lHugation asscred against AAPLO, The distdet court eranded
the motion and authorized Rapp "o participate in the defense
of the above identified Counterclaim, but directjed] that ihe
Receiver minimize his participation to the oxdent reasonably
possible.”™ The order also provided that il parties could
fenminate the receivership as matiers progressed “onhy ifboth
partics consent.”

ANALYSIS

Motion to terminate receivership

Brim argues the district court erred when it denied his motion
to tenminaie the AAPLO receivership, clting two reasons the
receivership should huve been be closed. First. he argucs the
partics azgreed to terminate the reccivership and the court erred
in fading to enforce that agreement. Sceond, he contends
that under the facts and circamstances of this case, there wus
no reason for the court to keep the reccivership open. In
response to Brian's arpument, Brad coniends the agrecment
did not require the district court 1o immediately close the
receivership, the court fiad discretion to keep the reccivership
open, and there are pending musiers for the receiver o address
before the veecivership imay be completed.

When a corporate entity is dissolved. the district court muay.
upon application, appoint g receiver of the comporation,

om0 0T GeiR . The receiver's dudies are delfined by statute:

“1Pe fake charee of the corporation’s propenty, and (o
collect the debts and property due and belonging to il
corporation, with power to prosccuic and defend. tn she
namne of the corporation, or otherwise, all such suits as

inay be necessary or proper [or the purposes aforesaid, and

1o appoint an agent of agoms under them. and 1o do all
other acts which might be done by the corporation, if in

being. that may be necessary for the final settlenient ofthe

unfinished business of the corporation.™ & 5 A 7

The powers ol the receiver continue “as long as the conrd shall

think nccessary for the purposcs aforesaid ™ KoH a0 17 6

Tlus court reviews the district court's decisions reparding
e appeoinnnent and retention of a reeciver for abuse of
dis&:r&:t[m:, See il ' ¥

Y {retention of receiver

-

reviewed for dhll\t.. of di\CICIlOH} sec also {inad

{appoinunent of recetver reviewed for abuse of discretion).
Judicial discretion is abused when judicial acton is arbirary,
fanciful, or unreasouable or when the disirict court clearly
cired or wentured beyond Ihc 1111111<; of punmmbi:. chmcL

under the circuimstanees, {fed

*4 “Under an abuse of discretion standard, a district
court’s dectsion is protected if reasonable persons could
differ upon the propricty of the decisio. ss long as
the discretionary decision 15 made within and takes

imo account the App]l(‘ able legal standards ™ iy

RTOR RN

(312

Deddeodl TUE Rogn £0E ) a8

The burden of shiowing an abusc of discretion 15 on the ;Mm

claiming crvror, 3

Plan, 470, 4

Brian fivst argues that the district court abused s discretion
by Failing to eaforee the parties' settlement agrecinent. whicl
he comends primarily required closing the recetvership. Brad
comtends  that Brion ovorsiawes the nature of the parties'
agreeinent with respect o the termination of the receivership
and thut the district court is in any cuse notl bound by the
partics' agreernetd to terminale the receivership,

Brian makes  two  conflicting  contract  inferpretation
arpuments. First, he urges us to look to the plain language
of the verbal aprecinent and written agrecinent and contends
“both agrecients cicarh' state ihzn the pariics agrecd (o

ternHnation provision i the written agrccmcm 15 ;.nnhiguous
because 1t fails o clewrly define when and how the
recenvership will be closed, and such an ambiguiny should
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bo resolved against Brad since his atiorncys drafied that
agrecment. The nempretadon of g wyitten instrurment s 4

question of law, over which this courl cxercises usalimited

. Yo S e
v Forirrvcis Sen Py

reviow. Srieie foond f
H K an,

Lf
-\.’

“The primary rule 10 Interpreting written contracis is 1o

ascertain the mterd of the partics. 1f the terms of the contract
arc clear, there 15 no room for rules of constructon, and
the intent of the parties Is determined from the contract
itsel L | Cliration omined. ... Ambiguity exists ifthe conuct
comains provisions or languape of doubtful or conilicting
micaning, {Citation omitied. | Put another way: *Ambiguity
it & wyitten contract docs uot appear until the application

of pertinent ruales of nderpretation to the [ace of ilw

instrmnent leaves 1t genuinely uncertiin which one of

o or more meanings is the proper meaning,” |Cltation
omitied | Belfore a contract is determined 1o be ainbigions.

the Iimgunge must be given g fair, 1(.‘;3501&1!31{, d‘JEd pr d(,ll(.di

vonstruction, |Clation omined. |

The intent of the partics can be determvined from the
plain lunguage of the agrecments. The serbal agreemcent
states that “[1)hwe recebvership will be closed as scon s
possible.”
e Recensership shall be closed as soon as practicable”

Similarly, the writien agreerment provided that

The agreemaentds plainly did not require immoediate termination
of the receivership,

The language “"as soon as possible™ and “as soon as
praciicable”™ does not rendoer the provision ambiguous. us the
meaning of those provisions is not doubtiud or contradictory.
See J K
is un ongoing wind up of a corporation. Looking at ihe
provisions themselves, they contemplated hat the recenver

3R g w21 The context of the agreemit

had pending responsibilities prior to winding up AAPLO: the

verbal agreenient stated “ben's bees o laswesuit filed recently

naming . the old T firm as a defendam, which may reguire
sotne avtion by the receiver,” and the written agreciment staled

T s anderstood that a swit has recently been filed in wluch
the RECETVER has been named as a defendant. swhich may
veguive sore aetion by the RECEIVER
not contemplate nnmediate tennination b anticipated that

The provisions did

the receiver would have o wind up the ouistanding litivation.

*5 Because the provisions arc not ambiguous, it 15 1ot
proper to interpret the provision against the drafier of the

3133 ("When dmblnmt\, appears, the lanpuaee is interpreted
apainst the pamy who prepared the instrument. ™). In any case,
the written agrecment sitply Tormualized the partios’ carlier
verbal apreement, and the tw o pros 1sions are almost idedical.
There is no reason for this court to micrpret the mcuning of
the apreertent 1o werntinale the reccivership asains Brad,

As Brad comtends, the district court is not bound by the
agreemnent of the parties 1o terminale a veceivership, cven if
that 1s what the parties agreed. [ndeed, the receiver serves
at the discretion of the court. The receivership may continue
“as long as the court shall think necessary”™ 1o do all acis

that inight be done by the comporation necessary for the Euml

setloment of unfinished i)llsll]wa of the cor pol ation. ¥.5

U7 Gendiis see also Miow v
i
within the conirol of

1A receiver slup 5 un Lqmmhh nutter and 15 entirely

the court. The fact that the partics
roquesied a termination of the matier in the mudst of the
procecdings docs not compel the court to “about luce’ and
cease ull matiers instanter.”).
“The decision on whetlier to terminate o reccivership turns
or the fucts and eircumstances of cach cuse, Indetermining
whether o continue a receiverslip or discharge the
receiver, the court will consider the riphts and nterests of
all purtics concerned and will not erant an application for
discharee merely because 1t 15 made by the party at whose
instance the appointmenl was made. Sinularly, the fact that
the partics request a iermination of receivership in the widst
of the proceedings does not compel the cowrt to cease all
matters instantly though a court may agree to discharge a
court-appoinied recciver upon the agreement of all partics.”
SE Ao Jae Jd Faroenaors §H4n
The disirict court did not abuse its diseretion in denying
Briai's motion 10 torminate the receivesship based on the
partics' aerccinent that the reccivership would be terminated
as so0n as possible.
It his next wgument. Briaw poins o several facts and
circunisiances that he arpucs required the receivership io
be rerminated. First, he alleges the settlement agreement
resolved all outstanding issucs with the wind up of AAPLO
liow the receiver would handle AAPLOY's assets and debis.
how the pardes would pay the expenses of filing rax returns,
md how the partics would divide expenses and recovery
regarding the Consolver 1 ooase. Sceond, hie notes that the
receiver admitted he was not actively involved in Comalver
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Fand Consodver I and that the panics could file the taxes
on their own if e court relieved him of huis duties. Finally,
Brimn argucs the continuation of the reccivership is depleting
AAPLO's asseis which would otherwise be distsibuted 1o the
sharcholders. it short, Brian allepes that the purpose of the
receivership is complete. and the disirict court abused its
discretion in keeping it open. He arpues that i@ recciver is not
necessary tor the filing AAPLO's taxes, wluch 15 a {unction
performed by AAPLO's accounta,

Brign acknowledpes that the receiver was named ou behalf
of AAPLO as a counterclaim defendun in Hemandes afier

the distric court's March 31, 2016, order, and the court has

approved the receiver to oversee that litigation. Although
Brimn asseris his malpractice nsurer is hundling the defense
of the case, lie fails 1o acknowledec that the receivership is the
ontly entity that can act on behall of AAPLO as a dissolved
corporation. As such, the receiver must not only commuticale
with the attornoys roprescming AAPLQ in the Hernencdos
ltigation but also is solely yesponsible for making decisions
on the corporation’s behall o resolve that claim.

*6  The district cowrd oxercised ils discretion to denv
Brian's motion to terminate the receiverslup alter taking into
consideration thic facts and circumstances Brian riaiscs now
ot appeul. The court's Murch 31, 2016, order denying Brian's
motion 1o terminate the receivership staved the receiver's
work except to complete the work necessary for the filing of
AAPLOS 2015 and 2016 taxes. The court specified that the
lintation on the receiver's work wis in response 10 concems
gbout expenses incurred by continuing the receivership, The
court specifically voted its agreament with Brign's position
that the receivership did not need 1o remain open indefinitely
to hundle any future Hdgation filed aeainst AAPLO. The
court prinided a mothod tor the receiver o be invohvad
1 untoreseen issues thal may arise during the wind up of
the corporation but only upon application 10 the court and
pernission pranted.

The district court has discretion (o continue the receivership
“as long as the court shall think necessary™
-i%. The powers of the

for the receiver

to complete iis work. K5 &
receiver include all Loacts which might be done by the

corporation. 1 in beinp, that may be necessary for the {inal

seitloment of the untinished business of the corporation”™

B AT ok Filing AAPLO's 2016 waxes {o complote the
wind up ol the corporation 15 squarely within the receiver's
powers, At the time of the district court's order, (he final wind
up of the corporation was not complere, The district coun
was 1ot “beyond the limnits of permissible choice under the

circumstances” of Hhis case, See Mo 175 K 3% Ayh

The district court's decision was made within the apphmbl

legal standards. Sce flo
Reasonuble persons could agree Iiml the ruuurship mould
have bees continued on a lindted basis so that the receiver
could oversee fling of the 2016 taxes and could be available
to take care of any unresoelved 1ssuc thar arosc as the wind up
was compleied. As such, the district court's decision 1o domy
Hrian's motion o terminate the receivership and (o maintain
e recennership in a limired fashion through the filing of the
2016 taxes was not an abuse of discretion.

Indemanin: claim

Brian contends that Brad breached the termis of the settdement
agreemnent by saking g clabm agaiost the receivership for
indemnity in the Coasolver I lawsidt, On appeal. Brian asks
us for an order prohibiting Brad
claims against the recelvership Because Brian appeals only

from making additional

from the district cowrt’s decision to deny his motion to
ferrninate the receivership, we lack jurisdiction to considcr the

indenmniny issue he now raiscs. See s FRIRIVE NG Tt

b ))(.’.’

A 2d _ (AR tpp:.ilau court
hyy noi proper i\ CXLTLise uimdmmn over un appeal that
has not bheen taken in conformity with that statwtory grant. ™)
As we stated 10 our order dided June 16, 20106 " This appeal

is fimited to the guestion of whether the district court erred

b\ refusing to wind up iih. receiy L,1<;111;} {inder ¥

which exists.”

Alfinned.

Al Clintions

394 PAd 902 (Table). 2087 WL 2210776
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ORDER

PR ORCAELR United States District hudpe

#1 Before the Court is VotcAmericu, Voter Participation
Center (“"VPCTY and Center for Vorer Information's ("CVITY
{collectively "Plaintiffs™) Motion for Preliminary Injunction
("Motion™). ECF No. 3. After due consideration ol the
briefs, accompanying cvidence and oral areument. the Cournt

finds as follows:

I BACKGROUND

AL Procedural History

PMuaintiffs challenge certain provisions of Georgia Senate
Bill 202 {(“SB 2027 on First Amendment grounds. 5B 202
governs clection-related processes and was sizned into law by
Govemor Brian Kemp on March 25, 2021,

Plainiiffs  Oled  suit

On April 7, 2021 against  Brad
Raffensperger, in his official capacity as the Georgia
Secretary of Sexte: Rebeeca Sullivan, e her official capacity
as the Viee Chair of the State Llection Bourd; und
Pavid Worley.

official capacities as memnbers ol the State Election Board

Matthew Mashbharn and Anh Lo in their

{collectively “State !)cﬁ:zuias'ns"),S The Court pernmidted
the Republican National Commuitice, National Republican
Senatorial Committee, Nutionul Republican Congressional
Comunittce and Georgla Republican Party, Inc. (vollectively
“Intervenor Defendants™ to interveng 10 this action.

Both Swate Befendards and Imtervenor Defendants moved
to disiniss Plouwills” Complaint, bud the Court denied the
motions o December 9. 2021, Discovery opened thereatier
and 1s ongoing.

On April 260 20220 Plainiiffs fled the instant Motion. asking
the Court 1o enjoin the following three provisions of 5B
2020 (1) the Pretilling Provision, {2) the Anu-Duplication
Provision and (3) the Disclaimer Provision {collectively the
“Ballot Application Provisions™). The challenped pros isions
pertiin 1o the diswribution of absenice ballot application fomns

b third partics,
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Bricfing onthe Motion closed on bune 6, 2022 and the partics
presemed oral argument and evidence ot fune 9 and 10, 2022

B. The Partics

VoleAwncrica is a nonpartisan, noupeolll orpanization whose
mission is o “engage cligible voters throughout the couniry in
the clectoral process, wizh an cniphasis on voting absentee.”
ECF No. 103 at 7; vee olse MceCarthy Deel. % 2. ECEF No.
HY3-4, VotcAmwerica provides online resources for voting,
including an absentee ballot application toel. The tool allows
voters 1o subinit their personal information online and receiy

g prefifled absenice ballot application fory thatl they can
compleic and send to their local clection office. MeCartly
Becl ® 7, ECEF No. 103-4,

VPO and OV are also nonpartisan. nonproilt oreanizations.
Eopach Decl, " 23, ECF No. HI3-3,

fo “encourage the politicl participation of historically

Thetr migsion s
underrepresented proups”™ by providing members of those
groups  with  voter  resources,  including vote-by-muil
infornetion. ECF No. 103 o1 R: Lopach Decl *% 2-7 ECF No.
FI3-3 Their core message is tha “absentee voting is reliable
and rustworthy,” ECEF No, 103 at 13; see afvo McCuarthy Becl,
2.5 ECF No. 034 Lopach Becl ¥ 7- 10, ECF No. 103-3.
and that “all cligible voners should participate i the political
FO3 af I8 VPO and OV further their
Mi5S101L i1 part b} seading shsentee ballot application forms
voters. ECEF No. 103 an 1R,

process,” ECE

10 prospeciive

*2 Prior to the cnactment of 8B 242, Plamifis could send
prospective voters an unlimited number of absentee vorer
application forms, VPC and OV prefilled the absentes balion
applications with prospective voters” personal Wdenulication
informabion, such as name and address, before sending the
applications o the voters. T 43:21-44:3 June 9, 2022, BCF
No. 129 (lerematter “Tr. Day 7). VPC and OV obtained
this information from the state’s voter registration records.
fed. The package mailed to prospective voters included cover
infornustion that wrped the recipios to vole absentee. ECF
No. 103 at 19, For exannple, cover letters exclatmed that the
recipients’ votes matter and that soting by matl “is EASY 7 [

VEC and CVI coniend thul. based on their experience and
rescarch, voters are mose likely o rerurn the ballot application
form when it is prefilled witly their personal information,
and the applications are less Hkely to be rejected by clection

officials for scrivener crrors, illegible andwriting, cie. Tr
65:8-00:1, Day |

. . . X
C. The Ballot Application Provisions ~

The Ballot Application Provisions changed Georgla law
regarding the distribution of gbsentee ballot application forms
by third partics.

1. The Prefitling Provision

Fhe Prefilling Provision provides that “jnfo person or endity ...
shall send anv elector an absentee ballot application that 1s
prefilled with the cl:.uor% required information.” LU{TGAL S

Sbasiiagiayg

fatlure 1o comply with this provision
could result in misdemcanor or {Clony charges. See jd §§

21-2-598, 21-2-5062(a)

VPO and CV1 seek an injunction against the enforcement of
the Prefilling Provision because they wrgue that it “reswicts
the content of |their| communicalions; truerfores with their
modcls for voter ciigagenient. assistance. and associaion; and
curtails the most effective means of conveying their speech,”
VCF Noo B g B
are more likely to return ballot application forms that are

They explain that prospective volers

prefilled. and those application forms gre less likely o be
rejected by clection officials. Therefore, the prohibiiion on
of their

sending prefilled forins diminishes the efiectivencss

work,

2. The Anti-Duplication Provision
The Anti-Duplication Provision states that “[a]ll persons
OF cutitics that scnd applications for absendee ballots
1o clectors in a piimary, clection. or mnodl shall mail
such applications only to individuals who have not already
rcqucslcd. receivied, or \-'otcd an absentee ballot in the

clection, or runeil” SIS T B

L S GEbian iy

prunary
iay Agcording o VPO and CVI, this provision requires
them o compuare their mail distibution lists with the
most recent information available {rom the Sceretwy of
Swite's office and cull fFrom their mailing llsla e names

of electors who have already requested, beoen dssued or

voted an absentee ballot. MceCarthy Decl 9% 25-30‘ ECF
No. H3-40 Fopach Becl %4 51-60.

ECE No.o 103-3, Faulure
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to comply with the Ant-Duplicanion Provision mmay rosualt
i fincy of up w S100 "por duplicate absentee ballot

application,” €300 40 & DL ARG . and criminal

penaliics, mcluding confinement of up o twels ¢ months, see
il §§ T1-2-539¥0 21-2-603, 21-2-399, Howoeser, the stanne
provides u safe harbor for any catity that “relied upon
information made availuble by the Scorctary of State within
fivie business davs prior o the dae” the applications were

“. - e
H

maliled id & 787 HOVH AN

*3 VPC aud CVI challenge the Anti-Duplication Provision
because they contend that it is “lopistically impossible™ 1o
ramove duplicates from the voter roll wnd print and vl
applications within the five-day sufe harbor, ECE No. 103
Pz see also Lopuach Decl ®% 33, 56, ECT No. 103-3. They
explain that during the 2020 clection cyele, they mailed more
than cloven million absentee ballot applications in up 1o {ive
waves, Tr 3R:4-10. Day 1, and preparation lor cach bulk
muiling tvpicatly required several weeks of Tead time, FLopach
Decl % 33, 56 ECF No. 103-3,

VPC and CVI insist that i is cqually unienable o cull
duplicaies afier the packages are prinied because that task
would entail menually scarching up to two million muailers
stored on pallets to identify and remove packages addressed
to voters who have already requested. been issued or vioiad
an abseree ballon T 61:10-62:9, Dav 1. They underscore
that this sk is even more daunting because the mailers are
arranped by zip code and postal carrier route, rather than n

alphubetical order, T Id 6124622,

Additionally, VPC and UV assert that renioving mailers from
1 cornpleted privt run will likely resalt in mercased matling
rates hecause the rates arc ticred according 1o the size of the
batch. and certain bulk discounts inay no longer apply. /. at
62:10-14,

Given these logistical difficulties, VPC and CVI intend to
send onlv one wave of mailers this clection ¢ycle as close
as possible 1o August 220 2022, which is the first day that
voters may reguest 4 ballot application fonn. £ at 63:2-10
They argue that, even though voter conmunications are “less
cffective carlier inan ¢lection season’™ and sending “maudtiple
waves increaseist the effectiveness of their communications,”
ECH No. 103 at 12 see also Lopach Decl, %% 34, 34, ECE
No. 123-3 1lus cousse of action is nocessary to avold sending
duplivate fomms in violation of the Ant-Duplication Provision
and mcuering the concotnttant fines, Tr. 03:15-64:2 Day |

[n sawm. VPO and OV conclude that e Ant-Duplication
Provision will “force |thamn} wo drasticallv alter their civie
engapement communications in Georgiz in 202277 ECF No.
O3 at 11,

3. The Diselaimer Provision

The Disclaimer Provision mandates that “[afny application
for an abscntee ballot sent to any clector ... shall ulilize the
forim of the application made available by the Scorctary of
state and shall clearly and promincnthy disclose on the tace
of the form™ the following language (the “Disclaimer™):

This 13 NOT an olticial goveruneoid
publication and was NOT provided
o you by anv govermmental entity
and this is NOT g batlot It s being
disiributed by {insert name and address
of’ person. organiszation, or other
oty distabuting such document or
material |

AR A

o Fatlure 1o mclude this

H A

Disclouner muay result s crimigal penalties. fd §§ 21-2-598,
2E-2-603, 21-2-509.

Plaintifls challenpe the Discluiimer Provision on two grounds.
First, they contend that the fivst statement of the Disclaimer
ihis i NOT an official govermment publication™) is
factually inaccurate becanse the ballot applicaiion forn oo
which PlaintifTs wmust affix the Disclaimer is indeed the
official ballot application form promulpated by the Georgia
Secretary of State. I Planddd¥s™ view, the form iy an “official
goverment publication.” see I 66:14-67:9, Day 1, and
supting to the contrary is “wrong, false, misleading and a i¢.”

il at 143718 °

*4 Sccond, Plaimdls assert thad the third statcinent of the
Disclaimer (“this 18 NOT a hallot™) 13 confusing. and the
Disclaimer's oserall successive use of the capitalived word
“NOTT portriny s Plaintfls as an “untrusied sowrce™ It al
60:17, PlaintifTs reason that the lunguage will discournge
recipients from using the application forms, il w 145:1-21,
or {rom voling at all. &/ at 66:14-67:9. PLaniifls therelore
conclude that the Psclaimer Provision ronders thelr offorts
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less effective and dewacts Trom their mission, ™ See id

60 14-67:9,

During oral argument, Plaintifts clarificd thar at this staee
of the litigation. they wish to focus on the first and third
“ilhis s NOT an official
eovernment publication”™ and "this is NOT a ballol.” /d m
219:0-221:8, Day 2. They maintain that the Court may enjoin

stiements in the Disclaimer:

the entorcement of these statemenss, los ing the remainder of

the PDiselatmer intact.

13, State Defendants” Justifications
tor the Challenged Provisions

State Defendants argue that the Ballot Application Provisions
are Justified because they were enacted 10 response o the
munerons complainls State Defendants received from the
public regarding abscree ballot upplications sent by third-
party organizations. See ECF No. 113 @ 8 Some complaints
concerned ({1} applications prelilled witly incorrect voter
information: (i) receipt of duplicate application {onms: (1)
confusion over whether the applications woere ballots or
whether recipiends ol iultiple applications cowdd cast more
thar ane vole; (v) the identity of the seader of the application
forms; and (v whether recipients woere reguired to renagn the
forins. Jd at 8-10. Stae and county clection otficials spent
g significant pmount of time ficlding calls from the public
regarding these concerns. Tr 43:20-44: 1, Day 2

recipients

Apart from  he

compleied and returned the ballot application forms oven

specific complaims, some
though they did not intend to vole absentee, ECE No, 13 al
9. This caused clection officials to divert {inite resourees o
pracess redundant applications or to cancel them on clection
day when voters who had madvertently submitted an absentee
ballot application forn arrived tovote i person. Jef

State Defendws assert that the Ballot Application Provisions
were enacled to address these issues: the Prelilling Provision
was desizned 1o address the issue of incorrectly prefilled
applications; the Anti-Duplication Provision was desizned to
minimize voter confusion and the adininistrative disruption
caused by duplicate absentee hallo application forms semi by
third partics; and the Disclaimer Provision was designed o
address overall voter conlusion and the resulling burdess on
clection officials, &/ at H-11,

3 With respect o the irst statemicn of the Disclaimer
{ithis 15 NOT an official sovernment publication™, Stale
Defendants maintaia that they intended 1o conmmnunicHe o
application recipients that they ure not reguired o compleie
and retunt the forms they receive. 1 42:7-43:7. Bav 2. State
Defendants a
{“this i3 .\’O'i‘ a4 ballot™ aimed to address the common

crt that the third statement of the Disclaimer

misimpression that the forot is a ballot See fof at 44:5-4501

IL INSCUSSION

A. Preliminary Injunction Standard

A plainiff seoking preliminasy injunctive relicf must show
the ollowing:

{1y a substantial likelihood 1t he
will uhnruuciy prevail on the merits;
{2y that he will sufter irreparable
injury unless the injuncuon issucs,
{3y that the theeatened injury {o the
movant outweighs whatever damage
e proposed INjunction may Ciuse 1o
the oppositg party; and (4} that the

injunction, it issued, would not be

adverse 1o the public imerest.

KRR T L, ihUPAY proliminary njusction s
an extroordinary and drastic rumd\, 1ot 1o be granted unless
the movani LlClll v Lsmbhs]s u~| the burden oi"pu SISO 3%

Faim <: HERTER W N
hus e ex

fsR), Grasting g prediminary byjunction iy
ception rather than the nde. See fid.

1. Likelihood of Success on the Merits

A plaintiff sceking preliminury injunctive relief st show
4 substaniial likelthood that he will wiimately prevail on the
] P13 This factor is

imnwrits of his clain,

NS
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Pesot and fatlure to satisfy this barden  as with any of the
other prereguisites—is fatal to the claim, ser Sregel T3 B A

at T

Because Plaintiffs cordend that the Ballot Application

Provisions 1afringe on their freedoin of speech and

cxpression. the Court begins its analysis of this prong
with a general overview of the available First Amendment
protections.

The First Amendmoent provides that Congress “shall make
no law . abridging the freedom of speech, or of the press:
or the right of people peaccably 1o assernble. amd to petition

By ooy

the Goverminent for a redress of prievances.”

Iy i As reflected i the weat of the ainendment, the First

Amenditent guaranices not only feedom of speech, see Hrey

for the

“the right of citizens (o associate ..

=1 but also
dd\*dmumm of corunon pohuml zcmis di](i ideas,” /7

R R I
P I

s
it

First Amendment protection of speech “includes both the
11{_%11 s} \[)Cdl\ freely and the r1g[n 10 refTain {from spmkm; at

all.”

{quoting &

Protection of rmocmimml r10511% turns o “collective elfort”

with others “in pursuit of a wide varicty of .. ends.” Kifarre
“Atthe beartof the

First Ainendment lics the principle T.hai cach person should

decide for himself or herself the ideas and belicfs dasu\*mu

of expression, consideration. and adhorence.” Y

T R N A BRI Y
b Fae - 3 . ERa " >
Mus, Speow POV RN U R G HERETE Y

6 [mportantly, First Amendment protections oxist apainst
the reality that “[s]tates may, and mevitably must, cnact
reasongble regulations of partics. clections. and ballots to
reduce clection- and campaign-related disorder™ ('
SEVLN oa

+. When clection repulations are in icnsion
with constitutiona] rights, the United States Supreme Court
requises lower cousts o balance the characier and magnitude
ol the asserted njury against the stale’s ;usnhcdlmns for

1mp0>1nv the Llu.imn rule, See A}
07RO ERYY This approach 1s commnonly referred 1o

as e “lnderson- Hmdfd\

Lk

Irameworl, named after Andlerson

where the

ad

Supreme Court retterated and rcfimci the standard 1t first

councistod 10 Anderson.

The Auderson-Burdick Tramework s, however. mapplicable
where the election stanue divectly repulaes core political

speech and does aot nierely “control the mechanics of the

A

clectoral process.” Ao

"';""\{."’.’ ..’..:":

BoELORRG, ad

If the regulation at issac (iiTCClly

controls speech, courts must employ whatever level of

scrutiny corresponds 10 the calegory of speech. See o at

In accordance with the foregoing principles, the decision
process this Courl nust use to ovaluste Plalntiffs” claims
requires the Court to consider (1} wledl catepory of speech
is at issuc here: © 1) what protections are available for the
category of speech and what level of scrutiny or analyiical
e Ballm

Provisions implicate that category of speech;

framnewark  applics; (4t} whether Application
(ivywhether the
Anderson-Burdick Traniowork or soie other level of scrutim
1s appropriate; and (v} whether the provisions wliimately pass
muster under the applicable framework or lesel of serutiny.
Therelore, the Court finds ¢ helpfid o structwe is analysis

around these questions.,

a. What Category of Speech [s at [ssuc; What
and Whether the Ballot
Application Provisions Implicate That Category of

Protections Are Avaikable;

Spcech
The First Amendinent protects severad categorics of speech
and expression, and the Suprenie Court’'s decisions i this area
have created o

“rough hicrarchy™ of available profections.

SRy it

U N

. SIS OLLR

“Core political speech occupics the hiphest, most protected
position” i the hicrarchy, while obscenitv and fighting words
receive the feast protection, See id Other catcgories of speech
rank somewiiere between these poles. See il

The Court's anabysis will address only the following

categories of speech, which are relevant to the arguments
raised in this case: core political speech, expressive conduct,
associational rights and compelied spoech.

i. Core Political Speech

The  Supreme Court has  found  that  “interactive

commmnication  conceming  political  chunge L s

dppm;nmld\ described as ‘core polmcal speech’

. In Ume r, th Supmm
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constitieed core political speech and therefore was atforded
the highest lovel of protection under the Tirst Amendment,

Pob _.3:/

e 4160 The Cowt reasoned that circulating a petition

necessartly Cinvolves both the expression of a desire for

political change and a discussion of the merits of the proposcd

[

21 This, “in almost every cascl. would|

change”

tvolve an explanation of the natwre of the proposal and

why its advocutes support L7 4 As such, g restriction
linstisng who could circuliie petitions would impede political

expression and limit the guantum of speech available on

the topiv of the petition, & w4
therefore deteninined 1hat the statute restricted core pelitical

The Supremce Count

speech and “wencheldf upon an arcy in which the importanee
of Tirst Amendment protections is “at its zenith,” 7 74 &t
The Cowgt emnphasized that the stawe’s burden to justity e law
in that circumsiance wus “well-nigh insunnowtable.” 4

*7 In short, the Supreme Cowt's Fiest Ainendment
Jurisprudence defines core political speech as the discussion
of public issues and e exchange of deas for bringing about
political and social change and rescrves

protection for such speech, See 34
Thus, a law that burdens core political speech 1s subject to
and wil be
tailored to serve an overriding stage nterest”

strick scrufiny upheld “only il 11 s narrowly

ab 3T

Here, Plaintitls arpuc that thewr application  distribution
prograut  constitules core politicul specch becuuse  the
application {orms are ““churacteristically imertwined”™ with
the pro-abscntee voling message 1o e accompuanying

cover information. ECEF Noo T3 at 18 {quoting 4

i) Plaintiffs conclude that the Ballol Application
Provisions dircctly regulaic their core politicad speech by
resteictng w0 whom and the manmner i which they can
diswibute ballot application packages.
State Defendants counter that Plaimiffs” advocacy occuss
only through the cover iformation included with the
balot application torms, not through the ballot applications
thewmnselves, ECF Noo LY at 13, Stane Defendants contend that
the Ballot Application Provisions do not regulste Plaintiffs’
cover information and concern only wheilier the forms can
be prefilled with voters™ personal information, liow the voter
roll may be used o identify potential recipicnts and what
mforination muslt be included i the required Disclaimer
affixed to the form, See i ar 14-15,

the highest level of

Plainiity”
program constitutes core political speech docs ot square with
the line of cases that the Suprenie Court has ruled impliciics

arpument  this their application  distribution

po]mcal %;}cbch For ummplc bothh Mever and iinos

5
Ry srienickiidian Fin

T

gi'f}i.s*_':';, which Plaintills cilc, involved circui:ning petitions

cxpressing a desive for political change. The Suprome Court
concluded that the circumnsumees it YWever iovolved core
political speech because il act of circulaiing & petition
necessarily requires a discussion of the nature of the proposal,
th mierits of the propo:c.d change and why advocatcs 5uppoﬂ

CSpe 4 se afso SR LN m 1R

.-;.,

{noting the substaniial nwure of conmmunications between
petition circulators and their treets),

In conirast. distributing forms prefitled with a prospective
voter's own personal informarion and the ability 1o send an
cssoeidtatly unlinnted wunber of forins 1o a prospective voter
do not require the type of interactive debute and advocucy that
the Supreme Court found constituted core political speech in
Meyer

Morcowver, Plalntifls are not probibired from enpaging tn any
of the persuasive speech reparding absentee voting that 1s
reflected i their cover conununication, To the contrary, they
can cngage in those communications as ofien as  and in
whatever form—rthat they desice,
As Staie Defendants point out, the Prefilling and Ant-
Puplication Provisions simply prohibit Plainiffs  from
inserting persongl identification information on applications
and from sending applications to prospective votors whao have
already requested or received one, These actions relae w
the adminisirative mechamsins through which elipible volers
requost and reccive an absentec ballot. The actions do no
crnbody core political speech.

Plaintifts” reliance on 57

m1<;pl(1Lcd The ordumnu in Ih i Case plohlblkd cémumbl
orpanizaions from soliciting donations 1f thev did not use &

least seveniv-five percent of the donations ™ “directly for the

charitable purpose of the orpanization.” ™ &/ o 6207 {citation
wnitied). it

restricted core political speech was based in part on the

w Supreme Cowrt's Minding that the ordinunce

“realiny 7 that on-the-sirect or door-1o-door solicitations arg
“characieristically intertwined with infonuative and perhups
persuasive specch 5;&1\1!1; support for particular causcs or for

particudar views.”
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B Schaomburg s differont from the  circwmstances

here  because the cover nformation and  application
forms that Plamufls send arce not inextricably linked or
“characteristically intertwined,” Each can exdst and be s
without the other. Since the Ballot Application Provisions do
nod restrict Plainiiffs from sending their cover infonmmation.
they are not restricted from sharing their pro-absentee voting

TICssEC.

For these reasons, the Cournt finds that Plantfts have not
shown that the Ballot Application Provisions restrict core
political speech,

it. Expressive Conduct

Although the First Amendment. on its face, forbids only the
abridgment of “speech,” the Supreme Coun has recognized
that “conduct mey be Ssufficieruly imbuoed with clemients of

conununicaiion to fill within the scope’

"ol First Amendiment

protection. Fiues v Jodnisgs

s

{quoting 5 b R AT ; :
make this determination, the Supreme Court looks ai wheilier

the plaing (f intended ™ “to consey a particularized messape’

T and whether it 13 likely that & “the message would be
understond by those who viewed 1877

i

Id {quotng Spe

The Supreme Court has classificd & range of actnvitics

as expressive conduct. See, eg., Spwass, GEE LS i €0
{supcrimposiitg @ peace sign on a tflag to convey the niessape
that America stood for pcncc)’ :f.\’n;z:'.:-;- ©

o

H )

Protest segrep: mom
{conigibutinge funds to 2 political campaizn). Whilke "'§i|1 is

possible to find some kernel of expression in almost every
activity a person undertakes,” (6
AR

that 15 “inberently cxprossive.”

C e, dne ] RAT LR g

added).

ladeed, the Suprome Court bus rejocted the view that “an
apparcitly imitless varictr of conduct can be labeled “specch’
wiienever (he person engaging 11 the conduct intends thILb\
_‘\._.'.f‘.’\ o7 f.“."_

in R;:m\,& td 15141

o express an idea”

£8Y. Phe Court explaimed

) combining spoech and conduct were chough 1o creaie
expressive conduct, a reeulated panty could always imnsimm
conduct ino “speech’” simply by kg about 17 :

g -

R

Ruensfeld involved a challenge o a stahwde that penalized
schools for refusing o allow United States military recruiters
to interview on their campuses duc to the nhlitany's policy on
hoosexunls serving in the military. 42 30 31 The Supremne
Courl found that the schools” prohibition o military recruifers
wias not inherentdy expressive because an observer would not
know whether the recrulters were imlerviewing off cimpus
duc to porsonad preference, lack of space or some other
innocuous reason. &7 st & The Count pointed out that the
necessity of “eaplanatory speech™ (o clucidate why militany
recruiters were absent from camipus was “strong evidence”
that the speech was not “so inherently expressive” as 1o
qualify for First Amendinent protection. Jd In other words.
the “expressive componeni of ithe} L school's actions | was)
not created by the conduct niself but by the speech that

accompanicid] .7 Jef

The Ruwmsjeld opinion relicd v significant part on the
analysis in (F'frien, where the Supremne Court recognized that
sonie forms of symbaolic speech wamant First Amendment
protection. See F41 LA '
burned his Sclective Service registration certificate on the

I (PBrien, the plainufl

sicps of & courthouse to comuntunicate his antivwar belicfs
Although he Supreme Court did not decide

See i an 10U
whether the plaintifTs conduct constituted exprossive couduct
protecied by the First Amendment, it dismissed the arzument
that conduct 15 necessarily prm;cnd if the actor umends 1o

express an idea, See o

*¢ In short. conduct thar lacks inherent capression is now
rransformed o protected Finst Amcodment speech merely
because i s combined with unother activity that does involve
protected speech. When conduct s deeined  suiticiently
Anendment

cxpressive and  thereby deserving of  First

prolection. the siale’s asseried interest in rcgnl:ning the

conduct 15 <;ub]cc1 1o “the most exacting scrutiny’

PR st AT {quoting fe

Hire,
application

Plaintiffs  maintgin thal mailing  gbseniee voler

packages is  inherently  expressive  conduct
ECF No.o 103 at 19,
1

They argue that this conduct personifics political advocucy

protected by the First Amendment.
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of 4 comroversial viewpoint that “abscmiee voling s sale,
accessible, and beocficial.” See il at 19,

While Plaimifls”
information may faily be deseribed as political advocacy,
they disapree that the distribution of ballot application forms

Stare Defendants concede il cover

is expressive conduct. See HCEF No, H 3 a 15,

Intervenor Befendants additionally contend that the conduct
of sending an application form s nol expressive because
it is not fikelv that the recipiont will understand Platntiffs”
message. ECF No.o 4w 120 Intervenor Detendants insist
thut most recipienis will view the application package as any
othor inass madding that arrives 10 their mailboxes or possibly
perceive other messages, including a conclusion that they are
being argeted because they may be more fikely (o vote for o
eiven candidaie. Sew i,

As an initid matter, the Court finds that Plaintiffs” conduct
in distribising applications is clearly distinguislable {from
conduct such as bunung a flag and padicipating i a
demonstration sit-ing which the Supreime Court has explicitly
found to cmbody expressive conduct.
Furiher.
infornkrion) wih the conduct of sending an application

this Court finds that combining speeeh (in the cover

formn, as Plaimniffs do bere. is not sufficiom {o ransfonmn the
aet of sending the application forms inwo proiccted specch.
Plaimifls’
merinsic o the act of sending prospective  velers an
application form. As Intervenor Defendants sugpoest, withouwt

Pro-absonice vollng message 18 not necessarily

the accompanying cover information. the provision of an
application forrn conld mean avuamber of things 10 a recipicnt.
For example, sonie voters likely perceived the state's decision
1o send absentee ballot applications 1o all eligible vorers
Tr. 63:14-16, Day 2,

as mierely o convemence otfered to citizens i light of the

during the 2020 primary clections,

pandentic. This Court cannot say that the staie's conduct in
serding those forms would necessarily basve been understood
45 CoOmMucHing a pro-absenice voling 1mMessape.

Ay u Rumsfeld,
application packages i this case 15 not created by the

the expressive component of sending
conduct
isell” bui by the included cover information encouriging
the recipient to vote, The necessity of the cover messagg iy
“strong evidence™ that the conduct of sending an application
form is not so inherently expressive as to qualify for First
Amendiment proeciion.

Based on the foregoing analysis, the Coust finds that Plainufls
buve niot shown that the act of sending ballot application

packapes is expressive conduct subject 10 First Amendinent

protections, ;

iti, Associational Rights
*H) The First Amendinent protects the “right 10 associale

with others™ for a varicty of purposes. Sedore e {88 duveoes
P24, Such protection oxists bocause the

“teiflective dd\()ui{,\ of hoth public and privale points of

view, particulurly controversial ones. is undeniably enhanced

by group association.” N4

see afvo A
: {recognizing “the kind oftoopu alive,
OIL{;HH/dU(}il(H activity™ that arises from an association fommed

“for the advanceinent of beliefs and ideas™ 7 {quoling

i s AL

Opintons in cases like Roberts, DMatterson and  Bution
demonstrate that the comerstone of associational rights i
cooperative advocacy. The Supreme Court has sherelore
refused 10 recopnlse associational riglis where the partics
were strangers 1o one another and were ot members of g
pdlIlCiLLLr oreanization. See, o, © v sf i
B A TE TRy (Dinding thot he hundreds of

feengeers who patronized a dance hall on g certain night did

not have expressive associational rights because they were no
meinbers ol an organization: they did not engage mt the type
of collective effort that typically supports associational rights:
and most were just strangers who were willing o pay a fec
for admission),

The ripht {0 associate for cxpressive purpnscs is also no
absolute. “Infrineements on that right may be justified
by regulutions adopted to serve compelling ste inlerests.
unrclated 1o the suppression of ideas, that canno be achicved
through means sivnificanly h.ss restrictive of associational

3??\

frecdoins.” i it Coxer afso Hodk

“sipnificant interference” with
S he s

PR e U8 (suine that
associatonal rights may be constiwtional
demonstrates a sufliciently importanl nterest and emplovs
means closely drawn 1o avold unnecessary Abrldwmcm of
BECTEN uuond! frecdoms™ {quoling  susine e
177 CEFTRN.

The vecord here shows that Plaintiffs send application forms
o strangers whose inforination they obtain from the state's
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Whilc
program involves advocacy work, there is no ovidonee of

viner roll. i 15 undisputed that Plainufis’ overall
the tvpe of two-way ciigagement that characierizes cases like

Buiton,

The circumstances here are more akin 10 those 10 Srangdin,
where the Supreme Court declined 1o find associational rights
for strangers who merely patronized a dance club and were

. X

not enegaged inany hype of joint advocacy 4015 ot

Accordingly, the Court finds that Plamtffs have not
shown that the Ballot Application Provisions restrict their

assoctationd rights.

iv. Compelled Speech ©

First Amendment protection of speech cncompasscs “the
dc.usmno “both what to say and whal safto say. iy o S

; :
et .-’ }.’ "’.’{’ R

For example. in MeClendon v f oner, a Georgla %llulﬂ pld&.d
signg in the front vards of registered sex offenders (without
their consent and doespite their (‘lb]CCIlOI]\} wirning e public

not o Hicl or treat at e lome. 27 F HERE

. Becuuse the sherdfT uscd privaic property

o disscmin;.uc “his awn ideolagical messapge,” the Elevemh

Circuit Court of Appeals {ound that the signs were a “classic
exauple of LOlan] cd govermment speech™ prohibited by the

e

First Amendmoent. /i oa {337

1 Similartv,
Becerra (hereinalicr

in National Iasiitnie of Fomily and Life
SANILEATY. the Supreme
Court found that the Stade of California improperly compelled

Adefvocates

o Lrisis pregmaney cenber o speak by requiring 1t 1o notify
paticnts of alternate reproduciive services such as abortion,
even though such services were antithetical to its mission, 1338
WoATE FREDEATI DR

[n these cases, the courts focused 10 part on the fact that
the compelled messages altered the content of the plaintiffy’
speech and forced them 1o convey @ messaece that they would
the statutes were

nod otherwise communicate, Thevelore,

subject to hetphtened scrutiny. See, ez, & ciidons, OF

2 33 (concluding that the compelled signs at issuc were
subject o strict senniny review and would be constitutional
only ilthey represented o “narrowly fatlored means ol serving
4 compelling state interasi 7y

However, the state's burden of proof appears 10 be lower
in cases involving compelled disclaimers. 1n the campaign
finance context. the Suprenie Court has stated that disclanner
uqmrununs are wllbju_l w only umumg SCEULTY TCVICW,
See £ f

afvo X7 U g TN (finding that a stae stauie
cornpell 1rwd|>dosun of information was subject 1o “exacting
First Amendment scruting” ). Thus, @ disclatiner “may burden
e ability 1o speak”™ 50 long as 1t has a “substantal relation™

QOVOTTHHCTT interest, ¢

o & sui"aua,ni!\ irnportant”

A
Sl SRE

P {guoling Hosk .
#1y. The level o[ scritiny is lower because a “disclosure is a

lcss restrictive aliemative to more comprehensive regulations

of specch.” 7 3oy

In Americans for Prosperily Foundotion v Boota, the

Supremie Court recently confinned that the exacting scratiny

standard is applicable 10 clection-related cases outside

th cimpaign  fnance  disclosure context,  14i 3 104

LA The Court clarified thar under this

sl; mda;d a “substantiia relation” between the statude and the
is necessary but not sufficient.” &4
be narrowly tatlored

government's ferest ™

@4 The challenged rule must also
o the interest it promotes. cven il [the rulef is not the least
restrictive means of achicving that end.” &7

Further, a perfect [t between the state's interest and the
regulation is not required. /d Rather, a court must ook for
reasenableness and scope 7 tin p;opnrimn

o the inderest

sevved. fdl {quoting wod e

[ this casc, Plaintiffs contend that the Pisclaimer Provision
viglales their First Amendment righis by compelling them
10 convey a misleading messape 1 prospective voiers. ECF
No.o 103 af 3301
improper content-based regulation of speceh. &/ As such.

ey also assert that the Disclaimer is an

they arpie thas the Disclaimer Provision should be subject 1o
siricl serutiny,

State and Iniervenor Delfendants agree that the Disclaimer
Provision impacts Plaintiffs’ First Amendment speech rights
in some wayv. but they dispute the significance ol the
impact. Stae Defendams arpue thas the Disclaimer Provision
docs not requive Plaintiffs to change their message or to
State
DPrefendants analogire the Disclaimer Provision 1o those found

comvey the povermnment's own message. Therelore,

in campaivn disclosure cases. wherein the Suprerne Court has

applied only exacting scrutiny review.
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*12 Inwervenor Defendanis. on the othor hand, argue that
the Disclaimier Provision only reguires Plamtills o include
specified longuage on the ballot application fonns they
dismribute, Intervenor Defendamus therefore conchude tha
the Disclauner Provision is an clection regulation, not a
regulation of speech. and the Anderson-Burdick francwork

should apply.

The Court agrees that the smunner of speech compelled

i this cuse {facwal infomation regarding the nawure of

the application fori) is quite different {rom the manner
of speech compelled i cases like MeClendon (o sheriffs
vard sign warning the public not o irick or treat at
a registered sex offender's home) and NILTA {0 stadude
requining i crisis pregnancy center to disclose the availability
of alicrnate reproduciive  carc.
MeClomdon and NILEAL
convey the govermment's own message, which direetly altered

including  aboriionsy. In
the plamufls were required to
whatever message the plaimiffs comununicaied or would have
refrained [rown communicating. It therelore imnakes sense that
the Supremie Court cmploved a heighiened level of scrutiny
in those cuses.

In this guse, prefenniiting Plaintffs” contention that the
first stwement of the Disclaimer is factually 1ncosrect,
the Bsclaimer savs nothing (whether complomentary or
contradictory} rezarding the pro-absenice voling messagte
Plainufls wish to convey. I¥ simply preseats information
designed o reduce voter confusion regarding abscntee ballot
applications provided by third partics und to relicve clection
officials of the adininisirative burdens resulting from such
confusion,

For these roasons, the Cowrt finds that the Disclaimer
constitates compelled speech but is more analogous 1o the
disclaimers in Cirizens Taited and Americans for Prosperiiy.,
Therefore. it would be subjoct to exacting scnaziny ifthat type
of analvsis wore applicable here,

The Court will neat address whether the Anderson-Burdick
framework or the First Amendment levels of scrutiny apply
here.

b. Whether the Anderson-Burdick
Framework Is Apprepriate Here

The Supreme Court has recoenized that = “there must be 4
substantial vepulation of clections if they are w be fair and
honest and i some sort ol order, rather than chaos, is o

dCCOH]pdll\' ihe democratic DE'OCL,‘S‘SL%

23 (quoting b
9. But election scliemes “inevitably afl :.cl[ {

First Amendment 'ﬂ“!l[‘)

FRin

TRRY

The Supremc Courl therefore dev c.!opui th
Anderson-Burdick {rammework as a halancing test to ux tI]dE’,

these competing interests and rights, See fundic 44
at 3% [ explained that subjecting every voting regulation
0 strict scrutiny “would tic the hands of [s]tales secking 1o
assure that elections are operated cquitably and efficient]y.”

Tl

The Anderson-Burdick framework requires courts to carcfully
weigh the relative iterests of the stawe in Tinposing clection-
related regudations apamst the atleped constuutional injury
and the oxtent to which it s necessary burdcn the
pl.unn{f-‘ rights. See.

- Courts routinely employ the . }mfw son-Buedick
fmmu\ ork o decide First Amuzdmusi challenges o clection
g ! TR 47
R AR U (cmplo_\-'ing the Awnderson-Burdick

Laws. See, e,

framework 1o decide g freedom of association chullenge (o
ih uml}

('.J
O

an election law 20y LI’lllH” YOICE ACCeSs 10 3 pllil]d[’\«

N i
A New SR

L

LUy flclwngon Ih{, Anclerson-Burdick !idmc.\\«ork fo (iﬁ.udt

4 challenpe to a rude poverning nominaion of c(m(hcidic%)

(ruiudlmg, in lh{. Coniext OF 4 ba!lm HOCESS CHse.
that First Amendiment challenges o a state’s clection Liws

are governed by e dwnderson-Burdick 1'1‘31110\\»‘01‘1(}: S

lloliilLdIlon statute, “lrn courls apphy the Arderson-Burdick

framework “fwihen considering the constifationglity of an

clociion law™,

#13 The Supreme Court has. however, declined w apply
e Andersun-Buvdick framework 10 cases that concorn “pure
“1'ncch;m[cs of thc clectoral

speech™ s opposcd to ih{:

AraoiLN

process.” Afcfaves
A AR ]n MoInivre. the S:mem Court concluded
that the exacting scrutiny level

review applicd o the

plaintiff's challenge of u statute that prohibilcd the unonvious

disribition of docuwments designed o indlucnce s oiers
fnd

in an clection. 7o s 347, The Court reasoncd that the

Anderson-Buvdick

frammework did not apply because the
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ordinance did not merely impact specch incident 1o the
ordinance's reeulation of election procedure., #
Ii dirccily repulated

expression.” A7 o T

“the cssence of Fiest
. Therefore. the ordinance fell outside
the scope of the Avderson-Burdick framework,

I is important (o note that wo bright ling scparates an
clection regulation that incidentally burdens speech and one
that directly regulates speech. Courts tnust conduct @ case-
specific Tnguiry o determine whether the fucts support an
Anderson-Burdick analysis or are more approprate for a
traditionad First Amendiment serndiny test.

Given the Court's conclusion above that Plaimiffs hasve not
shown ihat the Prefilling and Aunti-Duplication Provisions
restrict speech. the Court finds that those provisions are more

approprimcly cateporized as rules governiny the “mechanics

of'the clectoral process.” Wodnive, 314105 * As such.
the Court will cmplov the . er’( mxon-Burdick framework (o
determine Plaintfls” challenge o the Prefilling and Anu-
Duplication Provisions.

The Cousrr likewise finds that the Anderson-Burdick
framework applics to Plaintifls™ challenpe to the Disclaimer
Provision. Although. as the Court found above, the
Disclamer Provision burdens Plaimiifls™ First Amendment
vights, the Disclaimer Provision is not g direct regulation
of specch similer to the ordinance in Melonvee. 1t docs
not prohibit Planmiffs trom conveving their messapge and
merely establishes what information Plaimtiffs roust affix to
application forms they send to third purtics. Accordingly, the
Disclaumer Provision can marc appropriaiely he described as
arcgulation that governs the mechanics of an election process,
The Count now considers whether the Ballm Application
Provisions are constitutional under the Anderson-Burdick

analysis.

¢. Evaluation of the Balot Application Provisions
Under the Anderson-Burdick Eramework

Thie Anderson-Burdick framework veguires courls o0 (1)
“consider the characier and mapnitude of ihe asseried
injury to the rights protected by the First and Fourteenth
Amendments that the plaimiff seeks 1o vindicaie™ (in
“ideitily and evaluate the precise interests pud forward by
the jshate as justifications for the burden imposcd by it

eule™ (i) “determine the legitimacy and strenpih of cach of

Amendinent

those interests’: and (v} “consider the extent 1o which those

interests ke if vecessary to burden the plaintiffs vights,”

Srfoesesr s DN ® “litimus-

. The mmi\,'sis 15 1108 4

paper tost and instead Icquiru a ™ Tlexibie’

T approsch.

S R

SRS (quoting i Any

“td|ecision .. s very much g matter of degree. very much a
matier of considering the facts and circamstances behingd the
Lwy, the nnterests which the |s|tate clanns o be protecting.
and the frierests of those who are disudvantaged by the
LR IR

classification.” » T (intent cltations and

punciation omnitted). Ultimately, “there is "no substitute for

the hurd Judgments that must bemade.” ™

ab s

f{quoting Meeer, 310 05w THE

If o court finds that a plainiiffs righis “are subjected o
severe yestrictions, the regulation must be mavowly drawn
to advance a state interest of compelling importance. Bt
when [the law| imposes only reasonable, nondiscriminatory

FCSEELCTIONS .

5[tlc's important regulatory LIerests are

gcncmllv sulficient to justify the restrictions.™ S

ECI

A (intemal clitations and punctuation omited):
g m P45 (smang tha
“the state tterest need aot be

A

ver afse Lonanos Ui
where the burden 1s slipht.
‘cumpclling .olotip the consliiulimml scaics in its direction”
SIS
Tls, the balancing test ranges from strict scruatiny 1o rational

T {alteration in OI“I“mri ](anIl!l“ T

busis dlldl\ 518, d;puzdnw on the circumstances of the cusc.

See [l Frod R0 isax i hin Oty

FEE Imany ovo, oven a slight burden must be justified by
relevant and leeitinke stale inlerests <;u{11cuml\ welphiy 1o

I

Justifv the limitation,” 7 ¢ i

i {quoling Feraieaan v B '. i
‘s}. LHSII\"

" i’simic may no cloose

labu iy,

t. The Prefilling and Anti-Duplication Provisions

Since the Court has already Tound thae the Prefilling and
Ant-Duplication Provisions do not iniplicaie Plaintdis” First
Amendmient rights, 1t follows thut the magnitude of the
allepod injury s notsevere, As a result, State Defendands huave
o show only that the provisions are reasonable and supported

by important regulatory inferesis.
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The record shows that the povernment designed e Prefilling
Provision to address the convems und confusion that arise
when voters reeeive prefilled applications with incorrect
ideniification information,

The Anti-Duplication Provision was designed to address il
confusion and administraiive burden that occurs when voters
receive multiple ballot applications. Rather than altoecther
prohibit e distribution of application forms by third partics.
a8 soine states have done, the Georgia legislatre struek o
balunce. It reguired kird partics to consul the stae voter roll
and refrain fromn sending duplicate applications to voters who
have alrcady requested, received or voted an absentee ballot,
The leeisiatuwre also prosided a safc harbor for entities who
relied on inforination made available by the Secretary of Stale
within five business davs prior (o the date the applications
were inalled.

to be sure, avoiding voler confusion and adminisiering
cffective elections are impostand repulatory interests. See
e TR LN m TR (recognizing the importance of fair

honest and orderly clections). Thus, State Defendunts have
demonsirated sufficiom roasons for enacting the Prefilling and
Anti-Duplication Provisions.

Morcover, the Prefillineg and Anti-Buplication Provisions
appear 10 be reasonable and nondiscrirminmorny metbods of
achicving the ste's gods. This s cspecially true where
State Defendants clected non 1o imposc an oatright ban on
third-partics” distribution of absentee ballot applications and
instead chose 1o regidate only the specific parts of the process
that are problematic.

In all, 11 15 not the role of e courts to dictate clection
. . y

. .. . .
S H T SheRE

wnes

policy 1o leeislanares. See i !
SIS R R s Elected officials should be
pennitted feeway to address potential detficiencies in the
clectoral process, so long as the response s reasonable and
docs not imposc a severe burden on constitationally protected
riphts. See i,

Based on the Toregoing analysis under the Anderson-Burdick
framework, the Conrt finds that Planndts have not shown a
substantial likelihood of success on the mierits of their clabm
as 10 the Prefilling and Anti-Duplication Provisions.

ti. ‘Fhe Dischiimer Provision

As staied above, the parties agree thay the Disclaimer
Provision impacts First Amondment speech rights in some
wav., Thuas. s Court miust balance the mapitude of the
imjury against the strength of the govermment's inferests
a5 well as consider the extent o which the Disclaimer s
LCCCE8aryY.

*15  Plainiiffs contend  that the Disclaimer Provision
conipels themy to disseminaie false or at the very least
misleading information. which portravs thom as an untrusted
sourci and is confrary {o the pro-abscentee voling message
that they wish to comvey. Planufls argue that this tvpe of
forced communication strikes at the heart of First Ammendment
freedoms and warrants the highest level of scrutiny.

O the other hund. State Defendants argue thar Plaintiffs have
not demonstrated the alleged lwrm of the Disclaimer. Suue
Defendants also point to the voter confusion and burden on
clection officials that result from third-partv ballot application
programs, including questions regarding the source of the
formas and the misperception that the application forot is fisell
g ballot or that recipionts must returm i St Defendands
assert thad the Disclaimer Provision addresses these issucs
by affivinatively stating that ¢} the application form is not
published by the govermment. (i1} it is not provided by the

It s undisputed that the last two statermmeds of the Disclanner
are true: athird party is responsible for sending the application
form 1o the prospective voter, and the application form s the
mechanism for requesting & ballot, not a ballot sclf ¥ The
main dispute velares o whether the first statersent is e, false
or otherwise confusing,

Thie Court understands  Plaintifls®
Prisclaimer is infernally inconsisient. Specificatly, PlaingfTs
point out that the application form made available on the

arament that  the

Seorctary of Stale's wiebsite bears the Scerctary of Sta's
seal and includes o header that states it 1s an “Application
for Official Absentee Ballot” af the same ume it the first
stadcinent of the Disclaimey declares that the form 1y NOT an
official poyvermnent publication.”™ I a recipient understands
“povernment publicanion” o refer o the source of the form.,
see Efficial Publication, Black's Law Dictionary (1hh ed.
2019y ("book. pamphlet, or similar wrilten statement issued
by a povernment awaliorsy’), thien the (irst statciment of the

Pisclaimer will be confusing,




Yortedrperig v, Haffans

2022 WL 2357385

Although the Court finds that a recipient could reasonably
be confused by the Disclaimer, the record currently docs not
establish wlat hann nuny result rom tlus potential confusion.
v, Green's cursory survey of only five potential Georgla
volers found one person who was reluctant w use the form
14-226:5, Day 1. That person
initially stated that be would complete the form. and only

based on the Disclanner Tr. 225:

after the researcher prodded him with g question rearding
the specifics o the Disclanmer did be say that he would throw
Dr, Green
congeded that this tvpe of gualitative study cannol ostablish

the form de the irash.” A at 22601 To any cvent,
what proportion of absenice ballot applications would 1ot be
retumed as o result of the Disclaimer, See ECEF No, HO3-5 a1 8,

*16 Balancing tlus lack of evidence of significant harm
apainst the stale's compelling frierests i avoiding vorer
confusion and ensuring the smooth administration of s
clections. the Cowgt [inds that the Disclaimer Provision is
Justified. Alhough the Court's conclusion could change after
a telal on the merits where the burden will be different and
the evidence will be more developed, the Court cannot at 1his
time (and on this record) find that Plaintiffs huve shown o
substantial likelihood of success on the merits of thetr claim

with respeet 1o the Arst statement of the Disclaimer,

d. Whether and How the First
Amendment Scrutiny Levels Apply
As  the  Court's  analysis  berein udicates,  the
Andderson-Bredick {framework applics (o cach of the Ballot
Applicanion Provisions. Howoever, Plaintiffs argue tha the
Anderson-Burdick Tramework is mapplicable bere. and they
urge the Court to aploy the 511‘1’0& scrubiny test across the

board. Sece ECF Noo 103 a8 32-33)

Imervenor Defendunts advocate for rationa] basis review with
respoect o the Pretilling and Ant-Duplication Provisions hat
contend that the Aiderson-Burdick framework is approprale
with respect to the Disclaimer Provision. See ECF No. 4 at
£l 16

state Defendants apree with Iitervenor Delendants  that
rational basis review should apply 1o the Prefilling and Anu-
Duplication Provisions but arpue in their brief that exacting
scrutiny s the correct standard o apply 1o the Disclaimer
Provision. See ECF No. 113 a1 26,

To account for these disaprecinents, the Court will alsa
consider the constitutionality of the Ballot Application
Provisions wnder the scrutiny levels applicable to Figst

Amendmient cascs.

i. The Prefilling and Anti-Duplication Provisions

Because the Cowrt found that the Prefilling and  Ant-
Duplication  Provisions do not regulate  speech, those

I

provisions ure subject only (o mhona! basis review, See #u

s Avwan, RUT LI G ST CHG (stating that Fa law doe

not burden a lundamental 1‘15;}}{, it will survive seriginy as 10;133__
4% it bears a rationd] relation o somg legitimate end™),

A supuie 1s constitutional under radona! basis scrutiny so

lone us “there 1s any reasonably concelvable state of facts

IR

that could pmwdc a rational basis for the” statwse ™

.-",‘
s

Hi (quoting £

1 . Such
“lenteney . provides the polmc u bmnchm the {leaibility
to addvess problems incrementally and o engage i the
deficute line-drawing process of iwulaimn \\it%lout imduu
interierence from the ;nd;cml branch.”

Com s Thust accept

ihe “legislature's gener ali/tmons regarding e impetus for o
shxtuie Coven when there 13 an impcriccl i1 betwoeen means

A

dild cnds Or W hcn the statuie causes

sonte inequaling’

i {quoling
N

The Court's Anderson-Burdick ramework analysis herein
demonstrates  that  the Prefilling and  Anu-Duplication
Provisions are tational and rcasonable in lishd of the
state’s poals of aveilding voter conlision and reducing the
adininistrative burden on clection officials. The Prefilling
and Ardi-Buplication Provisions thus survive rational basis
sCritiny.

Accordingly, oven assuming that the First Amcendment

scrutiny levels are relevant here, Plaintiffs have not shown a
substantial likelibood of success on the mierits of their claim

as 1o the Prefilling and Anti-Duplication Provisions.

H, Fhe Dischiimer Provision

*17  Given the Suprenie Court's guidance in wmoricany

o Prosperity that “compelled disclosure requirements are
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roviewed wndor exacting scrutiny” and that such analysis s

applicable in other clection-redated settings, the (“ourl will
LT

cinploy exacting scrukiny review here. 141 5
A0,

THER

“TEixacting scriginy reguires that there be 'a substantial
relation between the disclosure reguirement und a sufficiently
importate govermmenal inmerest” and  that the disclosure
requiremendt be narrow ly {atlored 10 the nterest U promotes.”
fof

i

F{citation onvtied) {quoting f e v 8

PO, B L2010, Narrow lailoring in this comext means

that the governnient nuist endeavor 1o balunce the restriction
auainst the interests 1t seeks 10 advance, even if the selution
it selects 1s not thie least restrictive means of achieving the
cad. Nee A4 nt 2Rnd Thus, o

A

i matters”
PRAOTERH

T Id {quoting

A0, The firneed

nothe ™ “pcr{‘ccl’ T orrepresent ©ihe single best chspﬂsil.im__‘

T huk i must be 7 Treasonable,” 7 and 1S scope must be T tin
proportion to the inferest served.” ™

LR SRR

fil. (quoling Mo

Bused on the Court’s above Anderson-Burdick analvsis of
the Disclaimer Proviston. the Coust concludes that there 5 3
substantial relation”™ between the language of the Disclaimer
and the swte's interests in reducing voler confusion and
cnsuring the effective and cfficient admuinistration of iis
clectons, The it s conaiuly not perfect, as cvidenced by
the potentially confusing nformation conveyed by the first
susement of the Disclaimer Also, the Disclaimer 1s likely
nof the narrowest possible solution to the problens the statwe
identified.

Nevertheless,  whatwever  infirmitics  may  oxist in the
povernment's cholce of words, Plamiidts have not sulficiently
demonsiratcd thar the alleped harm of the Disclaimer
15 30 severe as to outweigh the compelling interests at
Indeed.
aovidence regarding the DPisclaimer's

stake. as the Court highliglted above, Plantifls’
UNPACT 1S upersuasive
Consequently, the Court Minds that the Disclaimer reasonably
fits und 18 proportion to the interests its serves. The
Prisclaimer Provision therefore survives exacling scrutiny

FOVIEW.

In suur whether the Court omploys the Asderson-Burdick
framework or the First Amendment exacling scratiny 1¢st, it
remains that Plantiffs have aot demonstrated a substantial
likelihood of success on the merits of thelr PHsclaimer

Provision clann,

2. Ferepurable Harm

\ showing of il‘r'cpamblc injury 15 “the sine qua non of

m]ummc n,lu,i

AT i Wen 1Fa plaintff can show o substuntial
like l;hooci of success on the morits. “the abscnce of a
substantial likelibood of rreparable nyury would, standing

alone. muke prdmmmw injunctive relief impmpu t s see

also v o apiide] WG T il FPRA (declining 1o
address all clements ol the preluninary injunclion test becanse

“ne showing of irreparable injury was made™.

The trreparable jury suflicient to satisfy the burden “niust
be mnhu FCIQHC T spuuldil\ C, bui actual und inuninent,”

TR F id
1. In the context of constititional
well-scitled that
for cven minimal pumds oftime, um;m.suombh consituies

& {quoring Ve w

claims, i 18

e loss of First Amendment freedomss,

irreparable injun” /

see alya i Ceiivid b
an ongoing violation of F1rs1 Amulcimcm rights con%muica

irreparable injuryy,

*18 I light of the Court's finding thiy Platnu{ls have
not shows that they are substantially likely to succeed on
the merits of ther claims, the Court need not (und docs
not) address e irreparable injury prong of the preliminary
See Fieogi TN R A

a preliminary ijunclion may not 1o be granted unless the

injunction st P90 (stating {hat

movant cleasly establishes “eacli of the four prerequisites™).

3. Balance of the Equitics and the Public Interest

The Court is lkewise not reguired o address the batunce of
the cquuties and {lwe public mcrest prongs of the preluninary
injurnction anlysis as
additional suppor for i1s {inding here.

test but provides the following

The balance of the equitics and the public interest factors are

nmeriwined in the comeat of an clection because “the real

question posed . 1s low mjunctive reliet . would unpact

the public interest in an orderly and {air clection, with the
fullest voter pirimp Bion possihk and an accurate count of
7

the ballots cast’ 34 P Nupp S ERGE

PR (N Y Cha 2

Cousis Ilu.lcion. consider these fwo
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factors in “tandem.” See, e g, id (imerping the analysis of the
third and iourlh pmnu: of the prc.hmmdi\ injutiction testy;

sea e

Thie Court's malysis of the balance of the cguitics and public
wterest factors will focus on the considerations owlined in

The Supreme Couwrt has recognized that while it would be
“the unusual cuse™ in which a court would not act (o provent
a vonstitutional violation. "under certain circumstiniecs,
such as where an unpending clection is nmninent and a
Pshtatc’s clection machinery is already in progress. cquitable
considerations migly justfy a court \x-ilhholding the
graiing of nmnediately cflective rehief”™
PSRN ARA
was oo imminent, and thae case does not nceessarily have

3 >-’-’; Sl t'! HEITAY

. Although the cicciion in Re_g.-m:m'x

broad application to cascs like the one at bar. Reynodds helped
further the principle of exercising judiciad restraint where an
injunction conldd hamper the clectoral process.

I subscquent opinions. the Supreme Court identified specific
factors that could miluate agalnst eranting clection-related
ijunctive relicl close o clection day.
Sehaffer,
unnccessary delay in comumencing 4 suit and

For example, in
the Court focused on fuciors such as
relict that

Fishman 1

“would have a chaotiv and disruplive cffect upon the clectoral

process” us grounds for duz\ ing a motion for m]um_m crelief

close 1o an clection. {3900y (Marshall,

.o chambers),

This principle of resiraint has continued o devclop over
the years, and the Suprome Court's ophuon in Purced] i
now frequently cited for the proposition that a court should
ordinarily decline o ssuc an junction  especially onc
that changes existing election rales—when an clecton is
- The Prreclt court reasoned that

unminent. A4 i a0

such a change could be inappropriate because o could result
“yoter confusion d[id |1th CONSSUCHL INCCHTIVE 0 remtain

awmy froni the polls.™ &d s 4

The Supreme Court has TCl[LTdiLd ths directivie on teany
occasions. Seo, e, Sl

2 This Court
bas n,pum,di\ meildb!/i.d that lom.r federal courts should
ordinarily not alter the election rules on the cve of an

clection.™y;, see also New Lw
N S

“ab the last minue”

(f“ndmu lhal 411 injuection

would “violate Murcedl’s well-known

caution against federal courts mandating new elecuon rules™)

*19 Most recently, Tustice Kavanaugh stated ina concwrring,
Mervidl v
overcome by establishing that

opinion in Milligan that Purced] concems can be

¢y the underbving merits are entirely
clearcut in tavor of the plaintiff’ (i) the
platntifl would sulfer irreparable harm
gbsent the fnjunction; (i) the plaintiff
has not unduly delaved bringing the
complaint to court, and {(1v}) the
changes in question are at feast feasible
before the clection without sipnificant
cost. confusion, or hardship.

2y {Kavanaugh, F. concurring}.

(Ullb!(k‘l ing the reasoning o Pereed! and Justice Kavanaugh's
opinion Merrill,
A Uunciion in Js

the Elevenih Circuit recodly staved

- '...'." IR v s \'. "'. i
R E E R A RN EE SR T A A

decision relied in part on the fact

. The court's
that vowing o the next clection was sat 10 hegin i 1ess
than four months and that the injunction implicated aspects
of the clection maclunery that were already underway. i
PR
innocuous lade-in-the-day judicial ¢

The court also observed thar “le|ven scemingly
alicrations o st clection
laws can mterfere with administration of an clection and
"t falicration in onginad)
RN

CaLse illldll[lupdlﬁ.d wmtquumu

SN s v e

{guoting /i

£ dm g i t}\'a\r:.mamgh, J_, concurTing b

not function

e a i e
ORI I

Plaintifls ave. however, cor ru.tihat Purced! docs
as a bright line sule. (f) Fier o Kb

B {noting that phiLU(.di Lonmdudllons sometimes
require courts 1o allow clections 1w proceed du;pm. pending
legal ch: IHLI}.LC\ {emphasis added)); CeAlo v

i ."f-;-’.-" i RIS P oA

Y {Roscobuaum, K., and Prver, ), concuming) P ureelt
15 nol a magic wand that defendants can wave 10 make any

unconstitutional clection resiriction (flw(ippk,dl 50 long Hs an

1mpu:dnw clection oxists.”™);
BRI E S ’13 3
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injunciion apainst voting laws on the cve of an clection).
Rather, courls must cngage with the facts and specilic

circumsiances of the case to reach a docision, See
8 ot den

Here, State and Indervenor Defendunts argue that the Court
shouldd witlthold relicfunder Purcef] because Planndts unduly
delayed o bringing the Motion.

Plainitfls respond that thev filed thels Complaint close in time
to the passape of SB 202, and the tming of their Motion
mkes sense within the procedural posture of this case—
the Motion was fied afier e Court's decision on Sune
and Inervenor Defendants” motions to dismiss and afler the
partics had an opportunily (o engage in sommg discovery, The
Court notes that cases discussing undue delay in conncciion
with the Pureelf doctrine usually refer to the tming of the
complaint, See, g, Mol
J.. concurring).

Croab ¥#) (Kavanaugh,

1o any event, the key issue here is whether an injunction at
this stage of the current clection cyele would cause tuslier
voter confusion, SB 202 is already the law, and an imjunciion
with respect to the Disclauncr Provision, for example. would
not merely preserve the status quo. [ would change the law
while the clection machinery is already grinding. Thivd partics
who may not be aware of these procecdings are presumably
already prepuring o distribuic ballet application forms
bearing the current Disclaimer, A ruling vequiring a different
disclaimer codd cause two dilferent application forms 10 he

i circulation. Prospoctive volers who receive bl versions
of the form coundd be confused by the conflicling statemends,
The Court 15 also mindful ol unintended conscquences ol late-

ey

breaking changes to the law. See /. el W i
Py 1371

200 While the Cowrt agrees that the Puecell consideration
i aveuably loss significant in this vase because the
challenped provisions alfect primanly  back-of-the-lhouse
activity underiaken by third-purty organivations. the Court
finds that some risk does exist, and that visk indicatcs that the
balance of the cquities and the public interest weiglt apainst

enlering g prelintinary mjunchion in ihis casc.

HL CONCLUSION
For all the reasons set forth 1o this opinion, PlaintifTs huve
not satislied their burden on at least three ol the Tour prongs
of the preliminary injunction est (lkelibood of success on
the merits, bulunce of the cquitics and public interest). The
Court did not reach the fowth prong (irreparable harm)
Accordingly. the Cowrt finds that a preliminary injunction
15 not warranted here. Plainiifis” Mouon (ECTF No. 103 1s
DENIED 12 ol respects.

SO ORDERED this 3inh dav of Junc, 2022

Al Caations

Stip Copy, 2022 WL 2337395

Footnotes

Pursuant to Federsd e of Ol Pr »i:1y, State Election Board members Edward Lindsay {who
succeeded Rebecca Sullivan), Sara Ghazal {who succeeded David Worley) and Janice Johnston {who
succeeded Anh Le) were automatically substituted as Defendanis in this action upon their appointments to

the State Election Board.

VoteAmerica's claims regarding the Prefilling and Anti-Duplication Provisions appear to be mool for the
purposes of this Motion. VoteAmerica initially believed that its operations would be impacted by the Prefiling
and Anti-Duplication Provisions, but State Defendants confirmed durning the preliminary injunction hearing
that those provisions do not apply o VoleAmerica's absentee ballot application fool. Tr. 38:25-39:15, June
10, 2022, ECF No. 130 {hereinafter “Tr. Day 27}.

Plaintiffs’ expert, Dr. Donald P. Green, testified that "the net effect of fthe Prefilling Provision] is that groups
such as the Plaintiffs must wasle money sending more unfilled forms in an attempt te generate the same
number of vote-by-mail requests.” ECF No. 103-5 at 8. Buring the preliminary injunction hearing, State
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i

Defendants moved to exclude Dr. Green's opinions on the ground thatl they do not satisfy the Faderal Kubs
o Evidlencs YOE standard for expert testimony, Tr, 208:7-12, Day 1. see also Tr. 215:21-216.7, Day 2. State
Defendants’ oral motion reiterated arguments that they mentioned in thewr brief. Because the arguments
regarding the validity of Dr. Green's opinions have not been adequately deveioped for the Cour, the Court
defers ruling on State Defendants’ motion to exclude. The Court considers Dr. Green’s opinions only for the
purposes of this Motion.

State Defendants, however, presented evidence that some of these difficulties could polentially be avoided
by using a different vendor. See, e.g., Tr. 138:5-12, Day 2.

Dr. Green opined that the Anti-Duplication Provision will "severely aftenuate or altogether eliminate” Plaintiffs’
absentee ballot application communications. ECF No. 103-5 at 11.

Contrary 1o Plaintiffs themselves, their experi testified that the portion of the Disclaimer stating that the
application form is not an “official government publication” is "[tjrue.” Tr. 215:23-216:51, Day 1. Dr. Green
explained that the form Plaintiffs mail to prospective voters is "identical” to the official publication but that it
is not the actual pubtication. /d. at 216:1.

Dr. Green opined that the Disclaimer would "ikely .. create confusion among voters™ and make prospective
voters "refuctant to fill out an otherwise innocuous form.” ECF No. 103-5 ai 6, 7. He based his opinion in
pait on a gualilative semi-structured interview of five potential voters in Georgia and on his "decades” of
experience “studying public opinion],] ... conducting randomized trials and reading about randomized trials
involving things like voter turnoul and absentee voling or registration.” Tr. 228.10-16, Day 1. While Dr.
Green concedes that the type of gualitative study he employed to analyze the Disclaimer Proviston cannot
establish what proportion of absentee ballot applications would not be returned as a resuit of the Disclaimer,
he emphasized that the study "clearly indicates” that the Disclaimer “can cause hesitancy to complete an
otherwise accepiable form.” ECF No. 103-5 at 8.

The First Amendment was made applicable o the states through the Fourteenth Amendment. See fdeypar

voisrand, A8G LR 414 450 {1888
The Court's reference o "speech’” generally refers o First Amendment speech and association rights.

fmplicit in this Court's finding that the Prefilling and Anti-Duptication Provisions do not restrict speech or
protected conduct 1s the conclusion that they are likewise not content-based restrictions of speech. The Court
therefore does not address Plaintiffs” argument in this regard.

i is clear that the Prefilling and Anti-Duplication Provisions do not compet Plaintiffs to convey any message,
and Plaintiffs do not argue that those provisions compel speech. Therefore, the Court's compelled speech
analysis applies only to the Disclaimer Provision,

Plaintiffs contend that the Secretary of Siate could easily include the third statement of the Disclawmer on the
required application form if it desired to do so.

The Secretary of State's General Counsel had some concern regarding the clarity of this statement in the
Disclaimer. Tr. 93:21-95.:20, Day 2. He provided language for a bill that would have amended the Disclaimer
io delele the statement, but the leqisiaiure did not pass the bill. fd. Also, Plaintiffs’ own expert conceded
that the statement is true, apparently based on the interpretation that the specific application provided by
third parties is “identical” to but is not the aclual government publication. Tr. 215:23-216:16, Day 1. The
Court agrees that this 1s one plausible interpretation of the statement. See Publication, Mermam-webster com,
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hitps:/fwww. merriam-webster. com/dicticnary/publication (last visited June 27, 2022) ("the act or process of
publishing”™). The differing views underscare the potential for confusion here.

4 For the same reasons, the Court finds that Plaintiffs have not shown a substantial likelihood of success on
the merits of their claim with respect to the third statement of the Disclaimer.
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Opinion

*1 Voteorg sucd several county clection adiminisiraioss

sceking 10 enjoin enforcement of a reoently cnacted Texas
Election Code provision thai, in pinctice, makes uscless
the web application it developed to allow Fexus voters o
reaister clectronicudlv, The district court granted 4 permuanent
injunction, concluding that Vote org adequately showed that
the provision violaies botl the Civil Rights Act and the
Constitution. The defendunts seck g stay pending appeal
from 1his court. We conclude that the defendants have met
their burden for such extraordinery reliel and exercise our

discretion to GRANT g stay pending appeal.

It vistually every state, those cligible 1o vole nust register
before casting u ballot, To register in Texas, applicants necd

only “subnut an applicanion o the e

aistrar of the county

Cilede §O5

which the |applicant| resides.”™ Tox. e j
That upp:caiion st be i owriting und signed by the

applicant.”™ ¥

Applicants have seversl ways 1o “submit” their application
to the county reeisirar Most straiphifornardly, an applicant

mhay submit the gpplication directly to the county registray

-

by personal delivery or neal Tos.
Texas also designates as certain governmental oﬁlcu, \llCh
as the Department of Public Safety and public libravics, as
“voler repistration agencics” and requires them to accept
EHIY d;h\ er Lomphiud Lipphmliou» 10 the county registrar,

. Further, countics may

o

appoint volunteer “deputy registrars” to distribute and accept

applications on the county reeistrar's behalll o Bieg e
S8 O1RAORK, AL I an applicant :ubmns 4 mwmpluL

voler registration dpphmuon then the county regtstrar will

notify ihe tippimmi and allow wn davs to cure the deficiency.

RREEA

In 2013, the Texus begislature passed, and the Govemor
signed, lepisiation that expanded an applicant's options for
submitting a voler registration application. The lepisiation
allowed an applicant (o transiii o registration formn (o the
county reeisirar via fax. so long as thev delnered or mailed
a hardcopy of the application to the registrar within fowr
duvs of the fax ransmission. 2003 Tex. Scss, Luw Serv,
E178 The applicinion 1s considered subnutied to the repistrar
“on the dute the |Tax} transmission is received L7 A4 The
requirencnt that an applicant submnit a copy of by personal




Voic.org is a non-profil, non-manbership oreanization that
secks to simplify and streardine political engagement by,
for examnple, facilitating voter registration. [ 2018, Vote.org
lrunched a web application that purporied to allow a person (o
complete a volerregistration application digitatly, A userneed
only supply the reguired inlormation and an electronic nnape
of er signature und the web application would assomble a
completed voter repistration application. The web application
would then transmit the completed form 10 a third-party fax
verdor, who would transmil the fonm via {ox 10 the county
repastrar. and another third-party vendor, who would mail 4
huardcopy of the application 1o e county regisirar.

*2 During the 201K election ovele, Voie arg piloted ns web
application 1n Bexar. Travis. Cameron, and Dallas countics.
Other countics rejected s invitation (o participate. The pilot
propram was an pnmitipated disaster. Because of 45 poor
design, many of the voter registration applications assembled
using the web application contained signature lines that
were blank, blacked out, dlegible, or otherwise unacceptable.
Movcover, the wib application fuiled o faxomans of the vorer
registration applications to the relevan registrar's office,

Aficr encownering  difficultics with the pilot program,
the Camcron Cownty Elections Adninistrator souglt the
Secrotary of Stae’s guidance on whether Voicorp's web
application complicd with the Texas Election Code. Because
applications subniitted using the web application lacked
an original. Twet” sigmpure, the Scorctary of  Statc's
office advised that thosc applications were incomplete.
Comscquently.  any  applicant who  submitied & voter
regtstration application using volc.org's webh application
needed 1o be notificd and given an oppomlmly 1o cure he
deficiency in accordunce with 1
Seerctury of Stute Iaier issued a public siaicment (o the same
effect. Vote.org notified uscers of its web application that their
applications would not be processed unless they cured the
stetepture defect, k Vole.ors stated that it was “wady, deeply,

sorry {or [the} inconvenicnce.™

Several years lader, durinu the 2021 Legislative session, Toxas
passed House Bilt 31067, which clarified several provisions in
the Eleciion Code. 2021 Tex. "au,s Law Serv. 1469 Cruically,

the bill amended oy o
4 registration apphc Hion subnitied b\ Hax] o

1o spc.uiv
that for
be cffective, a copy of the original registralion upplication

conrxning ihe voter's original signature must be subimnitted by
persond delivery or mail™ within four days., 4

Vote.ore then browels this bwsuil ander 47 £1 580 &
against four county

IR £
Vote.org wrenes that the wet signuture requircisent violates
& 1971 of the Civil Righis Act of 1963, codificd @ 52
L g o Decause U s immaterial fo o an

clection officials secking o enjoin
Speeifically.

278 wel sipnahiae requirement.

mdi\ idlml & qimhﬁwtmn o vote, Voic.org also contends that
the wiet signawre reguirement unduly burdens the rvight to
vole 1 violation of the First and Fourteenth Amendinents.
Attomney General Paxion and others intervened o defend
A IS RS
the defendants and Volcorp filed competing motions tor

2¥s constiutionality. Afler extensive discosery,

sunnitary judgment.

The district cowt denied the defendants’ inotion and granted
Voteorg's, Behoing an carlicr ruling on a motion o disiniss
for lack of jurisdiction, the district cowt held that Vote.orp
had oreanizational and stalulory standing. As 1o the merids,
the district court concluded that the wet signature reguirenieni
violates § (971 because an orieinal, wer signature is “no
ngderial” o an individual's qualification to vole., Whether
a registration form mailed to the county registrur’s office
after being faxed contains a wet signature, the district court
noted, is distined from the material requivernend that the form
be “signed by the applicant.” Furthermore, the district court
reasencd, Votc org showed that the county reaisirars do no
use the wet signatures for any purposc, ouly cloctronically
stored versions ol the sipaatures. and Texas law does not
cnuanerale 3 wal signatwe as one of the gualifications
for voter registration. The district court also held that the
wol signature requirenient violates the First and Fouwrteenth
Amendments. Importantly. the disirict cowrt concluded as a
threshold matder that the wet signature tule implicaies the
right to vote. Thes, the district colut \\cighcd “the character
and magnitude of the asserted injury™ o the right o vote
against “the precise meerests pud forward by the Swate™ and
“no valid justification™

concluded that there was tor the

burden. Ultimatelyv, the district court granted & penmancentd

injunction.

The defendants sought a stay pending appeal. which the
district court denied. The detendants now seck the same relief
from this court. Based on the standard and reasons articulated

below, we conclude the defendants huve met their burden and
are entitied to a stav pending appeal.
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To determune I a purty 15 entitled (o a stay pending appeal.

this court considers (1) whether the applicant has made a

strong showing of likelihood 1o succecd on the merts: {2

whether the movad will he irreparably harmed absent a stay:

{3 whether issuance of o stav will substuntially injure other

imerested pirnus and (43 where the piLbliC interest lies.™
SRS -

e
YRR

LRy ({.nmﬂ

dORAME Fi“;) Addressing hrsl llu, defendants’
likelibood ol success on the merits and then the other stay
factors, we conclude that the defondants have met their
burden. We therefore excreise our discrotion in pranting a sty

pending appeal.

Al

The delendands contend that they are likely to succeed on
the merits for three reasons: Vone ore lacks standing; the wot
stenature yequirament {a) does not deny anvone the vight to
vote and (b) s inaterinl to deterinining whether an individual
15 qualificd to voic; and the wet signature requireiment does
not burden the right to vote and, even if it docs, that burden is
minimal and outweighed by the State's interests. We address
cach argument in wm,

First. the defendants contend that Voteorp lacks standing.
Agticle [l specifics that the judicial power ofthe United States
T LS. CONS

2 Standing docirine implemoins the casc-or-

extends oy to “Cases” and “Contlroversics.
a1
controversy reguivetent by insisting that the plainwiff "prove
thut he has suffered @ concrete und particularized |injury in
fact} that is fairdy traccable o the challenged conduct, and

is likely to be redressed by a fuvorable judicial decision.”

ALT{ITD) Anorganiyaiion suing onits own behalf

a5 \oic orp is here, must satisfy the same \Idllddld

*4 Even
injury from the diversion of resources, the defendants argue
that Votcorg lacks third-pusty standing. Votc.org's lawsull

assuaming that Vote ore has shown arganizational

ihe defendants assert, does not scek o vindicale its own rights,
ondy {he vights of Texans not before this count, The defendants
are. withowd question, correct that Votc.org invokes the rights
of Texas voters and nof iis own—an organivation plainly lacks
the rivht o vole, A party must ordinarily assert only “his own
lepal rights and interests, and cannot rest bis L]diﬂl to reliefon
ihe legal rights or interesis oi"thmi pmm,s ; :
: BRI LA 3 :

o The %upmm Cowt crafied a prudunml gxception 1o
the traditional rule against third-party standing where “the
party asserting the right has a “close’ relationship with the

person who possesses the right™ and “there 15 a “lundrance” o

E]st, possessor's dbiim to protect his own inferesis.”
- (.\ g e

PR

i Oihn,r\\ ise. the

\‘.

gis)] loolu.d favorably upon third-pany

Supreme Cowrt has *

standing.” &

Votc.ore assents thar 1 {its within the prudeniial exception
to the nidde aganst third-party standing. It posits that 1t has
4 close relationship with some unknown subsct of Texus
voters i may in the future submit their vorer registration
applications via fax using the Volcorg web application
because their right to submit those applications free from
e burden imposed by the wel signature requirement 1S
imextricable from Vorc.org's platform, Furthenmore, Vote.org
hvpothesizes that individual wvowers injured by the wot
signature requircment are hindered by financial consiraints
and justiciability problems 1o protecting their own righds,
We disapree. Vote org's relationship with prospeciive users
15 na closer than the hypothetical atrorney-client relasionship
F(.]Lled a8 msuﬂ"uuul\ close to support third-party standing,

t'\.a} "E

U an FRE

ol

I Aeeveringy
(concll.ading that 2 “futore attorney-client relationship wih
as vel unascertained” criminal defendants is not ondy not
1. Indeed.

Votcore's {EQ explained that the oreanization docs no

a close relationship but “no relatonship w al

“ussist people in registering to volte,” instead it designed
techiology that allows users o “repister theinselves 1o vote.”
Morcover. there is little doubt thatl voters injured by the wet
stgnature requirement could protect their rights—voters and
assoctitions representing those volers bring such T suies all

[ -
RIS FEL T

the time, See, e.g.,

Sept BTE i Oy Ly lawsuit brouuhl by same group of

attorney s challenging wet signature

¢ requuretnent on behall of
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assoclations swith ¢ligible voter members). [ vore org cannot

prove that it meets the requirements for third-party standing,
as sceins probable, then the defendants iust prevail.

Fhe defendants alternatively contend that even i Vote.ore
could [t within the cxccpuon to the general prohibition

on third-parly sianding, 5 conting 1o cxceplion

that allows a plaintifl {o invoke o thivd-party's rights and
theretore Voicorp lacks statidory standing for want ol an
grguable cause of uction. Statutory standing turms on “whether

1 legislatively conferred cause of action cncompasses a
prll'TiClll i pl(uamn 5 clatm.”

B

- .
"""z-’ -’:-’-". 1. "'.\e""'""

=, e defendants point out, specifies thit state actors whio

subject a person "o the deprivation of any vights, privileges,
or lmnunitics secured by the Constitision and laws, shall be

livhle to e puriy injured 7 320 10003
added).
precludes an action premised on the deprivation of another's
And here there
is derivative in that sense: The substantive claims both hinge

{emphasis
Thus, the de ﬂ,l]ddll[s unp!msvc the st scermngly
rights. 15 ligtle doubt that Volc.org's lawsuit
on allceations sthat the wet signature reguirement unlawudly
infringes ‘Texans' right o vole.

retonts  that the defendams’

=3 Volecorg position 18

contradicted by the weight of precedent. Less clear s
what precedent. OF the cascs Vore.org cites, some involve
organizations  bringine & iUEY claims but, with ivwo
CXCOpUOTS, NoNC appear L involve an organization suaing ooly
on its own behalf based on injusics to a third p;m.ics_3 The
bwo cases where courts allowed an organization to sue under
¥ 1R bused on the infringement of another's rights did so
withows discussing the issue. See S

AT

HRA 3. The defendamts’ textial argument is powerkul

and Vote.org's response weak. © Without an arguable cause of
action, Vote.org lacks staiulory standing and the defendans

appear poised for nierits success on 1lus basis too.

ik

Sccond. the defendants argue that Vow.org is unlikely o
provail on 1ts § 1971 claim because (1) no voter 1s deprived
of the opportunily to vote by virtue of the wer signare
requirement and (2) the wet stgnature requirernent is material

to determining whether an individual is qualified to vote.
Section 1971 provides;

No porson acting under color of faw
shadl . deny the right of any individunl
o vole i any clection hecause of
Af LYFOT Ov ornission ou any record
or paper related o am application,
registration. or othar act reguisite to
voling, il such evror or omission 3 nod
malerial in determining whether such
individual is qualificd under State Taw
to vote in such clection.

*6 The defendants contend that enforcememt of the wit
sipnaiure role does not result in anyone being deprived of
e right 10 vote because the Texas Election Code confers
a4 right to cure and allows other means of rcgisiraiion.";‘
Lader the wet sipnarare fule, an application subimitied via fix
and mailed without a wet sig_n sture 15 mecomplete and nuuist

be rgiected. Haw, Bloe, Upsie & FLU7 requires the coundy
FOpISEEAr 10 n(m{v any applicamt whose voter registration
application is rejected. explain the reason for the rejection.
and alfow the upplicant ton davs to cure the defecl, And an
applicant has many other means of registering, by mail or
\S‘é\’-\. ]
Vote.ory argues that the opportuniiv o cure is bcsidc the
point because o the applicant who desires to submit her

personal delivery, for instance. 1

application via fax docs nol eventually cormply with o wiet
signature requirctnent, then the voter will not be registered
and, conscquently, will not be able w0 vore. But under
Vote.ovg's theory an individual's faiture o comply with any
registration requirernent would deprive that person of the
right 1o vote. That proves too much. Voiers that submit their
applications via fax and mistakenly mail a copy without 4
wel signature are piven a second hite at the apple. Indeed.
Hie county registyar 15 regrdred 1o notify the applicant in short
order and allow ten days o cure. What is more, no applicant
miust coniply with the wet signature requirement  there are
pleaty of alterative means 3o reedster. Thus, 1 s hard 1o

conceive how the wel signature rule deprives ayone of the
right to vole.
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Nextothe defendants arcue that the wet sipnature requircmcent

is material in determining whether an individual s qualificed
to vote. To be qualified o vole in Texas, an individual imist

HIHong oihuihm% be g registered voter.” Tos, Bl O

s And o register o vole 1n Texas an mdmthmi

must -mhmn a written and signed “application 1o the reglistrar
of the county in which the [individual} resides ... by personal
defivery, by muail, or by jfax| in dLLOTddHL{. with =

and :'j;i-;-‘;.:_” Foso Bl dlsdn g

the applimm original, Le. wet, sipnatare.
HCIR E AT

d;sp]a_vs Ihc Staid's voting requircments pnmediaely above

. ‘Texus's approved voler registration dpplimllon

the signature box and also that giving false wiforination to
Procire @ voler registration is erirmingl perjury, Requiring a
wel slonaiure on o voler ropisiration application submitied
via fax, the defendants emplasize, therefore ensures it an
applicant bas read, understood. and atiested that he mects the
qualifications for voering. Thus, the defendas conclude. not
only is the wet signature requirernent material o the sense
that 1t is onc of the wovs an individual becomes qualificd o
vote bt it s also material 0 the sense that i deters fraud. as

| explain in the next section.

Votcorp contests the waor signature rule's mameriality by
pointing out that several clection adrinisirators admitted
i depositions that the rule serves no purposc related to
deterinining an applicant’s gualificaiions 10 voic. Indecd,
Vote.ory  sISses,  county  Tegistrars

GCCOPE Yy voler

regdstration  application  with o wet  signature  withowt
comparinge of otherwise inspecting the signature other than 1o
ensure the signamre is prcsun Vole.org do;: not, hmm.\ €,
contest the muateriality of 7§ ; G2

eencral requirement that an apphcrmon RSt be i wriling

and signed by the applicant,”

I¢ seerns Lo us that Vote.org's position is logically inconsisient,
1971
text. Ik Texas, anindividud 15 qualilied to vote only U she 5

For otie, it is unclear how its argurent squares with §

registered and o regisier via fax shc st Lomp!\ W nh ihc wel

signature rule.

Thus, to be gualificd to vote ‘sh\. must mail her application
to the county registrar with a wet signature. Morcover, the

text of Fon 7 suRgest

that 1he general requirement that an application be “sipned by
the applicunt” is no more or less material under § 1971 than
the requirement that an application submitted by fax be “in
accordunce with™

Tl wet signature requureinent. In short, ihe

twa requirements Fall or stand together under § 1971 Voteorp
cantiot logically manuain that the one is valid and the other

not.

*7 Because the defenduns can show that Voteore's § 1971
claim is unlikely to succeed, they have also shown a strong
likelihood of success on this front,

IH,

Finally, e defondants comend shar Vorcore 1s unlikely

1o suceced on s constititional claim under the First and
Fourtcenth Amendmenis, “Where u state clection rule directly
resificts or otherwise burdens an individual's First |or

Fourteentb | Armendment rights, courts applv a baluncing fes

derived from two Supreome Courtl decisions,” L

3% In applying the

s framework, this count “must weigh the

characier and magnitude of the asserted fnjury™ 1o voling
rights under the First and Fourtcembh Amendments “against
the precise indereses put forward by the State as justificatons

for the burden imposed by its rule” BU-RE (quoting

cand i

g {E} Smu rules thut impose

1 severe burden”
to advance a state interest of compelling importance.” 7 A 3
REES S TR TS S DA R S Tt AR )

“rigper

ou voling rights "must be ‘namowly drawn

:

BEN fquoting Hosdod
By contrast, State rules ilat tnipose lesser burdens
and a Stae's

less exaciing revicw, “mportant regalatory

will usually be cunough w0 ustfy regsonable
L6 {quoting Ty

ARERRR

nicrests’

a

nondiscrinisniatory restrictions.”

The defendanis assert that the wet sipnature rule imposcs @
nost a e minimiv burden on the right to vote, Drawing an

anslogy 1o fax /.

gE . : : . the dcimdmh
posit that the wet signature requiremaent is pazt of the Texas

Legislature's expansion of the moeans for voter registration.

14 (concluding that “one swains o sce how |the
voling provision at issuci burdens voting at all™ because i is
“part of the Governor's expausion of opportunitics 1o case” a
ballot). And uny burden on the right to vore. the defendants

comtend. is mitgated by the svailability of numerous other
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ways 1o register. Furthermore, the defendants siress that the

wil signature reguiternent advances Texas's interests in (1)
puaranteeing that the applicant attests to niecting the State's
voting qualifications und (2) belping 1o dewer and deteet voter
fraud.

As it did before the disirict court, Voie.org contends thut the
defendants e in characieriving the wet signature rule as part

ol an expansion of votiag rights. £77047 7 is distinguishable.
Voic.org contends, because it addressed a challenge to voting
provisions adopted in quick succession, Here, by contrast,
Texas first oflered repistration via fax 1 2013 bt then
restricted access 1o that method of registration by adopling
the wet signature rule in 2021, As o the Staic’s inicrests,
Vote orp asserls that the defendants [l to offer o coherent
explunation that justifics the burden the wet signature rule
places on voiers. Texas's asserted nterest in guaramecing that
an applicant aitests to meeting the gualifications (o vole is
belicd by the fact that Texas allows residents (o use imaged
signatures in many other similarly imponant contexis. And
that Texas might compare 4 voler registrition form against
lager regisiration or ballots if their nuthenticity 1s in question
hardly shows why a wer signature 1s required. Critically, the

district court found that “{at no time s an original, wet

signature used o conduct & voter-fraud investigation.”

*¥ For at least two reasons the defondants are likely 1o
succeed on this bulancing test, First, the defendunts are almost
certaindy correct that the wet signature rude Mposces Al most a
OAIC $Eins Lo
-t b The
wel signature requircment does not burden the right o voic

very slizht burden on the right to voie. Indeed, ™

scehow ithurdens voting atall. ™ 207407 47

i toto, 1t only affects the small subset of vorer registration
applicants that clect 1o repister vin fax. And even for those
applicants, the burden is small Sccond. the State's asscried
interests are surchy adeguate o justify the slight burden
imposced by the wet signature rule. “Any corruption 11 voler
repistration affects a sune's parunount oblipation io cnsuec
the integrity of the votiug proccss 'm(i threatens the public's
right 1o democratic governinent.” frse . TR2

i -‘I‘\g wh e

. Physically signing o voter registration fonn and
thereby attesting, under penalty of perjury. thun one satisfics
the requirements 10 vote carries a solenin weight that merely
submitting an clectronic image of onc's siguature via web
application docs not, Thus, it is alinost unguestionable that
the wet signature requirainent helps deter voter regisiration
fruud. Morcover, actuad evidence of voler registration fraud
“has nover been sequired io justify a staic's prophylactic
measiues (o decrease occasions [or vole [Taud or to increase

the unitornuty and prediciability of clection adminisiration.”

HF da 1d

. Accordingly. the defendans have

shown a 1 keliliood of success on s 15sue.

B.

Having concluded that the defendants have shown a strong
likelihood of success on the merits, we
4

address the remalning

s Iactors: nanely. “whether the applicamt will Dbe

irreparably irjured wbsent g sty “whether issuange of the

say will substantiadly jure the other parties interested o the

g

procecding”; and “where the public mterest les ™

The defendants casily satisfy their burden to show tlent they
“Staie s
scelking 1o stay 4 preliminary njunciion, it's vencrally chough

will be irreparablv injured absent & stay, When g
to sav” that ™ “|any tme a State 15 enjoined by g court from
cHfectuating statutes enacted by npu.‘»mtam ¢s of it pwplc
it sutfers a form of mcpamblc Injaury.” ™ W

Y
F

RPN BT

P {QuOtiTY b

B

Ny

T I
R TL T SRR N

. Vole.org's COTUMTY argumens are

anavailing.

The remaining two factors also weiph in the defendants’ favor
[ssuing @ stay pending appeal will not substamially injuree
cithicr Vote.ory or other interesied pantics (i.c. volers in the
four countics where the district court's injunction applies)
because Volcore canno repister to vole and individuals
secking to vegister 0 vole can simply comply with the
wet sipaature requirainent or clse register i another way.
Morcover, a stay simply maimains the status quo sipee at
least 2018, when the Texas Secrctary of State carified that
wol signatures are reguired for voler regisiration applications
subiitred vig fax, Finullv, where “the State is the appealing
s imerest d[id wrm merge with the

party,” s it is here, ©

public.” Pl s Alda 870G FES

{per curiarn), A ternporary stay willl at g minimum, rminimive
confusion among volers and county registrars by making

voter repistration law uniform ihroughout the state 10 the

crucial months leading up to the voter registration deadline.
Tha result s plainly within the public's

INCESE.
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The defendaus’ cmergeney motion for stay pending appeal is

Ab Cliations

therefore GRANTTD,

- Fath -—-- 26022 WL 2389566

Footnotes

Several groups sued the Secretary of State, arguing that requiring a wet signature on a voter registration
appiicanon violates the Constituticn and § 1971 of the Civil Righis Act. Tay Daooraiin | _ SHe
FoSgrpe BTG EYS OB G 2021 Y per curiamy). This court dismissed that ansutt conciudmg that the Secretary
of State is an improper defendant under Ex parte Young.

il

Organizations can satisfy the standing requirement under two theories, "appropriately called 'associational
standing’ and ‘organizational standing .’ 7 {2443 Choassion e Tewds 887 F S0 OGS BED (S Oy i
Organizational standing requires the organization to establish its own standing prem|sed on a cognizable
Article |IF imury to the organization itself. i By contrast, associationat standing “is derntvative of the standing

of the jorganization's] members, requiring that they have standing and that the interests the [organization]
seeks to protect be germane to its purpose.” /7 Here, Vote.org asserts only the former theory. (Because
it is @ non-menmbership organization, Vote org cannot contend that it has associational standing.) We are
dubious whether Vole org can ehow an ijury sufficient to claim organizat:ona! standing in light of, e.g.,

_ Sir, 3O20% Doy o S0 F 3 at BR834 We are aiso
dubious that s claims salisfy the traceability and redressability prongs of organizational standing, but we
leave these issues o the meriis panel.

S o
Frasc Loty v Tromms, 558

Ty

_ 2o
RGN UFGaonn Y

See, e g, Asui ol A PR

SoAdect Beb SUV R RIRT AR5 Q. 2 3’.";(conciudmg
that association "was entitled fo cia|m associational slanding on behaif of its members ..}, Ay
i {holding that orgamzations aiieged

Cy fHugia, 474

e - 0
holel Bar

TR DERT : it (same), rev'd on other groundsa

.:f,;v e Ta T Rt
PR, ;.-.-.’% VY

VWhatis more, this court's precedents may preciude § 1433 actions premised on injuries to third parties. &Shaw
wodRarvinoe SdS F D BB B3 nd
rights statutes for deprivation of ancther's constitutionat rights” and that "[s ]uch suits are impermissibie_"),
rev'd on other grounds, 436 GR & U 1R BO L Fd 5d 554 (1GVEY, but see Church of Seienioingy

yoEhasgies, BARF 20 1T 1581 {atlowing organization to pursue -{:; ’:53""*" claint based on

149 (noting that this 1s "not an sttempt to sue under the civil

injuries to arganization's members without substantive discussion).

The defendants additionally assert that § 1971 does not create an implied cause of action or 3 private right
enforceable ina § - suit. Courts are divided on this point. Compare Ahgion v ' A G
{conchuding that § 1971 does secure a private right enforceable under § <.; ms) and\ LY
§4 R Oy 2 (same), with Moiay v Thomeson, 220 P 3d TEZ, THE Bin Of, 2000
(hoidmg otherwise). Of course, even § § 1971 provides an enforceable pnvate right {o individuals thal does
not mean Vote, org may invoke that right. See
Lobgd S 300 (8000 (noting that part of the inquiry to determine if 3 statute grams 3 right enforceable under
14553 1s "whether or not a statute ‘confers] rights aon a particular class Ofpersons ' (emphasis added, quoting

fra Clob 451 ULS,) BET. B304 100 8 0 IS ITTY, 6B L P g 3 (1951)). Because we
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need not resolve this issue to grant the defendants' motion for a stay pending appeal, we leave it for the
merils panel to consider in the first instance.

A plausible argument can be made that § 1971 is tied to only voter reqistration specifically and not to alt acts
that constitute casiing a ballot. For example, if a voler goes “io the polling place on the wrong day or after the
polls have closed,” is that voter dented the right to vole under § 19717 Rifter v. Migliori, — U85 ——— 142
S.CH 1824, 1824, — L.Ed.2d —— {(2022) (Alito, J., dissenting from denial of application for stay}. It cannot
be that any requirement that may prohibit an individual from voting if the individual falls to comply denies the
night of that individual to vote under § 1871 Otherwise, virtually every rule governing how citizens vole would
is suspect. "Even the most permissive voling rules must contain some requirements, and the failure to follow
those rutes constitutes the forfeiture of the right to vote, not the dental of that right.” /4.




