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I. — Introduction

The Court of Appeals here held that any law potentially burdening the right to vote
— no matter how slight or incidental -~ must be reviewed under the highest level of judicial
scrutiny. This fundamentally mistaken holding distorts the history of Kansas’ founding,
misreads this Court’s precedents, ignores the text of the Kansas Constitution, disregards
the near universal contrary case law from both the federal judiciary and every other state,
and largely disrcgards the powerful interests ol the legislature in adopting safeguards to
ensure that elections are free of fraud, cfficient, and inspire public conlidence. The Court
ol Appeals rejected all notions of balancing and legislative deference, which are hallmarks
of clection law jurisprudence. Instead, the court effectively insisted that every constitu-
tional protection in the Bill of Rights must be stripped of its unique functions and nuance,
and treated monolithically. But the governing review standard has never been onc-size-
fits-all. Such a simplistic methodology would twist the meaning of many constitutional
provisions and needlessly tic the State’s hands.

The Bill of Rights cannot be blithely reduced to a group of fungible widgcets in terms
of judicial review. Just because a challenged law might touch on a right ranked as funda-
mental at the highest level of generality does not mean the State must run the strict scrutiny
eauntlel in order to legislate in that arena. Nowhere is that morc truc than in the regulation
of elections, wherce the Kansas Constitution and more than 140 years of this Court’s prece-
dent have time and again affirmed the broad flexibility enjoyed by the legislature and the
deference owed to that coordinate branch by the judiciary, This suit, which involves a

signature verification requirement {(“SVR”) in K.S.A. 25-1124(h) and ballot collection



restrictions ("BCR™Y in KL.S AL 25-2437(¢), 1s a case n point. Unless reversed, the decision
below jeopardizes the survival of nearly all statutes and regulations governing the mechan-
ics of the election process. These laws are designed to safcguard the sceurity of the ballot,
deter fraud, facilitate efficient election administration, and enhance the public’s confidence
in elections. Their invalidation would indelibly harm the body politic.

The Court of Appeals grounded its transformative ruling in little more than a “see”
citation, invoking Hodes & Naswuer, MDs v. Schmidt, 309 Kan. 610, 440 P.3d 461 (2019).
HHodes cannot withstand such weight. That casc’s focus was on individual autonomy and
the mnalienable right to make decisions about parenting and procreation. Those rights are
so fundamental, this Court concluded, that they compel strict scrutiny into intrusions to the
same. But in contrast to matters involving bodily integrity or intimate relationships, elec-
tions arc and must be, by their very nature, government regulated. ‘Lhe history of, and
judicial considerations inherent to, the regulation of voting and elections, therefore, are in
no way parallel to Hodes. The tracks diverge dramatically.

Asg Detendants detailed in their Appellees’ Briel, Petition lor Review, Response Lo
Plaintiffs” Motion for Injunction, and now here, there 1s nothing unconstitutional about the
SVR and BCR against which Plaintiffs wage facial attacks. Thesc statutes arce reasonable
prophylactic measures that do not unduly burden the right to vole and simply ensure the
fairness and etficiency of our efections. By recaching so far beyond its warrant, however,
the Court of Appeals not only misapplied the Kansas Constitation, but it likely also con-

travenced the U.S. Constitution’s Election Clause, U.S. Const., art. I, § 4, arrogating to itsell



powers that arc vested in the legislature. See Moore v. Harper, 143 S. Ct. 2065, 2088-90
(2023), id at 2090-91 (Kavanaugh, J., concurring).
iI. - Argunment

A, — The Court of Appeals erred in applying a strict scrutiny standard of review fo
Plaintiffs’ constitutional challenges to the SVR and BCR staiules.

Rejecting the deferential balancing standard employed by hoth the federal judiciary,
see Andersonv. Celebrezze, 460 1.8, 780 (1982); Burdick v. Takushi, 504 1.8, 428 (1992),
and virtually cvery state appcellate court, see Pet. for Review at 5, n.3, the Court of Appeals
held that any law potentially impacting the right to vole - - including time/place/manner
regulations — must be evaluated through the prism of strict seruliny, no matter how minimal
the burden. Op. at 24-28, 33 (right to vote claims), 39 (cqual protection claims), 44 (free
speech claims). The Court of Appeals reasoned that Hodes dictates this result because
voting is a fundamental right. Respectfully, Hodes does no such thing.

Departing trom federal law, this Court invoked strict serutiny in Hodes alter probing
the meaning of “inalienable natural rights™ in Section 1 of the Rill of Rights. Following a
decep dive into the history of the State’s founding, the Court concluded that the “natural
rights” encompassed i1 Section 1 include the “ability to control one’s body, to assert bodily
inteerity, and to exercise scif-determination.” Hodes, 309 Kan. at 492, The Court then
held that personal autonomy (including the right to undergo an abortion) is a [undamental
right for which any infringement must survive strict judicial scrutiny, /4. at 493,

Rather than undertake a careful examination of the Kansas constitutional provisions

governing voting and clections, the history animating those mandates, the carly legistation



regulating this area, or this Court’s jurisprudence construing the sume, the Court ol Appeals
simply cited Hodes reflexively and held that the challenged statutes here must endure the
highest level of scrutiny., But this Court has interpreted //odes in a much more textured
and laycred fashion. See State v. Carr, 314 Kan. 615, 629-45, 502 P.3d 546 (2022) (ana-
lyzing constitutionality of dcath penalty under Scction | of Kansas Constitution’s Bill of
Rights and holding that, while Section 1 recognizes a right to life, that right is not absoluie
and is subject to forfeiture through criminal conduct); Matter of A.B., 313 Kan. 135, 144,
484 P.3d 226 (2021) {rejecting minor’s argument that Section 1, as interpreted by Hodes,
cndowed her with a constitutional right to engage in sexual intercourse with her age mates).
In both of those cases, if'the Court had insisted on defining the right at issue at the highest
level of generality, the casces likely would have come out differently.

Morcover, as explained in Defendants’ Reply Brief in Support of their Petition for
Review (at pages 4-5), this Court has regularly examined claims rooted in purportedly fun-
damental rights without invoking strict scrutiny. So-called “fundamental™ rights generally
encompass the Bill of Rights as well as certain “substantive due process” inferests. See
Washington v. Glucksberg, 521 118,702, 7720-21 (1997), It any and all alleged intrusions
into such rights, defined at the highest level, were subjected to strict judicial scrutiny, the

government could hardly operate.’ Indecd, the mere “existence of |a] fundamental right,

'In their Motion for Injunction (at 11-13), Plaintiffs citc a scrics of cascs in which
this Court discussed (although did not necessarily apply) strict scrutiny in the context ol
claims involving [undamental rights. See State ex rel Schmeider v. Liggett, 223 Kan. 610,
576 P.2d 221 (1978); Jurado v. Popejoy Constr. Co., 253 Kan. 116, 853 P.2d 669 (1993);
Bd. of Educ. v. Kan. State. Bd. of Educ., 266 Kan. 75, 966 P.2d 68 (1998); State v. Voyles,
284 Kan, 239, 160 P.3d 794 (2007); State v. Ryce, 303 Kan. 899, 368 P.3d 342 (2016). But
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and its potential implication |in the case|, is not enough to trigger strict scrutiny. A direct
and substantial interference 1s required.” St. Joan Antida High Sch., Inc. v. Milwaukee Pub.
Sch. Dist., 919 I.3d 1003, 1008 (7th Cir. 2019).

When it comes to the regulation of voting and clection administration, our Sfate’s
Constitution and history demand much greater deference to the legislature (and, where ap-
propriate, the 'xecutive Branch) than the Court of Appeals saw fit to rccognize. See State
v. Athano, 313 Kan. 638, 645, 487 .3d 750 (2021) (*When the words themselves do not
make the drafters’ intent clear, courts look to the historical record, remembering [that] the
polestar is the intention of the makers and adopters.”) (cleaned up). It is not, and never has
been, the role of the judiciary to micromanage this process.

The Kansas Constitution endows the legislature with exclusive responsibility for
determining how elections shall be conducted. Kan, Const., art. 4, § 1 (“All elections by
the people shall be by ballot or voting device, or both, as the legislature shall by law pro-
vide.”). The Constitution also explicitly directs the legislature to adopt measures designed
Lo ensure that only eligible voters can exercise the franchise. Kan. Const., art. 5, § 4 (*The
legislature shall provide by law for proper proofs of the right of suffrage.”)., Considering
that these provisions were adopted in similar form at the same time during the Wyandotle

Convention in 1859, it blinks reality to argue that Scction 1 of the Bill of Rights narrowed

all of those cases interpreted either federal law or state law that this Court construes co-
extensively with federal law. Not one reflected a divergence between federal and state law,
as Plaintiffs urge the Court to do here. The only case remotcly touching on clections,
Moore v. Shanahan, 207 Kan. 1, 486 P.2d 506 (1971), merely addressed the one-subject
rule governing constitutional amendments, art. 14, § 1, and has no relevance to this lawsuit.

3



the powers conferred by Art. 4, § 1 or Art. 3, § 4. Indeed, our Constitution was adopted on
the heels of the Kansas-Nebraska Act of 1854, which precipitated the Bleeding Kansas cra
in which thousands of Missouri residents flooded the territory in an effort to influence the
“popular sovereignty” elections and extend slavery rights to this region. Territorial elec-
tions on the Lecompton Constitution and the so-called Bogus Legislature were riddled with
fraud. See Nicole litcheson, Bleeding Kansas: Contested Liberty in the Civil War Ira, at
156-64; Lemons v. Noller, 144 Kan. 813, 819, 63 P.2d 177 (1936). There is no denying
that concerns about voter fraud were at the forefront of the framers’ minds.

The Court of Appeals gives a passing nod to this history by acknowledging - in an
extraordinary understatement — that “[¢]lections at the time of the Wyandotte Constitu-
tional Convention were “held under difficulty and cach side accused the other of procuring,
voles from persons not entitled.”” Op. at 30 (quoting Lemons, 144 Kan. at 819). But the
court then suggests that, because the Constitution was later amended to extend voting rights
to previously disenfranchised groups, the legislature is somehow entitled to less deference
in regulating in this sphere. That is a non-sequitur. That the legislature (in tandem with
the electorate) reversed certain historical inequitics in no way indicates that that body was
stripped of its broad authority and latitude to regulate election administration.

Moreover, the Courl ol Appeals mischaracterized the legal issue by describing 1t at
the highest level ot generality. No one disputes that the right to vote, in the abstract, is
fundamental or that legally cast votes must be counted. But there is no fundamental right
(let nlone a natural right) to vole by mail or have a third-party collect and return a completed

ballot. Indeed, it is the province of the legislature to determine what constitutes a legally



cast vole. Were it otherwise, both Art. 4, § 1 and Art. 5, § 4 would be dead letters. Notably,
it was not until 1936 that this Court formally recognized that the Kansas Constitution even
permilted ahsentee voting for individuals outside a handful of discrete categories. lemons,
144 Kan. at 819-20, 832. It took five more decades [or the Court to uphold the constitu-
tionality of voting by mail. See Sawyer v. Chapman, 240 Kan. 409, 729 I>.2d 1220 (1986).

Art, 5, § 1 does reference absenlee voling, But 1l does so simply in the context of
underscoring that citizens may vote absentee if they have cither moved out of Kansas just
before a Presidential clection or moved out of their voting arca (et still reside in Kansas)
prior to any election. this language was adopted in an amendment approved by the elec-
forate on April 6, 1971, and was designed to implement a new requirement of the Voting
Rights Act of 1970, Pub. I.. No. 91-283, § 202 (codified at 52 U.S.C, § 10502(d)), which
limited durational residency requirements and mandated that “cach State shall provide by
law [or the casting of absentee ballots for President and Vice President . . . by all duly
qualified residents of such State who may be absent {rom their election district or unil in
such Stale on the day such election is held and who have applicd theretor not later than
seven days immediately prior to such election.™ See Kan. Legislature, 1971 Report of
Special Comm. on Party Convention Nominations and Election Law Changes, at 178-79
(Dec. 1971) (*The commillee concludes that changes are necessary in order to implement

the recent amendment to [Art. 5, § 1] lowering the age of a qualified voter to 18 and making

2 A history of why Congress adopted these provisions is set forth in 7ex. Democratic
Party v. Abbote, 978 F.3d 168, 186-88 (5th Cir, 2020).
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other changes regarding the right to vote of those who have recently moved, in part neces-
sitated by the federal voting rights act amendments of 1970.”). Nothing in the amendment
of Arl. 5, § 1 suggests that it was intended Lo restrict the legislature’s ability to regulate the
process and manncr for casting abscntee ballots (let alone advance ballots, which werc
introduced decades later, and [or which no absence from the State or district is cven
required in Kansas), See K.S. A, 25-1119(a); 1995 Kan. Sess. Laws ch. 192, § 17,
Furthermore, this Court’s jurisprudence has consistently reinforced the legislature’s
extensive authority to mandate that voters provide proof of their right Lo vole when request-
| ing a ballot, and the Court has consistently applicd a deferential standard to its review of
such statutes. See Lemons, 144 Kan. at 828-29 (invoking reasonableness standard and ob-
serving that “the fact that voters under some circumstances may be able to vote while others
cannot, does not make the statutes invalid”); id. at 826-27 (legislature has broad reserved
powers over the manner of holding clections, which include requiring individuals guaran-
teed the right to vole to exceute an affidavit ascribing to their cligibility before exercising
that right); Sawver, 240 Kan. at 413 (explaining that how one’s right to vote in “secrecy is
preserved is a matter for legislative determination,” including the requirement that voters
must sign their ballot before returning it to the county election office). The Court has also
“conceded that voting by mail increases the potential for compromise of secrecy and op-
portunity [or fraud,” id. at 414, and held that striking the right balance and developing
procedurcs for addressing the same are matters properly left to the legislature, fd. at 415,
The Court of Appeals sought to draw a contraslt between voling regulations and

restrictions, Op. at 28 (citing State ex rel. Brewster v. Doane, 98 Kan. 435, 440, 158 P. 38



(1916), but this amorphous distinction docs not support any of 1ts conclusions. The Court

in Doane was simply highlighting the difference between laws that “regulate and preserve

the purity of elections” {(which are “usually upheld”) and laws that “restrict]| the constitu-

tional right to vote™ altogether . - e.g., by imposing racial, gender, or property requirements
which are “invariably void.” Id.

In fact, none of this Court’s election-related opinions validate the Court of Appeals’
holding. See, e.g., Lemons, 144 Kan. at 824 (describing constitutional provisions related
to voting and elections and noting that *“the constitutional convention left much to the dis-
cretion of the [Legislature™); State v. Burts, 31 Kan. 537, 555-56, 2 P. 618 (1884) (*If the
legislature has the right to require proof of a man’s qualification, it has a right to say when
such proof'shall be furnished, and before what tribunal, and unless this power is abused the
courts may not inlerfere.”); Taylor v. Bleakley, 35 Kan. 1, 15, 39 P. 1045 (1895) ("The
legislature, within the terms of the constitution, may adopt such reasonable regulations and
restrictions for the exercisce of'the clective franchise as may be deemed necessary to prevent
intimidation, bribery, and fraud. . ..”).

Where this Court has found improper “additional qualilications” being imposed on
volters, it has targeted owtright disenfranchisement. See, e.g., State ex rel. Smith v. Beggs,
126 Kan. 811, 814, 271 P, 400 (1928) (invalidating statute that required persons to declarce
party affiliation in order to vote in general election); Doane, 98 Kan. at 441 (striking down
statute that prohibited voters residing in certain munieipalitics within a county {rom voting
for county officers). Mandating that a voter’s signature on an advance bhallot maich a sig-

nature on file in the State’s voter database or that a non-disabled voter return his/her own



ballol to the county election office come nowhere near to crossing the line. Cf Burke v.
State Bd. of Canvassers, 152 Kan. 826, 107 P.2d 773, 778 (1940) {describing purpose of
affidavit that had to be submitted by voter in conjunction with absentee ballot under prior
statutory rcgime “1s to show he is the same person as the one who” submitted the ballot,
and not for the (improper) purpose of imposing additional qualifications).

Moreover, the federal judiciary’s rationale for a sliding scale that affords deference
to states in election administration is not, as the Court of Appeals suggested, merely
anchored 1n prineiples of comity. Op. at 27-28. Rathcr, it reflects a recognition that legis-
laturcs and clection officials must be provided great discretion in structuring elections and
adopting safeguards to ensure that they arc administered in an honest, fair, and orderly
manner, lest chaos reign and public confidence in the democratic process diminish. tvery
clection-related provision “inevitably affects — at least to some degree — the individual’s
right 1o vote.” Burdick, 504 U.S. 433, But to “subjcet every voling regulation fo strict
scrutiny and to require that the regulation be narrowly tailored to advance a compelling
state interest . . . would tie the hands of States seeking to assure that elections are operated
equitably and clficiently.” /& That is why virtually every state appellate court has adopted
a similar standard for reviewing clection-related challenges under their own constitutions.

B.—-The SVR in K.S.A. 25-1124(h) does not unlawfully impair the right to vote.

The Court of Appeals’ analysis as to how the SVR in K.S AL 25-1124(h) can impair
the right to vote largely ignored the statutory and regulatory framework in Kansas that
governs the SVR process. When properly evaluated in the context of that comprehensive
structure, Plaintiffs” SVR-related claims fail as a matter of Taw.

10



The Court of Appeals {irst embraced Plaintifts’ allepation that *“whether an clection
official pereeives a votor’s signature as a mismatceh 1s not in the voter’s control” and that
“lay election officials will erroneously determine voters’ signatures are mismatched.” Op.
at 30. 'This reasoning, which disregards the elaborate mechanisms erecied to avoid errone-
ous mismatches and afford voters substantial “cure” opportunities, see, e.g, K.S.A. 25-
1124(b}; K.A.R. 7-36-9, amounts to an argument that “people might be harmed because
clection ofticials will not follow the law.” But the law affords a strong presumption of
regularity to all government functions, /.8, Postal Serv. v. Gregory, 534 U.8. 1, 10 (2001);
¢f. Sheldon v. Bd. of Educ., 134 Kan. 135, 4 P.2d 430, 434 (1931). “|lin the abscnce of
clear evidence to the contrary, courts presume that [public officials] have properly dis-
charged thew official duties.” United States v. Chem. Found., 272 U.S. 1, 14-15 (1926).
Alleging that the SVR process is constitutionally suspect because county election ofticials,
in Plaintilfs’ speculation, might not follow the law (e.g., by failing to contact voters {o
provide them a chance to correct a signaturc-related deficiency) is a wholly deficient basis
upon which to predicate this causce of action, particularly given that Plaintiffs have mounted
a facial attack on the statute. See Shelby Advocates for Valid Ilections v, flargett, 947 F.3d
977,981 (6th Cir. 2020) ([ear that individual mistakes will recur does not credle a cogniza-
ble imminent risk of harm) {citing O Shea v. Liitleton. 414 U.S. 488, 495-98 (1974), and
City of Los Angeles v, Lyons, 461 U.S. 95, 105-06 (1983)).

The Court of Appeals further criticized the SVR because “|tlhe statute alone doces
not require training of clection officials, contains no standard for determining what consti-
tutes a signature match, and does not provide a standard for the opportunity to cure an etror
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made when matching signatures.” Op. at 30. This holding, which is essentially the inverse
ol the “major questions” doctrine, requires far too much of the legislature in terms of spee-
ificity. See S. Breyer, Judicial Review of Questions of Law and Policy, 38 Admin. L. Rev,
363, 370 (1986) (FCongress is more likely to have [ocused upon, and answered, major
questions, while leaving interstitial matters [for agencics] to answer themselves in the
course of a statute’s daily administration.”).

Since 2019, the legislature has statutorily mandated that county clection officials
contact any voter who submits an advance ballot with a signature mismatch and allow such
voter an opportunity to correct the deliciency at any time before the final county canvas.
K.S.A.25-1124(b). Mcanwhilc, the Sceretary adopted a comprehensive regulation in May
2022 that fleshes out the standards and procedures for asscssing whether a signaturc is a
match, requires special training for clection ofticials performing this function. spells out
how and when voters submitting an apparent mismatched signature musl be contacted Lo
alert them to a discrepancy, and clarifies and expands voters’ right to curc the mismatch,
See KLAR. 7-36-9. In other words, the regulation [ills in each of the purported statutory
“oaps” that the Court of Appeals identificd, The regulation has the force and effect of law,
K.S.A. 77-425, it is presumed to be valid, Pemco, Inc. v. Kan. Dep’t of Rev., 258 Kan. 717,
720, 907 P.2d 863 (1993), and il must be upheld as long as it is appropriate, recasonable,
consistent with the governing statute, and within the Secrctary’s authority. fn re City of
Wichita, 277 Kan. 487, 495, 86 P.3d 513 (2004).

In addition to pretending KLA R, 7-36-9 did not exist, the Court of Appeals failed to
consider the tmpact of a host of other election administration statutes on Plaintiffs’ claim

12



that the SVR unconstitutionally impedes the right to vote. The problem with this omission
iy that, like many provisions in Chapter 25 of the Kansas Statutes {the Election Code), the
scope of the SVR framework is in no way limited to K.S A, 25-1124(h)’s statutory text.
Indeed, for decades, the legislature has specifically directed the Secretary to train county
clection officials in all matters relating to their duties i conducting official elections, and
dictated that the “Torm and content of the instruction shall be determined by the sceretary
of state.” K.S.A.25-124. 'The legislature has also empowered the Secretary (o adopt “rules
and regulations relating to advance voting ballots and the voting thercof.” K.S AL 25-1131.
The Secretary invoked that authority in promulgating K.A.R, 7-36-9. it would make little
sense for the legislature to set forth a detailed scheme of minutiac in implementing K.S.A.
25-1124(h) when it already had delegated such responsibility to the Scerctary, whose office
1s particularty well-suited to this task given its exlensive expertise on the topic.

Plaintifls suggest in their Amended Petition that signature verification is inherently
unreliable, making it incvitable that laypersons will make mistakes. (R. [, 265-66). But
signaturcs have historically been required 1o help prove one’s identity or authority in a wide
array of daily aclivities, including check-writing, credit card usage, applications for loans
and government benefits, and fircarm licenses.

In any event, Plaintiffs” aitack on the SVR relies on the construction ol a straw man.
In defining a signature “match™ for purposcs of K.S.A. 25-1124(h), K.AR. 7-36-9(a)}(4)
requires only that a signaturc be “generally uniform and consistent™ with the voter’s signa-
ture in the State’s voter registration database. An “Inconsistent” signature is one that “dif-
fers in multiple, significant, or obvious respects from the voter’s signature™ on file. /d at
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7-36-9(a)(2). In othcr words, the kind of absolute precision / courtroom admissibility that
Plaintiffs claim is required (and that they aver necessitates years of experience and can only
be performed by a forensic specialist, if anvone) is simply not mandated under Kansas law.

As for Plaintiffs’ allegation that certain categories of individuals may be impaired
in their right to vote because their signature may have changed (or will be difficult (o match
with onc on file in the county clection office) duce to age, disability, poor hcalth, psycho-
logical status, or limited English proficiency, (R. 11, 263), the Court of Appeals and Plain-
tifts fail to recognize that the law already provides procedurcs to avoid any potential burden
flowing from such issues. First, K.S.A. 25-1124(h) dictates that signature verification is
not required if a voter has a disability that prevents him/her from signing the advance ballot
envelope or signing it consistent with his/her registration form on file. While Plaintiffs
complain that election officials might not initially be aware of a voter’s disability, (R. 11,
267-68), the now-mandatory cure procedures are designed to bring those facts to light.
Sccond, any voter concerned that he/she may be unable to sign the advance ballot envelope
consistent with a signaturc on filc due to an illness, disability, or limited Fnglish profi-
ciency, is free to have a third-party sign on his’'her behalf, K.S.A.25-1121(c); 25-1124(¢),
(¢). The third-party merely needs to sign below the attestation statement that is included
on every advance bhallot envelope. /d

Plaintiffs’ theory also collapses when KLA R, 7-36-9(b)(1) 18 taken into account, as

it must be. In order to receive an advance ballot, one must first apply for it. K.S A, 25-
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1122 Those applications, which include their own signature matching requirement, see
K.S.A 25-1122(e)(1) (a provision that is unchallenged here), arc scanned into the statewide
voter registration databasce and maintained permanently, as required by K.S. AL 25-1122(1).
Becausc advance ballot applications cannot be submitted until approximately ninety days
before an clection, K.S.A. 25-1122(1), county clection officials will ahways have a very
contemporancous rccord of what the voter’s most recent signature fooks like. And election
ofticials must vse that application as one of the exemplars in determining il a voter’s
signature on the advance ballot envelope is a match, K.AR, 7-36-9(b)(1). So the fact that
a voter’s signature may have changed since the time of initial registration or due to other
cvents over the vears is beside the point.

Finally, the Court ol Appeals misunderstood the signiticance of Crawford v. Marion
Cnly. Idection Bd., 553 U.S. 181 (2008), in criticizing the district court’s reliance on that
opinton. The Court ol Appeals emphasized that Crawford had affirmed a grant of summary
Judgment after discovery. Op. at 31. BBut one of the most critical holdings in Crawford is
that burdens of the sort “arising from life’s vagaries” — ¢.g., a voter’s appearance having
changed {rom the photo on his identification card, or a voter having to travel across town
to the DMV to get a driver’s license - “arc neither so serious nor so frequent as to raise any
guestion about the constitutionality™ about the law. Crawford, 553 U.S. at 197-99. That

legal conclusion [ully applics 1o the SVR here. See Richardson v. Tex. Sec’y of State, 978

* There 1s an cxception for voters who have previously applied under K.S.A. 25-
1122(h) and 25-1122d(c) to be placed on “permanent advance voting status™ duc to a per-
manent disability or illness. For those voters, the county election office would obviously
be aware of their disabled status,
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[.3d 220, 236-37 (5th Cir. 2020) (the fact that some voters might have difficulty signing
their names or duplicating their signatures on a mail-in ballot docs not amount to a violation
ol the constitutional right to vote).*

Importantly, while signature mismatch curc opportunitics afforded to Kansas voters
are extraordinarily rabust, nothing in the state or federal constitution compels a “‘no-risk’
of uncorrectable rejection . . . standard for verilving ballots.” Id at 238. Nor must a State
“afford every voter infallible ways to vote.” Jd. The 1.8, Supreme Court, in fact, has
described signature verification as less burdensome than a photo 11 requirement, which
itself was deemed valid. Crawford, 553 1S, at 197; Richardson, 978 I'.3d at 237 (samc).

The bottom line 1s that an SVR is the only reasonable way to ensure the security of
an advance hallot. Since individuals who vote via advance ballot necessarily do not appear
in person, there is no other reasonable mechanism for verifying that the voter to whom the

advance ballot was sent is the person casting that ballot.® While the Court of Appeals held

* The LS. Supreme Court has underscored that the proper judicial inquiry in cascs
attacking election integrity provisions is #of on the burden to a handful of individual voters
who might be adversely affected by the statute, but is instead targeted at the electorate “as
awhole.” Brunovich v, DNC, 141 S, Cf. 2321, 2339 (2021). 'Lhe Court of Appeals never-
theless said that it would scrutinize the law based on ifs impact on “specific categories ol
volers.,” Op.al 31, But the case it cited for this proposition, Fish v. Schwab, 957 F.3d 1105
(10th Cir.), cert. denied, 141 S. CtL. 965 (2020)), involved a statute — documentary proof of
citizenship — that offered no cure opportunity afier Election Day and allegedly led to the
disenfranchisement of approximately 30,000 voters. fd. at 1130. By contrast, as noted in
Defendants’ Response to Plaintiffs’ Motion for Injunction (at page 6), a mere /05 Kansas
voters (out of 1,013,728 total votes, and 135,832 mail votes) had their ballots rejected due
to a signature mismatch in the 2022 General Election. And it is unlikely that more than a
handful (if any) were improperly rejected.

3 One can conceive of other options {c.g., thumbprint, DNA sample, ctc.), but nonc
arc reasonable in terms of their cost or administrability. This is particularly true since such
data is not currently contained in the State’s voter registration database for any voters.
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that Plaintiffs’ facial challenge to the law necessitated a fact-driven test, Op. at 30 —an odd
conclusion given the nature of facial attacks, the standard governing such claims, and the
infinitesimally small number of pcoplec whose ballots were rejected due to signature
mismatch in Kansas after this law took effect: - the reasonableness ol the SVR is ultimately
a legal determination. Considering the [ull statutory and regulatory structure of Kansas’
SVR process described above, with all its safeguards and flexibility for voters, there is no
legitimate basis for concluding that the SVR poses a severe impairment on the right to vote.
No deposition, discovery, or motion for summary judgment can change that fact.

A facial attack on the SVR can succeed only if the SVR lacks a “plainly legitimatc
sweep,” Wash, State Grange v. Wash. State Republican Party, 552 U.S. 442, 449 (2008),
or that a “substantial number” of its applications arc unconstitutional, “judged in relation
to [its] plainly legitimate sweep.” New York v. Ferber, 458 U.S. 747, 770-71 (1982). The
challenge will thus fail “where at least some constitutional applications exist.” Wash. State
Grange, 552 1J.S. at 457 (citation omitted). 'The idea that an SVR must be invalidated on
its facc becausce, according to Plaintiffs” supposition, some election officials might not fol-
low the law, reflects a {undamentul misunderstanding of the nature of such a claim, In
short, the district court was correet to dismiss this causc of action and the Court of Appeals’
ruling to the contrary should be reversed.

C. — The Court of Appeals erred by holding that Plaintiffs stated a valid equal
protection claim against the SVR.

The Court of Appeals” handling of Plaintiffs’ equal protection cause of aclion was

similarly problematic. The court opined that, if it applicd the reasoning of Bush v. Gore,
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531 T1.S. 98 (2000), Plaintitfs “adequately stated an equal protection claim because the
signature matching statute contains no standards to determine what constitutes a signature
maftch, and requires no fraining - ensuring that what constitutes a signature match will vary
[rom county to counly and even from one election oflicial to another. Election officials
will usc varying mcthods to judge whether signatures are truly mismatched or merely
natural variations in signatures.” Op. al 41-42, This analysis misconstrues Buss and
ignores the unilorm standard laid out by the Scerelary in controlling regulations.

As athreshold matter, the Court of Appeals crred by suggesting that this claim must
undergo strict scrutiny, In Rivera v. Schwab, 315 Kan. 877, §94, 512 P.3d 168 {2022), this
Court held that equal protection claims sound in Section 2 of the Kansas Constitution’s B3ill
of Rights, and they are co-extensive with the guarantees under the federal constitution. At
worst, therefore, such claims are evaluated under Anderson-Burdick balancing. See Fish,
057 T'.3d at 1122-23 & n.3. Arguably, Plaintitts must show intentional discrimination by
the State 1n order to prevail. See Washington v. Davis, 426 U.S. 229, 239 (1976). Either
way, Plaintiffs’ cause of action fails as a matter of law.

In Bush, the U.S. Supreme Court confronted an equal protection claim challenging
the Florida Supreme Court’s decision to order manual recounts in cerfain counties - but
not others — and then directed that the recounts be undertaken with no guidance or standard
other than that the counties seck to discern the “intent of the voter.,” 531 U.S, at 102, 105,
The U.S. Supreme Court held that, while focusing on a voter’s infent was “unobjectionable
as an abstracl proposition and a starling principle,” there must be some sort of “unilorm
rules to determine intent™ in order to ensure cqual application. /d. at 106. The Court noted
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that cach of the Florida countics were using different standards to identify a legal vole and
pulling together ad hoc teams of judges with no training in handling or interpreting ballots.
/d at 107. 109. The Court emphasized that “local entitics, in the exercise of their expertise,
may develop different systems for implementing clections.” /d. The problem was that a
statc court with the power to assure uniformity had ordered a recount with no “assurance
that the rudimentary requirements of cqual treatment and fundamental fairness”™ would be
satislicd. fd. The Court then added that its “consideration is limited to the present circum-
stances, for the problem of equal protection in election processes generally presents many
complexities.” Jd

The Court of Appeals below, despite acknowledging the existence of a regulation
that addresses the SVR’s supposed equal protection shortcomings, held that it would be
“unfair™ to “interpret and apply this regulation from a record that lacks any information
about [it].” Op. at 42.° Instead, after reiterating that a balancing test would be inappropri-
ate and that strict scrutiny must applied, id. at 39, 40-41, the court opted to remand the

matter for additional “evidence and arguments.” /d. at 42, But Plaintiffs raised a facial

6 As noted in the Pelition [or Review (at page 11, note 4), K.AR. 7-36-9 was first
adopted as a temporary regulation, effective May 26, 2022, It was published on Junce 2,
2022 in the Kansas Register, and the public was mvited to submit written comments and/or
atlend a public hearing on August 5, 2022, See 41 Kan, Reg. at 1059-61. No Plaintif filed
comments or attended the hearing. [n their Reply Brief, Plaintiffs suggested that the regu-
lation was not part of the record. But neither 4 statute nor a regulation is part of the record,
and it 1s hommbook law that courts must take into account any statutory or regulatory devel-
opments that arise while a case is pending on appeal, particularly on a prospective basis.
See Tonge v. Werholtz, 279 Kan. 481, 486-87, 109 P.3d 1140 (2005). Plaintiffs’ only sub-
stantive criticism of the regulation is that it is insufficiently detailed and allows lay humans
to conduct the signature matching, despite their purported inability to do so. This theory
would totally upend Kansas® county canvassing procedures. See K.S.A. 25-3002(b)(1).
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challenge to the SVR. There arc no nccessary findings of fact to resolve, particularly given
the nature of the regulation. Lhe issue presented is a legal question — 1.e., 1t 1s an “attack
on a statute itsell rather than a particular application,” City of Los Angeles v. Patel, 576
U.S. 409, 415 (2013); Ryce, 303 Kan. at 915 — and an appellate court cqually capable of
resolving it. See {frorsyth Cnaty. v. Nationalist Movement, 505 U.S. 123, 133 n.10 (1992)
(“Facial attacks on the discretion granted a decisionmaker are not dependent on the facts
surrounding any particular” deccision).

K AR, 7-36-9 provides a uniform, statewide standard to govern signature matching
on advance ballot envelopes in cach of the State’s 105 counties. The standards and training
arc identical across the State.” TTuman beings, of course, arc not automatons. But the Tact
that it 1s theoretically possible for two individuals, applying the same standard, to come 10
different conclusions about whether a particular signature is a match is not constitationally
significant, let alone fatal. See NI Qhio Coalition for the Homeless v. Husted, 837 F.3d
612, 619, 636 (6th Cir. 2016) (“Arguable differences in how clections boards apply uni-
form statewide standards to the innumerable permutations of ballot irregularitics, although
perhaps unfortunate, are to be expected, just as judges in sentencing-guidelines cases apply
uniform standards with arguably different results. In fact, that flexibility is part and parcel
ol the right of ‘local entitics, in the exercise of their expertise, [to] develop diflerent sys-

tems for implementing elections.”™) (quoting Bush, 331 LS. at 109); ¢f Butis, 31 Kan. 537

" Indeed, in April 2022, the Secrctary launched a Certified Election Training Pro-
pram that is required for all county election otficials and helps ensure uniformity across all
countics.  https:/www.sos.ks.gov/media-center/media~relcases/2022/04-11-22-sehwab-
administration-announces-new-certified-election-training-program.html,
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{rejccting cqual protection attack on state voter registration law that imposed difterent rules
[or municipalities of different sives).

Even if the Scercetary had not adopted KLAR. 7-36-9 and this Court’s analvsis was
restricted to the text of KL.S.AL 25-1124(h), Plaintiffs® cqual protection claim would still
fail. The SVR prohibits election oflicials from counting an advance ballot 1f the signature
on the advance ballot “does not match the signature on file in the county voler registration
records.” K.S.A. 25-1124(h). "The Ninth Circuit found a statule worded indistinguishably
from the provision at issuc here — requiring county election officials in Oregon to “compare
the sighaturc on the petition and the signature on the voter registration card to identily
whether the signature is genuine and must be counted™  to pass muster casily under Bust,
See Lemons v. Bradbury, 538 1°.3d 1098 (9th Cir. 2008). The court there held that a uniform
standard requiring that a signature match the signature on [ile with the county registration
office was sufficiently specific to avoid any cqual protection concerns, /d, at [ 105-06. The
court also deemed insignificant the fact that there might be isolated discrepancies. {d. at
1106. Nor was it relevant that certain countics had higher rejection rates than others. As
the court recognized, “signature gatherers in some counties do a betfer job than those in
other counties,” and “uniform sltandards can produce different results.” Zfd at 1107, The
Fifth and Sixth Circuits had little difficulty rejecting nearly identical claims under the same
rationale. See Richardson, 978 I'.3d at 235-38; Husted, 837 F.3d at 635-30.

All the law requires is that Kansas have “adequate stalewide standards for deter-
mining what is a legal vote.” Bush, $31 U.S. at 110 (emphasis added). "They need not be
perfect. Minor deviations in administration are permissible and likely inevitable. Kansas’
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SVR casily satisfics that standard, and Plaintitfs’® claim must fail.

D. - The Court of Appeals erred by holding that Plaintiffs stated a valid due process
claim against the SVR.

The Court of Appeals’ suggestion that the SVR denies Plaintitfs their due process
rights is likewise unsound. As Defendants explained in their Appellees’ Briet and Petition
for Review, not only has every federal appellate save one turned away this cause of action
due to the absence ol a liberty interest, but all of the outlier federal district court cases ciled
by the Court of Appeals involved signature matching procedurcs that afforded voters no,
or almost no, opportunity to correet mismatches. See Saucedo v. Gardner, 335 T, Supp.3d
202, 206 (D.NH. 2018) (voters given neither notice of rejection nor opportunity to cure);
Irederick v. Lawson, 481 F. Supp.3d 774, 782 (S.1). lnd. 2020) (same); League of Women
Voters v. Andino, 497 I'. Supp.3d 539, 66-67 (D.S.C. 2020) (same); Zessar v. Helander, No.
15-C-1917, 2006 WI, 642646, at *1, 6 (N.D. Ill. 2006) (same); Mariin v. Kemp, 341 F,
Supp.3d 1326, 1329-32 (N.I2, Ga. 2018) (voters with signature mismatch on absentee bal-
lot envelope must either apply for new ballot prior to Election Day or vole in person).® In
marked contrast, Kansas gives voters all the way up until the county canvas (i.c., as much
as 13 days after the election, K.S.A. 25-3104) to correct any deficiencies. Defendants are

unwarc of any othcr state that offers as much duc process.

8 The one contrary court of appeals case similarly requited any cure to oceur prior
to Llection Day. See Democratic Exec. Comm. of Fla. v. Lee, 915 I°.3d 1312, 1316 (11th
Cir. 2019). The Eleventh Circuit snbscquently eriticized that decision and suggested it had
no precedential value. Jacobson v, Fla, Sec’y of State, 974 1°'.3d 1236, 1256 (11th Cir,
2020).
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With regard to a liberty interest, the Court of Appeals rcasoned that because advance
voling has been a privilege afforded to Kansas voters for decades, it cannot be taken away
without due process. Op. at 36-37, Although there is no suggestion that the legislature is
considering rolling back this option, the court’s argument conflates the concept of property
rights with liberty interests. As the Fifth Circuit explained in rejecting an tdentical theory:

The [district] court concluded that because Texas has created a mail-in ballot
regime, the State must provide those voters with constitutionally-sufficient
due process proiections belore rejecting their ballots, That notion originated
in Raetzel [v. Parks/Bellmont Election Bd., 762 F. Supp. 1354 (D). Ariz.
1990)], in which the istrict of Arizona acknowledged that absentee voting
1s a privilege and a convenience, and vet concluded — without citation — [that]
such a privilege is deserving ol due process. In its defense, Raetzel’s reason-
ing resembles the principle animating Goss v. Lopez, 419 .S, 565 (1973).
Goss concluded that, “[h]aving chosen to cxtend the right to an education to
people of appellees” class generally, Ohio may not withdraw that right on
grounds of misconduct, absent ([undamentally [air procedures.” Goss, 419
U.S. at 574. Although scveral district courts have regurgitated Raelzel’s rea-
soning, the plaintilfs and the district court point to no circuit court that has
embraced it.

And properly so. There is a problem with grafling Goss’s reasoning onto the
voting context: Goss found two cognizable duc process interests, namely a
“property interest in educational benefits™ and a “liberty intercst in reputa-
tion.” Goss, 419 U.S. at 576. In context, (Foss’s language about the state’s
“Th]aving chosen to extend” benefits and being thus bound by due process
came from its analysis of a “protected property interest.” Id. at 579 (empha-
sis added). Raeizel, however, concluded that “the right to vole is a “fiberty”
interest.” Raetzel/, 762 F. Supp. at 1357 (cmphasis added). Thus, Raetze!
grafted the Supreme Court’s reasoning concerning property interests onto a
claimed liberty interest without providing any authority justifying that exten-
sion. We decline to adopt Raefzel’s extrapolation ol Supreme Court prece-
dent.

Richardson, 978 F.3d at 232-33 (cleaned up). Tellingly, the only Kansas case cited by the
Court of Appeals was a decision about property intercsts. See Creecy v. Kan. Dep't of
Rev., 310 Kan. 454, 458, 447 P.3d 959 (2019) (describing due process rights ol a motorist
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before being deprived of propertly intercst in license). In sum, while voting intcrests are
important, they do not implicate the Due Process Clause. For multiple reasons, therelore,
Plaintifls’ due process claim was properly dismissed by the district court.

I The Court of Appeals erred by finding that the BCR in K.S.A. 25-2437(c)
imposes u severe burden on the right to vote.

In evaluating Plaintif(s’ claim that the BCR resiricts their right to vote, the Court of
Appeals held that the State’s interest in preventing voter fraud had to be halanced against
its inlerest in Increasing electoral participation via mail voting. Op. at 33 (citing Sawyer,
240 Kan. at 415). This makes no sense. The court cffectively pitted the State against itsclf,
Sawyer merely held that the legislature had the constitutional authority 1o allow for mail
voting. 240 Kan. at 414-15. In fact, this Court recognized in Sawyper that mail ballots
“incrcasc[] the potential for compromisc of scercey and opportunity for fraud.” 7d. at 414,
The Court held that the balancimg of these policy considerations is a matter fcft to the leg-
islature. Jd at415. Ttis not the role of the judiciary to interfere in such policy judgments.

In the next sentence of its analysis, the Court of Appeals observed that “Courts have
commented that states will have a problem with the latler part of its burden if there is no
evidence mismatched signaturce ballots were submitted fraudulently.” Op. at 33-34. What
this has to do with BCR is a mystery.

Regardless, as Defendants noted in their Appellees” Brief, even taking every alle-
gation in Plaintiffs’ Amended Petition as true, there is simply no unconstitutional burden
imposed on voters —as a matier of law —in potentially having to put a stamp on an advance

mail ballot if the voter 1s unwilling or unable to deposit the ballot in a drop box or vole In
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person. The proper focus in reviewing these constitutional challenges to election statutes
is on the cleclorate as a whole, not on a smattering of discrete voters with allegedly peculiar
circumstances. Brrovich, 141 S, Ct. at 2339, The State’s interests in regulating this type
of electoral activity are overwhelming and have been repeatedly recognized by the judici-
ary. 'The fact that the State extended such flexibility to voters in casting advance ballots in
no way means that it is constrained in regulating that actix-’ify. With respect, a holding to
the contrary would be a gross overstep of this Court’s authority and would greatly under-
minc public confidence in the integrity of our electoral process.®
1L — Conclusion
Detendants request that this Court reverse the Court of Appeals’ decision and affirm
the district court’s dismissal of Plaintiffy’ constitutional challenges.
Respectfully submitted,

/s/ Bradlev J. Schlozman

Anthony J. Powell (KS Bar #14681) Bradley J. Schlozman (KS Bar #17621)

Solicitor General Scott R. Schillings (KS Bar #16150)
Office of the KS Attorney General HINKLE LAW FIRM LIL.C

120 SW 10th Ave., Room 200 1617 N. Waterfront Parkway, Ste. 400
Topeka, KS 66612-1597 Wichita, KS 67206

Tel.: (785) 296-2215 Tel: (316) 267-2000

Fax: (785) 291-3767 FEmail: bschlozmanizhinklaw.com
I'mail: anthony.powelliag.ks.gov timail: sschillingsighinklaw.com

> With regard to the Court of Appeals’ ruling - - whatever it might have been — on
Plainuffs’ {ree speech attack on the BCR, Defendants rest on the arguments in their Petition
for Review and Appellees™ Brief.
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MEMORANDUM OPINION AND ORDER

COAR, I

. BACKGROUND FACTS

A, Plamtiff and the November 2004 Tlection
*1 Plaintiff Bruce M. Zessur is a resident of Lake County,
Illinois, but works in Chicago's Loop area. It early Ociober
2004, Zessar contacted the Lake County Clerk's office about
requesting an absentee ballot because he expected to be
absent from Lake County on Elcction Day that year, Zessar
recceived an absentee ballot application and an absentee batlot
by mail. He completed the application and retumed it to
the Clerk's office by mail, alter checking the box indicating
that he expected to be absent from Lake County and would
be unable to vote in person at his precinet, Zessar provided
his name, address, and business telephone number on the
absenlce ballot application, but did not provide his ¢imail
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address although there was space provided. T addition, he
voted the absenlee ballot, signed and dated the certification
{form on the accompanying ciivelope on Octobet 4, 2004, and
retirned it by mail 1o the Lake County Clerk's Office, well
before the November 2, 2004 General Election,

On Election Day, Zessar was absent from Lake County during
polling hours. He fook the 3:50 am. commuier train from
Highland Park, Illinois (in Lake County) to the Loop and
returned on (he 7:00 pm. commuter {rain from Chicago.
During the days iinmediately before and after Election Day,
Zessar did not leave the greater Chicago and Lake County
arca.

In mid-January 2003, some two and a half menths after the
November 2004 election, Zessar received a vellow Notice of
Challenge postcard by mail from the Lake Coumty Clerk's
office. The Notice of Challenge card, which had hbeen
prepared on the night of the cleetion by Lake County election

fudges, inforined Zessar that clection officials in Moraine

Precinet numtber 215 (Lake County) had determined thal
Zessar's signature on his absentee ballot did not match the
signature on file on his voler regisiration card and that his
ballot had been rejected. All parties now agree that this
determination was erroneous. Zessar's vote was not cast and
did not count in the ¢lection results, For the November 2004
election, Lake Counry reported 538 rejected ballots from a
tolal of 458 precinets,

The tinal election results for Lake County had been posted
on the County Clerk’s website on November 17, 2004,
approximalely two weeks after Flection Day. The results werc
labeled “unofficial,” although the Lake County operations
manager state that they were final. Under 1llinois law, county
offices were required to complete the abstract of votes and
official canvass for county oflices by November 23, 2004,
The Mlinois State Board of FElections must complete the
official canvass and abstract of voltes for state and judicial
offices by 31 duys afler the election.

The Tinois Election Code and related regulations require that
a refecied absentee voler must receive notice of the ballot
rejection but otherwise give no suidance about the time frame
in which such notice must be given. State law makes no
provision for a rejected absentee voter to challenge the ballot
rejection ar to have any form of hearing prior io the rejection
of the bailot or completion of the official canvass.

B. lllinois Election Authoritics
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*2 The [llinois State Board of Elections (*“The State Board™)
is an independent slate agency created to supervise voter
registration and the administration of elections throughout
Tlinois. Locally, elections are administered by the state's 110
election authoritics, which consist of the county clerks in
Illinois' 101 counties, one county clection comnmission, and
cight municipal clection commissions. These local election
authoritics oversee local voter registration programs, train
election judges, > identify polling places, get ballots printed,
oversee cleetion day activilies, and supervise the local vote
count. The State Board works with the election authortiics by
providing oversight and guidance, including ongoing training
programs for authorities. Both the State Board and the Iocal
clection authoritics are governed by the Ilinois Election Code
and its provisions regarding absentee ballot procedures.

C. Abscnice Ballot Procedures

Under the Hiinois Election Code, absenice ballots reccived
prior to Ylection Day are placed, unopencd, together with
the absenlee ballol application in a large, securely sealed
envelope, which is endorsed by an official of the clection
authority with the words, “This envelope contains an absent
voter's ballot and must be opencd on election day.” 10 Il
Comp. Stat. 5/19-7. The envelopes are kept in the clection
official's office until Flection Day, when they are delivered
to the polling place of the precingt where (he voter resides.
fOO A1l Comp, Stat. 57198, Election judges at cach precinet
“cast”™ absentee ballots at the close of polls an Election Day,
State law provides that the clection judges shall open the outer
cnvelope, armounce the absent voter's name, and compare the
signature on the application with the signafure on the ballot
cnvelope. If the signatures do not correspond, the applicant is
net a duly qualified voter, the ballot envelope is open or has
been opened and rescaled, or the voter has voled in person on
Eleetion Day, the absentee ballot will be left unopened and
o its face shall be marked “Rejected,” along wiith the reason
thercior. 100 TII. Comp. Stat. § 5719-9. The Flection Code
further provides that if 4 challenge to an absentee ballot is
suslained, “notice of the same must be given by the judges of
election by mail addressed to the voter's place of residence.”
106 I Comp. Stat. 5749-10.

The State Board publishes manuals for local election officials,
Under regulations contained in thesc instruciion manuals, a
majority of the clection judges decides whether 4 challenged
ballot will be counted, Acceptable reasons in addition to (hose
provided by the THinois Blection Code include: the voter filled
out the certification envelope incompletely; the information

in the certificate is incorrect; the signature and/or address on
the application do not match the signature and/or address on
the verification record or on the certification envelope; the
individual is not a qualified voter; or the individual died prior
to the opening of polls on Election Dy,

*3 After agreeing to reject an absentee ballot, the clection

Judges complete and sign 4 Notice of Challenge card (a yellow

posteard) provided by the election authority. The election

judges return the notice of challenge cards to the election

authority, along with all election materials, on election night.
The election authority then mails the card to the voter. Lake
County's Election Judge Manual direcied clection judges (o
follow this procedure with respect to rejected absentee ballots
n 2004,

D. Lake County and November 2004 Election

Lake Counly dirceted its precinet election judges to put
all notice of challenge posicards in a red voting materials
bag at the end of the evening and refwn the bags to the
clection authority headquarters. If there is the possibility of
a discovery recount, all election materials, including the red
bags, are sequestered, Such 4 discovery recount or clection
contest period does not commence until the {inul canvass of
voles, which is not compleied until 21 days after clection
day. The notice of challenge posteards would not be mailed
until the end of the discovery recount period. If there is no
possibility of a discovery recowt or the recount period has
ended, the red bag is opened and the envelope (Envelope #
3) containing the notice of challenge postcards is removed
and sent 1o the abseniee ballot department. This department
removes the posteards from Envelope # 3 and mails them, In
all, the process talkes one to two weelks after the election.

For the November 2004 election, Lake County issued
20,578 ubsentee bullot applications and absentee ballots,
Voters retumed 23,506 absentee ballots to the Clerk's office.
The absentee ballot application form used ia Lake County
provides space for absentce voters to provide a telephone
number and email address. In the event that a “facially
incomplete” application is returned well before the election
or a court decrees that a candidate appear or not appear on
a ballot after the ballots are printed and the absentee votling
period has commenced, the Clerk's office may altemnpt to
contact that absentee voter in order for the voter to complete
the application fully or {o vote the corrected ballot, Of the
absentee ballol applications for the November 2004 election,
approximately fifty percent lacked both an email address and
a telephone namber,
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A lotal of 3,696 active volers in Lake County are cnrolled
in the absent student, nursing home resident, disabled, or
“snowbird” voter programs adininistered by the County
Clerk. There are approximately 4,000 additional voters
serving in the military or residing overseas. Voters enrolied
in these programs awomalically receive an absentee ballot
application and an absentec ballot; (hey do not have 1o make

a specific request. * Of the absentee ballot requests from
individuals not enrolled in these programs for the November
2004 election, approximately fifty percent were mailed to
voters al addresses outside {llinois.

*4 Five hundred thirty-cight absentee ballots submitted in

Laie County were rejected on election night in November
2004, Of these, the Clerk's office received inquiries from
approximately five individuals, including Zessar, after they
received their rejection notification postcards.

Llections place additional burdens on county clerk’s offices.
For the November 2004 election, thirty-nine permanent and
temporary emplovees at the Lake County Clerk's office were
assigned to election duties. Several of these employees were
diverted from their regnlar duties in the Tax, Vital Records,
and County Board Record Deparments. On Election Day,
213 additional temporary workers and volunteers assisted
with opening and closing polls, replenishing supplies,
handling technical problems and delivering absenice ballots.
Fifteen people worked until spproximately one anm. on
November 3, 2004, (o0 finish unloading all ¢lection materials
from precinct locations at the Clerk's office. From November
3, 2004 until at teast January 1, 2005, Clerk's office staff were
engaged in performing all their posi-clection statutory dutics.

There were a lotal of 688 provisional ballots cast in Lake
County during the clection. Eight full time staff members
worked six hours a day to process the provisional ballots
completely, OF the total, 199 were found to be vahid and
were cast, Provisional voters are individuals who voted in
person on Election day but whose registration could not be
verified. Instead, they signed affidavits attesting that they
were registered and eligible 10 vole. A provisional voter
has two calendar days following the eleetion to provide any
required additional documents to the Clerk's office and the
Clerk's office has fourteen calendar days afler the Eleclion to
validale and, il appropriate, count the provisional ballots. 10
I, Comp. Stat. 5/18A-15(d). No more than ten provisional
volers actually contacted the Clerlk's office.

On November 2, 2004, there was a possibilily of u discovery
recount because the race Tor Counly Coroner was decided
by a very small margin. Accordingly, the Lake County
officials did not allow cnvelopes or other material (0 be
opened unifl afier the period for discovery recount had ended.
Lake County officials determined that the Coroner's race was
cntitled 1o a discovery recount upen the completion of the
clection canvass. The unsuccessfisl candidate for Lake County
Coroner, however, did not pursue his statulory right to a
discovery recount during the allotted time period.

After receiving a Notice of Challenge postcard, a voter is
fiee to re-register and updale his or her signature on the
registration file.

E. November 2004 Absentee Voting In Tllinois

The Statc Board was required to submit data to the United
States Election Assistance Commiission after the November
2004 election. A State Bourd questionnaite sent to sach
clection authority sought data on the total number of absenice
ballots requested, the totul munber of abseutes ballots
retumed, and the total nmnber of absentee ballots counted.
Not all countics reported the total number of absentee ballots
counted.

F. Zessar Files Suit In Federal Court

*§ On April 1, 2005, Zessar brought a class action complaint
against Willard Helunder, the Lake County Cletk, the lake
Cownty Board of Elections, Lake County Election Judges, (he
[linois State Board of Elections and the members thereomn.
Zessar claims that the lack of notice and an opportunity to
rehabilitate his absentee ballot before the official election
canvass date viclated his constitutional right to due process
under the Fourteenth Amendment fo the United States
Constitution. As reliel, Zessar asks this Court (o declare
unconstitutional certain provisions of the lllinois Election
Code which relate to absentee voling, 1o order the State Board
of Elections to requite pre-deprivation notice and hearing
to absentee voters whose ballots are challenged, to award
regsonable attomey's fees and costs, and to grant other such
legal or equitable relicl as the Court finds propet. Plaintiff
also filed a motion for certification of both a plainti(f and
a defendant class in this matier, which this Court granted.
Presently before the Court are motions for summary judgment
filed by Zessar, by Willard Helander, and by the Hlinois Stale
Board of Elections. These motions have been fully briefed
and arc ripe for decision,
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IL. STANDARD OF REVIEW

A party secking summary judgment has the burden
of showing, through “plcadings, deposilions, answers 1o
interrogatories, and admissions on file, together with the
affidavits, if any,” that there are no genuine issues of
material fact that would prevent judgment as a matter of
taw. Fod R.Civ.P 56(c). On a motion for summary judgment,
courts “must construe all facts in the light most favorable to
the non-moving party and draw all reasonable and justifiable
inferences in favor of that party.” Alfen v Cedur Real Istute

Gronp, LLEP 236 F3d 374, 380 (7 th Cir.2001). “1f however,
ithe record as a whole ‘could not lcad a rational tricr of fact
o find for the non-moving party, {here is no genuine issue
for trial.” * ¢ Once a motion for summary judgment has
been filed. “the burden shifts to the non-moving party to show
threugh speeific evidence that a triable issuc of fact remaing
on 1ssucs on which the nen-movant bears the burden ol proof
at trial.” Lin v 7' & I Machine, Inc., 191 1.2d 790, 796 (71
Cir, 1999) (citing Celoiey Corp. v Cafredf, 477 178,317, 324,
106 S.C1. 25458, 91 LEA.2d 265 (1986)), The non-movant
must provide more thun 4 “mere scintilla” of evidence to
carry its burden under the summuary judgment standard. See
Anclerson v Liberty Lobby, fne, 477118, 242,252 106 S.CL
2505, 91 L .Ed.2d 202 {1986). However, weighing evidence,
making credibility determinations, and drawing reasonable
inferences are fimctions of a jury, not of a judge deciding a
summary judgment motion, 7. ai 2353,

TIT, ANALYSIS

Fessar alleges that the lineis FElection Code violates his right
to procedural due process because it does not require timely
notice and an opportunity for a hearing prior 10 the ofTicial
canvass date. Put another way, Zessar contends that the laclk of
timely netice and hearing under Illinois law works 1o deprive
him of his fundamental right to vole. Plaintilf's argument
is that the right to vote is a fundamentsl right, afforded
the luilest constitutional protection. Burdick v Takushi, 204
ULS. 428 433, 112 S.CL 2059, 119 T.Fd.2d 245 (1992,
Il Stare Bd, (O Elections v. Sacialisi Worker's Party, 440
C.S. 173, 184, 99 S.Cr 983, 39 L.1:d.2d 230 (1979). The
right o vote by absentee ballot is not, in and of itscif, a
fundamental right. Bt once the State permils voters to vote
absentee, it must afford appropriate duc process proteetions,
tncluding notice and a hearing, before rejecting an absentee
ballot, See Reeizel 10 Parks/Bellemont Ahseniee Flection Bd.,
762 F.supp. 1334 {D.Ariz.1990). Defendants Helander and
the Stale Board deny hat this case addresses the right to

e 13 nare e

vote. Instead, they contend thal the issue turns on whether
there is a constitutional interest in the right to vote absentee,
Delendants alse seck to characterize this as a case about
Zessar's particular experience. As sach, they characterize the
facts as representing a “garden varicty™ election irregularity,
with which federal courts should not interfere, Dicalfiaff v

Severson, Y15 F.2d 1145 1150 (7 th Cir. 1990).

A. Procedural Duc Process

*6 Tt is undispuled that the right (o vote is a undamental
right under the United States Constitution. fiarper v Fa. Bd. of
Flections, 383 1.8, 662, 666 (1966). Tn this case, however, the
parties disagree aboul whether due process protects the rights
of an absentee voter Pethaps the easiest way to answer the
question is 1o examine what is uliimaltely at stake. Under the
Mineis Flection Code, an abscutee voter in [linois completes,
certifies, and returns an absentee ballot to her polling place at
some point during the statutorily prescribed period. She then
must wait until some tine after the clection to learn il her
ballotl was challenged and rejected. She has no opporimily to
oppose the rejection or to demonstate that it was erroneous.
Her vote simply does not count in the clection. Al besi, she
has the opportunily 1o re-regisier 50 as (o prevent a fulure
rejectiot,

There is no question that the federal constiution does not
require stafes to create absentee voting regimes. AdeDonciled
w B of Flection Comm'rs, 394 ULS, R02, 89 S.CL 140422
L.Ed.2d 739 {969, States may regulate absentee voting and
determine who qualifics 1o vote absentee, The right (o receive
an absentee ballot is not the same as the right to vote, and
will not receive the same constitutional protection, 7d. Tt is not
ungonstilutional, for example, for a state to reluse to permit
working mothers gua working mothers to vote by absentee
ballot cveu though it might be a great hardship to require
themt to vole in person on Election Day, Griffin v Rowpas,

ARSFA4 1128(7 th Cir.2004). Defendunts correctly assert that
state regulations or resfrictions on absentce voting do not, as
a4 general matter, violate a fundamental constitutional right.
MeDonald, 394 US. at §10-11: Griffin, 3853 F3d at 1130-31;
Frigmore v, Renfro, 356 USupp. 427, 433 (NDALT972),
But once they create such a regime, they must administer it in
accordance with the Constitution, Pl v Davis, 424 T8, /03,
F10-12, 96 S.Ct. 1155, 47 1.EJ.2d 405 (1976} (an otherwise
protecled interest can attain “constlitutional stalus by vinue of
the fuct that |it has| been initially recognized and protected
by state law” if “as a resuit of the state action complained
of, a right or status previously recognized by slale law was
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distinctly allered or extinguished™). An absentee voter, by
definition, is someone who is unable to vote in person because
of physical absence or incapacity, By creating an absentee
voter regime, the state has enabled a qualified individual to
exercise her fundamental right fo vote in 4 way that she was
previously untable to do. The Lake County Cletk contends
that an absentee voter has no right or status as an approved
absenice voter until ler ballot s reviewed and accepted by
the election judges on election night. This proves too nuch.
By (his logic, an inperson voter has no right or status as an
approved voter until her identity as a registered voter has been
reviewed and accepted at the polling place. But the in-person
voter hus a right to duc process. Under Helander's argument,

the abscrtee voter does not. ¢ This Court finds that the state's
action in creating an absentee voting program served to alter
the nghts of those ¢lectors who participate in the program.
Accordingly, approved absentee voters are entitfed 1o due
process protection. Under the Hlinois Llection Code, such
voters risk the deprivation of their vote, a liberty mterest,
bascd on factual issucs relating 1o their batlot.

B. What Process is Due

*7 Duc process is “flexible and calls for such procedural
safepuards as the sitmation demands.” Githers v Homear, 520
LS. 924, 9300 117 S.Ct 1807, t38 L Ed2d 120 (1997)
(quoting Morrisser v Brewer, 408 LS, 471, 481 92 5.CL
2553, 33 L Ed.2d 484 (1972)). To determine what process
is due, a court must balance three factors: “First, the privale
interest that will be affected by the officiul acton; second,
the risk of an erroneous deprivation of such interest through
the procedurcs used, and the probable value, if any, ol
additional or substitute procedural safegnards; and (inally, the
Governinent's interest.” Mathers v Rldridee, 424 175, 319,
335,96 5.0 893, 47 L.Ed.2d 18 (1976). The court also musl
balunce the inlerests (he state asserts as justification for a rale
restricting voting against the nature and degree of asscricd
injury 1o a plaintiff's First and Fourteenth Amendment rights.
furddick, S04 178, at 434 (citing Anderson v Celebrezze, 460
[FS. 780, 789, L0381 1364, 75 L.Id 2d 547 (1983)).

3

L. Privaic Intcrest
Zessar contends thal the private interest at stake is the right
of approved and statutorily-compliant absenice voters to cast

their votes. ™ Onee the stale approves a qualified individual
to vote by absenfce ballot, he conlends that it wviolates
due process to reject the absentee bailot without providing
notice and a pre-deprivation hearing, The Stale Board and

(]
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Ielander deny that there is a liberty interest present in an
absentee voting program, In particular, Helander argues that
Plaintiff's primary case law support for the proposition that
absentee balloting is entitled to some minimal amount of
due process is inapplicable. In Raetzel v Perbs/Bellemeant
Absenfee Flection Board, 702 ESupp. 1334 (DAriz 1990), a
federal district court in Arizona held that Arizona's statutory
scheme regarding absentee ballots viclated constitutional
duc process requirements because it did not provide for
notice and a heating for voters whose ballots were rejected.
Under applicable Arizona law, only counly political party
chairmen received notice of a disqualified vote, and then
only if the challenpe was made in writing. The political
partics were under no ebligation to notify the individual voter
about the disqualification. X/ ai 1357, The Raetzel court
described absentee voting as “a convenicence for those tnahlc
to vote in person.” fd at 135K (ciling FPrivmore v Kenfiv,
356 I'Supp. 427, 432 (ND.AI 192, gff'd 410 US, 919,
93 S.Cr. 1369, 35 L Ed.2d 382 (1973}, 1t then went on to
characterize absentee voting us “descrving of due process,”
and stated that “fthe state] cannot disqualify ballots, and thus
discnfranchise voters, without affording the individual due
process protection ... [such as| advising the individual of
the disqualification and the reason therefor] 1, and providing
some means for (he individual to make his or her position on
the issue a matter of record before the appropriate election
official.” Raeszef, 762 F.Supp. a1 1358,

This Court finds that under the cwirent statutory system, the
election judges' rejection-crroncous or not-wholly deprives an
absentee voter of the right to vote. There is no recourse for
the voler and no way to remedy the loss of that vole in that
election.

2. Risk of Erroneous Peprivation and Probablc Value of

Additional Procedures
*8 'I'he risk of crroneous deprivation of a protecicd voting
right is admittedly not tremendous, but there is a risk, For
the 2004 General Election, the partics estimate that at least
1,100 absentec ballols were rejected. By contrast, at least
253,221 abscntee ballots were returned to election anthoritics
and 191,177 absentee ballots were counted. These numbers
fail to give the full picture, however, because not all counties
reported the number of absentee ballots counted.

Plaintiff proposcs that Notice of Challenge posteards should
be matled to the address on [ile for the voter as soon as
possible aflter the clection, but in no cvent more than a
few days thereatter. He then envisions a kind of “informal”
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administrative hearing conducted by an employce of the
clection authority to confirm that the absentee ballot in fact
belongs to the voter. An abscntee voter whose ballol had
been chatlenged could submit identification in person or via

written affidavit. © At that point, Zcssar contends, the batlot
in mest instances would be sufficiently validated and could
be counted. On behalf of Lake County, defendant Helander
contends that the risk of crroncous deprivation is very small.
The Ilinois Election Code provides only limited grounds
for election judges to reject an absentee ballot, based on:
finding that signamres do not correspond: that the applicam
is not a registered voter in that precinet; that the absentee
baflot envelope has been sealed and then opened and re-sealed
{suggesting some kind of ballot tampering); that the absentee
voter also voted in person on Election Day; or that ihe voter
is kmown to have died before the start of the polling hours
on FHlection Day. 10 Tl Comp. Stat. 3/19-9. Ilection judges,
being huma, may make mistakes, but Helander argues
that such mistakes, i made without invidious or fraudulent
intent, are not redressable in federal court. The State Board
conlends that Zessar's proposcd remedy of immediate notice
and a hearing prior to the official canvass date s “hugely
disproportionate” to the problem. Further, the State Board
questions whether the proposed procedure would remedy the
deprivation for absentec voters in other factual siluations,
such as those who are students at colleges and universitics out
of their home district, military service members serving out
of state or overseas, “snowbirds” living out of siale {or part of
the year, or nursing home or hospital residents with mobility
limitations.

In addition, the State Board questions the vatue of additional
procedures iu preventing what was, in the instait case at
least, a good-faith mistake during the signature verification
stage. Plaintiff's response is that additional procedures would
provide a way (o safeguard his protected interest in voting,
Helander contlends that Zessar ¢an offer no guarantees that
the additional safepnards he secks would be effective. ‘In
particular, Helander contends that sending notice of challenge
postcards to the voter's Lake County address (on file with the
voter registration) would be incffective for volers who were

. . 4
out of the county for an extended time period. ’

*9 'This Court finds that a post-deprivation hearing provides
only prospeetive relief in that it allows the rejected voter to
correel something about her registration for future elections.
The fact that Zessar and his {ellow rejected absenlec voters
may have been deprived of their vote through a good-fhith

SN A
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crror, rather than owright fraud, does nol ¢liminate thefr
due process interest in preserving their right to vote. Once
rgjecled, the ballot cannot be tehabilitated and cast after o
post-deprivation hearing. The voter's right to vote would have
been irremediably denied. The defendants belief that iimely
notice and a pre-deprivalion hearing would provide little
additional value to the effort to proteet the voters' interesis in
their voting right is unpersuasive, It is apparent that the risk
ol crroncous deprivation of the protected interest in absentee
voting is nol erormous, but the probable value of an additional
procedwre is likewise great in that it serves to protect the
fundamental right to vote.

3. Governnent's Interest

The third factor in the Mathews balancing test examines the
government's fnterest, “including the function involved and
the fiscal and administrative burdens that the additional or
subs(iule procedural requirement would entail” Marhevis,
424 TS, at 335 (citing Croldberg v Kelhy 397 US. 254,
263-TL, 90 8Ct 1010, 25 LEd2d 287 (1970%). Zessar
maintains, in rather conclusory fashion, that the bwden of
additional procedure on the government would be slight.
Although (he parameters of the hearing he envisions arc
unclesr, he asserts that an affidavit form could be created and
sent to rejected absentee voters, who could then return it in
persen or by mail or fax. Te afso notes that the process would
invalve a relatively smuall number of individuals. By way of
cxample, of (he 688 provisional voiers in Lake County in
the November 2004 election, no more than 10 contacted the
Clerk's office after the election. For the same election, Lake
County reported 528 rejecied absentee ballots,

The defendants cry foul with regard to the burden of
additional procedures. They note that election authorities face
a cascade of statutory obligations in the time period leading
up to and follewing the clection, which has enly increased
with the advent of in-person absentee voting or “early voting”
in Illinois in the March 2006 clection. I Il Comp, Stat.
5/19-2.1. In Lake County, election authority staff worked
six hours per day for fourteen davs after the clection 1o
validale the 688 provisional voters whao veted in the election.
Additional procedure relating to absentee voters would be
an wuntenable burden, according to Defendants. This Court is
not convinced by Defendants’ parade of horribles. For one
thing, absentee voters and provisional voters stand in differem
positions before the election authority. Under Section 19-4 of
the Hlinois Election Code, upon receipt of an application 1o

vote ahscnice, 10 an election authority must exanling voter
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registration records to verify that the applicant is “lawfully
entitled to vote as requested.” 10 11, Comp. Stat, 3/19-4, Ouly
afler making such a deiennination is the absentee ballot ifself
issued. Thus, the burden on the election authority stalf is
nmch less than it is with regard (o provisional ballots, 10 I1L
Comp. Stut, 5/18-1 ef seg, The staff verifies that the voter is
lawfully entitled to vote before the election, rather than during
the fourteen days following the election. A process along the
lings of that described by Zessar would pose some additional
administrative and fiscal hurden on the clecfion authoritlics,
but this Court finds that Defendanis have not demonstrated
that the burden would be so great us to overwhelm plaintiff's
interest in protecting his vote.

Conclusion

*10 For the forepoing reasons, Plaintiff's motion for
summary judgment is granted in part and denied in part.
Defendant IHelander and Defendant Tllineis Statc Board

of Elections' motions for summary judgment are denied.
This Cowt finds that the Illincis Election Code provisions
regarding the casting of absentee ballots, 14 T Comp.
Stat. 5/19-9, violate absentee voters' due process rights.
Although plaintiffs have been damaged by the rejection of
their ballots, this Court docs not {ind that cconomic damages
are appropriate or that equitable reliefis required beyond what
is necessary (¢ implement a constitutional absentee voling
syslcin. This Courl does not reach the issue of attormey's fees
and costs at (his stage of the proccedings,

The parties shall submut proposed procedutes for providing
timely notice and pre-deprivation hearing to abseniec volers
whose ballots have been rejected to this Court by May |,
2006.

All Citations

Not Reported in F.Supp.2d, 2006 W1, 642646

Footnotes
1 Unless otherwise stated, these facts are taken from the parties’ |..R. 56.1 submissions.
2 In Lake County, for example, there are over 6,000 individuals in the Election Judge Pool. Of these, 2,2522

Election Judges served on November 2, 2004.

3 The Lake County Clerk's office has a current mailing address on file for these voters.

4 Helander contends that an elector, such as Zessar, always has the option of voting in person rather than taking
advantage of the statutorily-provided absentee voting regime. But that misstates the issue. The absentee
voling provisions do not-and could not-distinguish between classes of absentee voters and offer differing
levels of procedural protection depending on the relative hardship the class members might face in getting

ta the poils in person.

5 Zessar does not contend, as Defendants seem to suggest, that all absentee ballots, even those validly
rejected for statutory noncompliance must be counted. Rather, he argues that all approved absentee volters
have the right to notice and a pre-deprivation hearing before their ballots are rejected and their right to vote

viclated.

5] Zessar compares the process of showing valid identification with the “everyday” process of going through an

airport or governiment bullding security checkpoint.

7 For all practical purposes, the pre-deprivation hearing would ocecur within the two week period immeadiately
following Election Day. This is also the time peried during which election authorities are verifying provisional

votes. 10 |Il. Comp. Stat. 5/18A-15(a).
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8 This Court notes that Lake County already provides some additicnal protection to certain absentee voters
who submit "facially incomplete” ballots prior to Election Bay. The Clerk may contact the voler and invite her
to complete the bailot fully.

9 Helander does not explain why notice of challenge postcards could not be sent to the address where the
absentee ballot was sent.

10 By law, applications to vote absentee must be received at the appropriate election authority by mail not more
than 40 days nor [ess than 5 days priar to the eltection or by personal delivery not more than 40 days nor less
than one day priar to the election. 10 lll. Comp. Siat. 5/19-4.
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