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INTRODUCTION

Although they bill themselves as “non-partisan™ and “public interest” organizations,
amici curiac Judicial Watch, Allied Educational Foundation, Honest Elections Project
(“HEP™), Public Intcrest Law Foundation (“PILF™), Lawyers Democracy Fund (the “LD
Fund™), and Restoring Integrity and Trust in Elections (“RITET) have a history of taking
positions that advocate for making voting harder, cven for lawful, cligible voters.'
Consistent with that policy preference, they proposce a varicty of ways in which this Court
could weaken the protection that the Kansas Constitution affords the right to vote. Relying
on (repealedly mncorrect) characterizations of the approach of federal courts and extraneous
“evidencee™ that 1s not properly before this Court at this stage of the proceedings, Opposition
Amici argue that the best way to sceure the right of Kansans to choose their representatives
1s by allowing those representatives free reign o determine the rules under which they are
chosen—even when it makes voting more difficult or makes 1t more likely that the votes
of qualified voters will not be counted.

Regardless of whether other courts inlerpreting other constitutions have accepted
this dubious preposition (and as amici Professors Levy and McAllister correctly point oult,
many have not), the Kansas Constitution requires more: under this Court’s precedent, laws

that burden fundamental rights are not entitled to deference. Instead, Kansas courts “adopt

' Unlike other amici that have filed in this case namely, the ACL.U of Kansas and
Professors Richard E. Levy and Stephen McAllister—nonce of the amici to whom this brief
responds claim any connection to Kansas, nor do any assert any Kansas-specific focus.
And while the Kansas-based amici argue for affirmance of the Court of Appeals™ decision,
cach of the out-of-state amict advocates for reversal. For casc of reference. Plamntiffs refer
to this group of out-of-state amici as the “Opposition Amici.”



an atiitude of active and critical analysis,” putting the burden on the defendants to prove
that compelling state interests justify the burdens on the fundamental right, and that the law
1s narrowly tatlored to actually advance those interests. Hodes & Nauser, MDs v Schmidl,
309 Kan. 610, 673, 440 P. 3d 461, 499 (2019) (quoting State ex rel Schueider v Liggett,
223 Kan. 610, 576 P2d 221, 227 (1978)): see also Levy & McAllister Br. 8 (““I'rue threats
to clection integrity arc of legitimate concern, but not fanciful notions and arguments that
serve partisan desires with no basis in fact or experience.”). Opposition Amici ignore the
explicit protections required by the Kansas Constitution and this Courl’s precedent,
pursuing a hyper-deferential government-first approach that prioritizes legislative ipse dixit
over the people’s ability to exercise their fundamental rights. This 1s at odds with this
Court’s historic rights-first approach, which is properly grounded in the unique provisions
found in the Kansas Constitution. The arguments raised by Opposition Amici should be
rejected and the Court of Appeals should be affirmed.
ARGUMENT

l. Opposition Amici are anti-voting activists and do not contribute information
or argument useful to deciding this appeal.

Opposition Amict’s approach here reflects their history of trying o make 1t harder
for cligible individuals to vote or have their ballots counted. As discussed below,
Opposition Amici improperly attempt to introduce new arguments that the State wiscly left
on the cutting room fleor and “evidence™ that 1s not only outside the record but also
mischaracterized. This Court does not ordinarily consider arguments made for the first time

by amici, nor is it proper for amici to offer evidence that was not presented to the district



court. See Siate ex rel. Six v Kan. Lottery, 286 Kan. 557, 561, 186 >3d 183, 188 (2008).
Because here the appeal 1s from decisions addressing the State’s motion to dismiss, the
well-established standard requires the Court to accept as true Plaintifts” well-pleaded facts
and draw any reasonable inferences from them in Plaintiffs™ favor, see Williams v C-U-Out
Bail Bonds, 1.1.CC, 310 Kan. 775, 784, 450 P.3d 330, 338 (2019), rendering contrary “facts™
oftered by amici doubly misplaced. And. in addition to being improper, Opposition Amici’s
positions arc at times inconsistent with their own arguments in other cascs.

For example, here Judicial Watch argues that the U.S. Constitution confers plenary
authority to the legislature o enact election laws, Judicial Watch 13r. 4-5, but that apparently
only applics when legislatures make voting harder. Elsewhere Judicial Watch has argued
that legislative enactments that would make 1t easier to vote are invalid. For example, in
2020, 21 states  including Kansas had laws allowing for the counting of absentee ballots
that arrived after Election Day but were postmarked before. That same year, the pandemic
drove voters to mail-in voting and also contributed to widespread postal delays that caused
many ballots to be delivered late. Postmark deadlines were crucial to protecting voting
rights for hundreds of thousands of volers across the country. Nevertheless, Judicial Watch
sent White House aides a proposed statement for President Trump declaring victory based
on “ballots counted by Election Day” and asscrting that | c|ounting ballots that arrive after

Flection Day is unfair and shows contempt for the will of the people.”? Judicial Watch

2 Email from Tom Fitton, President, Judicial Watch, to Molly Michacl and Dan Scavino,
Exce. Off. of the President, https://www.govinfo.gov/content/pkg/GPO-J6-DOC-
C'TRLO0O00085313/pdfiGPO-J6-DOC-CTRL.O0000853 13 pdf (last visited Oct. 9, 2023).
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subsequently 1ssued a press statement days after television networks called the election,
claiming that “Joe Biden 1s not “president elect,”” and arguing that “President Trump had
the votes to win the presidency™ before “unprecedented and extraordinary counting affer
Elcction Day.” Never mind that the votes were counted pursuant to duly-cnacted state
laws: those legislative judgments protlected voters™ right te exercise the {ranchise, and
Judicial Watch conscquently deemed them invalid.

PILF similarly has repeatedly argued in favor of crecting barriers to the franchise,
purportedly to stop a scourge of illegal voting (the “evidence™ of which falls apart upon
review), withoutl concern to how those barriers impede the ability of lawful, qualified voters
to participate in the process and have their ballots counted. In fact, PILF was sued in federal
court after publishing purported “cxposé¢s™ that included the names, home address,
telephone numbers, and other personal identifying information of voters and falsely
accused them of committing felony voter fraud. After discovery showed that PILF had been
told that they were making false representations, PILF agreed to a scttlement that included
a written apology.*

RITI: and the L.D l‘und, meanwhile, recently submitted comments on Arizona’s
Elections Procedures Manual urging the Scerctary of State to limit the comparator

signaturcs that clection workers can usc to verify mail ballots—a change that would not

¥ Judicial Watch Statement on the Disputed Presidential Election, JUDICIAL WATCH (Nov.

9. 2020), https://www. judicialwatch.org/statement-presidential-clectiony.

' Allison Riggs, “Voters Strike Back and Win SLttleLnt dnd Apolog in C hdll(,ng(, to

\()tu [ntlmlddtlon in \1rgm1d S. COAL. FOR SOC. J., i1 outbicrnooaliion o Yoo
vihe-back-and-win-settismeni--virguns/ (auessed Ocl 10 2023).




make signature verification any more likely to detect {raud, bul would lead to more rejected
ballots. As the evidence submitied in support of Plaintiffs’ motion for a temporary
injunction demonstrated, signature matching is extraordinarily difficult to do accurately,
but cven when done by experts under the best of circumstances, those experts require more
exemplars, not fewer. See (R. 111, 224). The draft manual by the Arizona Secretary would
allow clection workers to compare the signature on the ballot affidavit against the signature
on the voter registration form, as well as “consult[ing| additional known signatures from
other official election documents in the voter’s registration record.”® RITE and the LD
Fund 1llogically argue that certain of these additional known signatures should be
disrcgarded. That does not evince an interest in clection sceurity or integrity; it advocates
for the State to put its thumb on the scale to make 1t harder for legitimate ballots to survive
the gauntlet of signature matching and makes 1t less likely that the results of the election
actually reflect the will of the people.

Opposition Amici’s briefs reflect this same anti-voter sentiment, apparently excising
from their definition of “election integrily” ensuring that the outlcome of elections are not
skewed by unjustifiable barriers to the {ranchise or the rejection of ballots cast by qualified
voters. Morcover, as discussed further below, the legal arguments that they make are at

odds not only with the text of the Kansas Constitution and this Court’s precedent, but

* Letter from Kory Langhoffer, Restoring Integrity and Trust in Elections and Lawyers
DLm()udcy Fund to Ariz. See’ y of State Adrian Fontes, (Aug. 5, 202 3),

Ritpe e saemoeciseyiund o wp-contnt oplond 202308 Fubie-Unnunynis-on
Jighys ”‘i,m --i i*‘,‘ v (“Rc Pllbllb ( omments on Jul; 202 3 Dratft of the Arizona Elu,tl()ns
Procedures Manual™).
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repeatedly misconstrue or are even foreclosed by the out-of-state precedent or “evidence™
upon which they rely.
IL. The Legislature’s power to regulate elections must be exercised in accordance

with the Kansas Constitution; neither the Elections Clause of the U.S.
Constitution nor Moeore v. Harper requires otherwise.

Among the most prominent arguments in the Opposition Amici’s briefs 1s one that
was squarely rejected by the U.S. Supreme Court just three months ago: that the Elections
Clausc of the U.S. Constitution grants legislatures plenary power over clections “subject
only to Congress™ ability to preempt those regulations.” Judicial Watch Br. 4; see also 1TIEP
Br. 7; 1.D l'und Br. 3-4; PIL) Br. 2. The North Carolina legislature made this exact
argument in Moore v. Harper, asserting that “because the Federal Constitution gives state
legislatures the power to regulate congressional clections, only tAar Constitution can
resirain the exercise of that power.”™ 143 S, Ct. 2065, 2083 (2023).

[n rejecting this argument, the U.S. Supreme Court found that it “simply ignores the
precedent™ and “docs not account for the Framers’ understanding that when legislatures
make laws, they are bound by the provisions of the very documents that give them life.”
/d. Rather than exercising a special function that requires slate court deference, “when state
legislatures act pursuant to their Elections Clause authority, they engage in lawmaking
subject to the typical constraints on the exercise of such power.™ /d. at 2084-85. In Kansas,
one such constraint is that laws that infringe on {undamental rights must survive strict
scrutiny. See Order (“Op.”) at 24-25, No. 125,084 (Mar. 17, 2023); see also Resp. to Defs.-
Appellees™ Suppl. Br. (“Resp.”) at 5; Levy & McAllister Br. 1, 3-8. The Elections Clause

does not require this Court to apply a lesser standard.
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Judicial Watch brielly acknowledges Moore v Harper, bul instead of engaging with
its holding 1t misrepresents it by suggesting that the Moore Court agreed that the Elections
Clausc requires state court deference. The only “deference” discussed in Moaore 18 “the
usual deference . .. afford[ed| state court interpretations of state law.™ 143 S. Ct. at 2089;
see also id. at 2090 (Kavanaugh, )., concurring) (“l‘ederal court review of a state court's
interpretation of state law in a federal clection case should be deferential . . ). The
Supreme Court did not order state courts to gencrally defer to state legislatures; it
recognized that “[s]tate courts retain the authority 1o apply state constitutional restraints
when legislatures act under the power conferred upon them by the Elections Clause.” /d.
at 2089. The Supreme Court cautioned state courts against “transgress|ing| the ordinary
bounds of judicial review,” id., but nothing about the Court of Appeals” decision comes
close 1o the outer bounds of permissible review. Quite {o the contrary. [t 1s a stale courl
decision interpreting the text and history of the state constitution consistent with this state’s
long history of protecting fundamental rights guaranteed by the Kansas Constitution using
strict scrutiny, and this Court’s long precedent of recognizing that the right to vote is one
of those fundamental rights. See, e.g., Resp. 5-7; Levy & McAllister Br. 4.

Reading Maore v Harper as written rather than as imagined by Opposition Amici
makes clear that there 1s no conflict between the US. Constitution and this Court’s
precedent for protecting fundamental rights such as the right to vote through the
application of strict scrutiny.

[1l.  Strict scrutiny protects Kansans’ rights better than a balancing test.

Opposition Amici repackage Defendants” arguments inviting this Court to adopt the



Anderson-Burdick standard (or something that they call Anderson-Burdick) and similarly
argue that it would be a catastrophe for Kansas if the [egislature were subject to
meaningful judicial scrutiny when it passes laws that needlessly make voting more difticult
or make 1t more likely that the votes of qualified voters will not be counted. Plaintiffs
already have explained how the Anderson-Burdick framework is at odds with this Court’s
precedent as well as the views of the concurring and dissenting justices in Hodes, see Resp.
7-8, 17-18, and Professors Levy and McAllister further explain why it 1s irreconcilable
with the distinctive nature and provisions ol the Kansas Constitution, Levy & McAllister
Br. 8-11 & nn. 3 & 4; see also id. at 4 (“The deferential form of the Anderson-Burdick test
advanced by the state is even less rigorous than the undue burden test that Hodes rejected
as inadequate.”).® Plaintiffs likewisc have clsewhere addressed the fantastical claim that
the application of strict scrutiny would lead to extensive invalidation of the election code.
See Resp. 10. Rather than making clection law unworkable, strict scrutiny cnsures that
Kansans’ bedrock right to vote is not lightly infringed. See, e.g., Levy & McAllister Br. 4.
And, indeed, 11 1s consistent with how this Court has previously viewed legislation related
to the franchise as evidenced by the very cases upon which Opposition Amici rely to make

their argument.

® [ike Plaintiffs, Professors [.evy and McAllister also note that the “Anderson-Burdick”
test pressed by the State (as well as the Opposition Amici) 1s not even as demanding as the
federal version of that test. See [evy & McAllister Br. 3 (describing test advocated for by
the State as “a weakened, “deferential” form of the federal Anderson-Burdick standard™);
see also Resp. 17-18. That the test can shapeshift so dramatically depending on who is
describing it 1s further reason to conclude that it 1s simply inconsistent with this Court’s
repeated cmphasis that balancing tests are disfavored, particularly where fundamental
rights are involved. See Hodes, 309 Kan. at 670.



A, Anderson-Burdick is not right for Kansas.

Outside of the district court’s ill-conceived opinion below, the Anderson-Burdick
balancing test has not once been applied by a Kansas court, for good reason. That test was
developed by federal courts and reflects concerns of federalism that are simply not present
when a state court considers whether its own laws violale provisions of is own stale
constitution. See Resp. 13-14; [Levy & McAllister Br. 9-10. And while Kansas courts have
sometimes  interpreted  certain state  constitutional  provisions  in lockstep  with
corresponding federal provisions, there 1s #o corresponding federal provision for the
Kansas Constitution’s strong and explicit protections for the right to vote, which are far
more robust than thosc that exist in the federal Constitution. See Appellants Br. 38-39; Levy
& McAllister Br. 9; Kansas ACLU Br. 11-12.

Kansas courts have been clear that they “have the authority to interpret Kansas
constitutional provisions independently of the manner in which federal courts interpret
similar or corresponding provisions of the United States Constitution,™ that this “can result
in the Kansas Constitution protecting the rights of Kansans more robustly than would the
United States Constitution,” and that the suggestion that Kansas courts should blindly
tollow federal precedent “scems inconsistent with the notion of state sovereignty.” Hodes,
309 Kan. at 621. This 1s particularly truc where, as here, the text of the Kansas Constitution
1s so strikingly different from the federal constitution.

Referencing Rivera, the 1.1 I'und argues that the robust protections {or fundamental
rights in the Kansas Constitution and this Court’s precedent should be ignored because this

Court “has looked to federal jurisprudence as guidance in interpreting the Kansas
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Constitution™ in other instances. 1.1D I'und Br. 12 (discussing Rivera v. Schwab, 315 Kan.,
877, 898, 512 P. 3d 168 (2022)). But Rivera differs from this case in several important
respects. Most importantly, Rivera dealt with an equal protection challenge, whereas here
the Court 1s considering burdens on the fundamental right to vote. Rivera, 315 Kan. at 891,
see also Levy & McAllister Br. 9 (distinguishing the vote dilution claims in Rivera {rom
the vote demal claims here).

RITE gocs further than even Anderson-Burdick, urging this Court to adopt the view
that only laws that “aflirmatively” “remove the {ranchise {rom a segment of the electorate™
constitutle severe burdens subject to strict scrutiny and that all other election-related laws
be subject to rational basis review. RITE Br. 4-6. To support this extreme interpretation,
RITE claims that all federal courts and state supreme courts that have weighed in have
adopted this erroneous, narrow application of the Anderson-Burdick test. id. at 6-7. That is

falsc.” Rather, if this Court were to adopt RITE s dual-track system and apply strict scrutiny

" As Professors Levy and McAllister explain, this does not accurately characterize what
other courts have done. Levy & McAllister Br. 11-14. Not surprisingly, the cases RITE
ciles for the proposition that other courts have adopted its perverted version of the
Anderson-Burdick test, or a similar dual-track system to analyze “scvere™ versus “non-
severe” voting laws are inapposite. See Blevins v Chapman, 47 So. 3d 227, 229-30 (Ala.
2010} (cqual protection case concerning challenge to residency requirement for judicial
office); Ariz. Minority Coal. for Fair Redistricting v. Ariz. Indep. Redistricting Comn'n,
211 Anz. 337, 345, 121 P.3d 843 (Ct. App. 2005) (redistricting case involving an equal
protection challenge); F<ay v Merrill, 338 Conn. 1, 52, 256 A.3d 622 (2021) (deferring to
legislature where the legislature “[saw] {it to expand absentee voting in response to the
COVID-19 pandemic™); Orr v Edgar, 298 T11. App. 3d 432, 438, 232 [ll. Dee. 469, 698
N.E.2d 360 (1998} (noting that “legislation that infringes upon the right to vote 1s subject
to strict scrutiny,” but applying rational basis to an act that prohibited “one-punch™ straight-
parly voting because it only “affect[ed] the manner in which ¢itizens exercise their right 1o
vote” and “[d]id not prohibit voters {rom voting a straight-party ballot™); L.eague of Women

10



only to laws that “affirmatively™ remove the right to vole from eligible Kansans, 1t would
have among the least-protective legal regimes for voting rights in the nation.

[n an attempt to make its preferred approach palatable, RITE falscly claims that this
Court has previously recognized a dual-track approach, that distinguishes between
“restrictions” and “regulations,” subject to different levels of scrutiny. RITE Br. 3.
Specifically, RITE contends that Stase v. Doane and Lemons v. Noller limit “restrictions™
to laws that “prohibit an otherwisce-cligible group of individuals from voting™ or “remove
the franchise from a segment of the electorate.”™ RITE Br. 4. Under this definition,
according {o RITE, the challenged laws are mere regulations. This 1s also false.

As a threshold matter, the Court of Appeals already properly addressed and rejected
this argument. Op. 28 (citing Stare v. Doane, 98 Kan. 435, 440, 158 P. 38 (1916)). Bascd
on its review ol this Court’s precedent, the Court of Appeals held that “[1]he statutes we
arc dealing with arc not mere regulations, such as sctting the opening and closing time of

the polls. The statutes we are reviewing are restrictions that must be examined closely.” /d.

Voters of Ind., Inc. v Rokita, 929 N.E.2d 738, 766 (Ind. 2010) (rcjecting notion that
[ndiana’s state court precedent “grant| cd] a blanket authorization for the legislature to cnact
any voting regulation it sces fit”); Klection Integrity Project of Nev v Eighth Judicial Dist.
Clourt of Nev., 136 Nev. 804 (Nev. 2020) (upholding a law allowing stalewide voling by
mail when an emergency or disaster has been declared) (unpublished opinion); /isher v
Hargett, 604 S.W.3d 381, 400 (Tenn. 2020) (rejecting state’s contention that “under the
Anderson-Burdick framework, only rational basis review is warranted™); Carlson v San
Juan County, 183 Wash. App. 354, 376, 333 P.3d 511 (2014) (challenge to authorization of
residency districts of uncqual population); Staite ex rel. Blankenship v. Warner, 241 W. Va.
362,372, 825 S.E.2d 309 (2018) (action sccking to list a candidate on the general clection
ballot).

11



RITI: does not address the Court of Appeals™ analysis of this argument, or even altempt to
explain why 1ts conclusion was wrong.

Nor could it. The two cascs that RITE cites only reinforce the conclusion that this
Court has historically been protective of the franchise, carcfully scrutinizing attempts to
limit it, and recognivzing that the primary goal of election laws should be to ensure that
qualificd Kansans arc able to cffectively access and excercise their right to vote. There is no
basis for concluding that these principles only apply when restrictions on the franchise
entirely preclude a section of the ¢lectorate {rom voting at all. [nstead, these opinions
evince a broad protection {or voting rights entirely at odds with RIT1’s proposed dual-
track test.

To wit, in Doane, the Court expanded the franchise by striking down a statute that
resiricted who was deemed a qualified elector based simply on where the individual
resided. 98 Kan. 435, 158 P. 38, 40 (1916). Although the Doane Court provided some
examples of “restrictions” concerning the qualification of clectors, in no way did the Court
write a blank check to the L.egislature 1o pass any other election law that 1t desires. The
f.emons Courtl also focused on expanding the right o vote, holding that a statule that
extended the franchise through absentee voting was constitutional. 144 Kan. 813, 63 P.2d
177, 188 (1936). In doing so, the Court detailed the extensive history of absentee voting in
Kansas, noting that the first act conferring the right {o vole abseniee was 1n 1868. /d. at
184. The Court emphasized that *“|t]he primary object of an clection law, which transcends
all other objects in importance, 1s to provide means for effective exercise of suffrage.” Id.

at 188 (empbhasis added).

12



Relatedly, as early as 1884, the Court m State v. Butis recognized that the
[.egislature cannot abridge the right to vole through election-regulation laws. The Busis
Court acknowledged that some laws pertaining to “proper proofs™ may “wnder the pretext
of scecuring cvidence of voters” qualifications . . . cast so much burden as really to be
imposing additional qualifications.” 31 Kan. 537, 2 . 618, 621 (1884) (emphasis added).
The Butts Court made clear that “[t]he legislature cannot, by, in form. legislating
concerning rules of evidence, n fact, overthrow constitutional provisions.” fd.; see also
Op. 29-30. Yet, RITI:’s mierpretation of “restrictions’ directly conflicts with Buits. And
although the decision was cited by the Court of Appeals, RITE ignores i, instead asserting
that “the Legislature has a free hand to prescribe what proofs it rcasonably deems
necessary”™ and “rational-basis review . . . appl|ices| to all proofs-related legislation . . . so
long as the measure does not remove the {ranchise {rom a group of otherwise-eligible
Kansans.” RITE Br. 10.

To be clear, rational basis “is a very lenient standard” under which a reviewing court
must uphold a statute 1f it can “perceive any state ol facts which rationally justifies™ the
law. Injured Workers of Kan. v. I'ranklin, 262 Kan. 840, 847,942 P.2d 591 (1997) (quoting
Peden v. Kan. Dep't of Revenue, 261 Kan. 239, 258-39, 930 P.2d 1 (1996)). There 1s no
requirement that these facts be demonstrable, just conceivabie. Giving the Legislature free
reign to pass laws that restrict the right to vote or make 1t more likely that lawlul ballots
will be rejected on no stronger basis than that a scenario could possibly be conceived n
which the laws are uscful is letting the fox guard the hen house. And it would be directly

at odds with the judiciary’s responsibility to provide a check on the l.egislature to ensure
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that every Kansans™ right {o vote 1s protected. See Levy & McAllister Br. 8 (quoting
Cannon v. Sitate, 305 Kan. 850, 390 P.3d 461, 503 (2017)). This Court’s precedent of
analyzing government infringement of fundamental rights through the lens of strict scrutiny
accomplishes just that.

RITIL: also asserts that its dual-track system is preferable because 11 1s easily
administered. RITE Br. 14-15. In this way, RITE’s morc extreme intentional-and-total-
disenfranchisement-or-nothing may be casier to apply than the highly malleable Anderson-
Rurdick standard. See Op. 27 (citing /lodes, 309 Kan. at 665-69); see also levy &
McAllister Br. 10-11 & nn. 3 & 4. 3ut that easier application comes at direct and severe
injury to Kansas voters, decimating the explicit guarantees protecting the fundamental right
to vote in the Kansas Constitution. Under RITEs test, no clection law will ever be subject
to anything more rigorous than rational basis review unless it directly states that it prohibits
a group of people from voting, meaning that rational basis—a standard that ““lacks the
rigor demanded by the Kansas Constitution” for protecting fundamental rights”™—will
nearly always apply. Op. 27 (quoting //odes, 309 Kan. at 670). As discussed above and in
Plainti{{s’ prior briefing, this Court should not adopt the Anderson-Burdick balancing test,
let alone RITE s radical interpretation of it. Instead, 1t should follow its precedent and apply
the standard that best protects fundamental rights—strict scrutiny. Op. 27-28.

B. Strict scrutiny is not unworkable.

Drawing primarily on a non-precedential concurrence in Crawford v. Marion
County Election Board, 553 U.S. 181 (2008), and an out-of-context statcment in Bruovich

v Democratic National Commitiee, 141 8. Ct. 2321 (2021), Judicial Watch contends that
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the entire electoral edifice would fall if the lLegislature must face meaningful judicial
scrutiny when it enacts laws that make 1t harder {or voters o exercise their right to vote or
have their ballots counted.® Other Opposition Amici make similar arguments. See, ¢.g.,
RITE Br. 7-8. But neither case speaks to the 1ssuc before the Court: Cravwford considered
a challenge to a voter identification law under the federal constitution 1n a case in which
plaintiffs proffcred no cvidence showing the extent to which it actually would burden
voters in their exercise of the franchise, see Crawford v Marion Caty. Election Bd., 553
L.S. 181, 200 (2008), and in Braovich the claims were vote dilution claims brought and
analyzed under Section 2 of the federal Voting Rights Act, and therefore were subject to a
very different standard than applics when state courts evaluate state constitutional claims,
see Braovich v, Democratic Nat'H Comm., 141 5. Ct. 2321, 2338 (2021). As a result, neither
case requires this Court {0 ignore the plain language of the Kansas Constitution and its own
precedent to make good on this state’s constitutional guarantee that the right to vote 1s
fundamental and will be protected through a rights-first Iens, particularly where a law 1s
shown to unjustifiably impede on that fundamental right.

'or reasons already explained, the parade of horribles that Opposition Amici
envision has no basis in reality. As alrcady discussed, RITE asserts that only laws that fall
within its limited definition of “restrictions™ (1.c., laws that directly prohibit qualified

electors {rom voting) should be subject to strict scrutiny so that the government can more

* The passage that amici quote from Braovich addressed the application of “the disparate-
impact model employed in Title VII and Fair Housing Act cases,” not strict scrutiny. 141
S. Ct. at 2341, The term “strict scrutiny” does not appear in that opinion.
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easily enact laws to adminisier and regulate elections. See RITL BBr. 7-8. Not only 1s RITt s
government-{irst focus contrary to this Court’s approach o reviewing laws that impair
fundamental rights, but its concern that a strict scrutiny approach will inhibit the
government’s ability to regulate clections 18 unwarranted. Strict scrutiny requires that a
plaintiff {irst show that a regulation infringes on the right to vote. lf, and only if, a plaintifl
makes this showing docs the burden shift to the government to prove that the law 1s
narrowly tailored to an actual and compelling interest. Op. 28; Resp. 10. Thus, for mere
election-related regulations, 1t 1s unlikely that plamti{fs will be able 1o meet this showing
to shifl the burden of proof.

Morcover, when laws do impair the right to vote, 1t 18 not “irrational™ as RITE claims
to require the government to satisty strict scrutiny. What /s irrational 1s to suggest that
requiring the [egislature to justify election laws that impair the right to vote or make 1t
harder for ballots of lawful voters to be counted will somchow broadly “hamper the
Legislature’s ability to cnact . . . public policics.” RITE Br. 13. To the extent that the
“public policy™ in question is the desire to make it harder for qualified Kansans 1o vote or
have their ballots counted, the Kansas Constitution demands that this be “hampered.” By
guaranteeing the fundamental right to vote in explicit terms that foundational document
has alrcady madc the judgment that the necessity of guarding against laws that threaten this
most {undamental right outweighs any concerns about the burden on the [.egislature to
“assemble a record” to survive strict scrutiny. /ol at 12, If] in fact, the state needs to restrict
the right to vote to actually advance compelling state interests that are grounded in reality,

affirming the Court of Appeals™ decision will not prohibit it from doing so. Op. 28; Levy
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& McAllister Br. 8. But in this case, which concerns a signature matching requirement that
threatens to disenfranchise eligible voters based on the standardless, mnexpert, subjective
Judgments of clection officials, and an arbitrary ten-ballot imit for ballot collectors that
will ncedlessly make 1t harder for voters like those in Plaintiffs Faye Huclsmann and

Patricia [.ewter’s religious communily {o exercise their right to vote, the State should not

and narrowly tailored to further the State’s compelling interests in preventing voter fraud.
See Levy & McAllister Br. 8; see also Op. 28.

This 1s no radical proposition. [t 1s the only one consistent with the Kansas
Constitution’s plain language and this Court’s long-standing rights-first approach to the
most fundamental of rights.

C. The Challenged Restrictions burden the right to vote.

The Court of Appeals carefully considered and followed this Court’s rights-{irst
approach, which requires Kansas courts to apply strict scrutiny once a plaintiff has shown
that a law infringes on a fundamental right “regardless of [the| degree” of the infringement.
Op. 28 (citing ffodes, 309 Kan. at 669); id (“[Blefore we apply strict scrutiny, we must
decide whether the government action impairs the constitutionally protected right to vote.”
(citing Hodes, 309 Kan. at 672)); see afso Resp. 5-6. The Court of Appeals held that
Plainti{{s met this showing {or both challenged laws. As alleged by Plaimntiffs, under the
Signature Verification Requirement “election officials will erroneously determine voters’
signaturcs arc mismatched,” thus disenfranchising voters who have “provided “proper

proofs™ for rcasons outside of their control. Op. 30. And under the Ballot Collection
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Restriction, the number of voters a ballot collector can help 1s limited to ten individuals,
thus “prevent[ing] voles from being cast and counted.” /d. at 32. It was only affer linding
that both laws impair the right to vote that the Court of Appeals held that the State must
now show that the challenged laws arc narrowly tailored to serve a compelling interest. Op.
28,31, 34, 47.

RITE attempts to twist the Court of Appeals” holding, stating that it cssentially
held that Kansans have constitutional rights (1) to cast advance ballots free of any identity
verification procedures and (2) to submitl these ballots via large-scale, private ballot
collectors.” RITE Br. 2; see also id. at 10. The Court of Appeals did no such thing. Rather,
it properly homed in on the crux of the matter, holding that **|t]he right at issuc 1s really the
fundamental right to have one’s vote counted,” otherwise “[t]he right to vote is illusory.”
Op. 36. Having found that the challenged laws prevent qualified Kansans {rom having their
votes counted, the Court of Appeals correctly held that strict scrutiny applies. And RITE
tellingly ignores Kansas™s extended reliance on ballot collection to ensure access to the
franchise, as well as the total absence of any indication i1 has led to fraud, not to mention
the fact that Plaintiffs do not challenge the affidavit requirement that the [.egislature also
enacted, which thoroughly guards against RITE’s purported concerns,

HEP further argues that strict scrutiny does not apply because the signature
verification “does not burden voters™ because of various accommodations or alternatives,
but 1ts argument 1s sclectively based on two out-of-jurisdiction cases, neither of which
actually support its argument. [IEP Br. 8-9. Richardson v. Tex. Sec'y of State, 978 F.3d

220, 237 (5th Cir. 2020), 1s a motions panel decision from the Iifth Circuit Court of
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Appeals, granting a motion {o stay a lower court decision. Notably, because they are often
decided on an expedited basis without the benefit of time to carefully consider the parties’
papers and argument, motions pancl decisions are not even precedential within the Fitth
Circuit. See Richardson, 978 F.3d at 244 (Higgenbotham, ., concurring) (“any opinion on
a motions panel 1s essentially writlen in sand with no precedential value™); see also
Northshore Dev., Inc. v. Lee, 835 F.2d 380, 583 (5th Cir. 1988) (“"We¢ have stated betfore
that a motions pancl decision is not binding precedent.”). But even so, Richardson docs not
hold that signature verification imposes no burden at all; instead, it found that in that case
the record did not support finding that the burden was “severe,” and because the case arose
under the federal constitution and was cvaluated under Anderson-Burdick, the court
granted the stay motion. When the matter was considered by the Fifth Circuit’™s motions
panel, 11 did not reach the merits, instead finding the case should have been dismissed on
sovereign immunity grounds. Richardson v. FFlores, 28 F.4th 649, 655 (5th Cir. 2022).
Memphis A. Philip Randolph Inst. v. Hargetr, 978 F.3d 378, 391 (6th Cir. 2020), was
similarly dismissed for lack of jurisdiction there, based on the Sixth Circuit’s
determination that the plaintifls lacked standing to bring the claim to begin with. And HI:P
ignores a myriad of cases that expressly recognize the scrious burdens imposed by
signature verification laws. See Op. 26-27 (citing cascs). Rather than providing “another
reason” not to apply strict scrutiny, this argument 1s just another way of advocating {or the
Anderson-Burdick test, and urging the Court to abdicate its responsibility to guard against
restrictions like the signature verification requirement that make it more likely that ballots

cast by lawlul voters will be rejected.



This argument also 1ignores thai, as alleged and as noted by the Court of Appeals,
the burden on the right to vote is that voters™ ballots will be rejected due to erroneous
determinations because signature matching is an extremely unrcliable process, not the
burden of having to sign the ballot in the first place. Op. 30. Contrary to [IEP’s later
argument, the 1ssue 1s not “that an election official might make a mistake™ or “human
crror| | by state actors.” HEP Br. 11. It 1s that clection officials wil/ make mistakes because
there 1s no way to adequately compare and review signatures under the constraints imposed
by an election. Resp. 11-12, 14; Pls.” Merits I3r. 34-35 (June 9, 2022).

RITI: similarly argues there 1s no right {o vote via absentee or advance ballot. RITE
Br. 10. Evidencing its lack of familianity with the Kansas Constitution, RITE incorrectly
asscrts that “the Kansas Constitution 1s entircly silent on the subjects of absentee and
advance voting” and that the “historical record . . . removes all doubt as to whether the
Kansas Constitution creates a right to advance (1.c., no-excuse absentee) balloting.” /¢l In
fact, article 5, scction 1 of the Kansas Constitution references absentee voting. And cven
the Secretary of State acknowledges that absentee voting in Kansas dates back to the Civil
War. Resp. 9 n.3. Moreover, Kansas has allowed advance voting for nearly 30 years. And,
as the Court of Appcals explained, because a voter can have their absentee ballot rejected
for rcasons beyond their control and potentially receive no timely notice, the Challenged
Restrictions rob voters of any ability (o have their ballots counted. Op. 36; see a/so Kansas
ACLU Br. 7. Thus, regardless of whether the right at issue is the right to have one’s vote

counted or to vote by mail, the Court of Appeals properly held that the Signature
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Verification Requirement and Ballot Cellection Restriction impair that right. See Resp. 9,
19.

IV. Opposition Amici misrepresent laws and decisions from other states with
their own distinct constitutions.

Opposition Amicl cite purportedly similar laws from other states and rely on out-
of-context quotations {rom foreign courts 1o claim that strictly scrutinizing laws that burden
the right to vote would make Kansas an outlier. See LD Fund Br. 2; 11IEP Br. 3-4. As
reflected by the briefs submitted by amici Professors Levy and McAllister (at 11-13) and
the ACLLU of Kansas (al 8-10), this view of constitutional jurisprudence i other states 1s
mischaracterized at best, and the take-away that both Defendants and Amict urge {latly
wrong. But it also is beside the point. It fundamentally does not matter whether Kansas™s
Signature Verification and Ballot Collection regulations are consistent with other states’
laws, or might pass muster under other stale’s constitutions, because this case asks whether
these laws are consistent with the Kansas Constitution.

Nor is 1t remotely true that “ruling in Plaintiffs™ favor would unduly call into
question the legitimacy™ of regulatory measures n other states. [LID I'und Br. 10. This
assertion reflects a profound misunderstanding of state constitutional law. To state the
obvious, thosc states have their own constitutions that may or may not offer the same
protections as the Kansas Constitution, as well as the ability and power to interpret those
documents consistent with their own unique history and jurisprudence. And even if Kansas
were to provide stronger protections for the fundamental right to voter than many other

states, Amicit do not explain why it should be considered a problem rather than a point of

21



pride. Nor do they provide sufficient context for this Court to determine the constitutional
provisions or the slate actions at issue 1n the cases they cite, let alone evaluale how various
state courts actually analyzed those 1ssucs.

A brief examination of the cases they point to, morcover, demonstrates that they
repeatedly did not actually mmvolve similar guarantees of the right o vole  or even similar
claims. For example, the California, Indiana, Michigan, and New Jersey cases cited by
HEP involved equal protection provisions, not provisions explicitly protecting the right to
vote, see Choudhry v. Free, 17 Cal. 3d 660, 662, 552 17.2d 438, 439 (1976) (alleging statule
violated property qualification and equal protection clauses); /nd CGaming Comn'n v.
Muoseley, 643 N.E.2d 296, 304 (Ind. 1994) (“Appcllees do not complain, however, that they
were denied the right to vote.™); /n re Reguest for Advisory Opinion Regarding
Constitutionality of 2005 PA 71, 479 Mich. 1, 35, 740 N.W .2d 444, 463 (2007) (adopling
test for “resolving an cqual protection challenge to an clection law under the Michigan
Constitution™); Abramowiiz v. Kimmelman, 203 N.J. Super. 118, 121, 495 A.2d 1362, 1363
(App. Div. 1985) (“Plamtiffs contend that the amendment 1s unconstitutional “special’
legislation and that it violates constitutional guarantees of equal protection.™). The Missouri
Supreme Court explicitly rejected the Anderson-Burdick test, Weinschenk v. State, 203
S.W.3d 201, 216 (Mo. 2006) (“Appcllants” argument that this Court should not apply strict
scrutiny but should apply a “flexible’” test for examining votling restrictions such as that
announced by the United States Supreme Court in Burdick v. Takushi also 1s not
persuasive.”™) (citations omitted). The Nebraska and Nevada cases addressed federal

constitutional challenges and indeed in Nebraska the challenge was to the state’s
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constitution itself. See SNiate ex rel. Johnson v. Gale, 273 Neb. 889, 893, 734 N.W.2d 290,
296 (2007) (seeking “a declaration that article [II, § 12, [of the Nebraska Constitution]
violated their constitutional rights under the Ist and 14th Amendments to the ULS.
Constitution.”); Busefink v. State, 128 Nev. 525, 528, 286 P.3d 399, 602 (2012) (“The
central issue 1n this case is whether NRS 293.805°s prohibition on the payment of
individuals based upon the number of voters registered violates the First Amendment.”).
And the language quoted from the Washington case comes from a discussion of substantive
due process. See Carlson v. San Juan Cnaiy., 183 Wash. App. 354, 375,333 P.3d 511, 522
(2014). These cases offer no insight mnto how this Court should interpret and apply the
Kansas Constitution.

HEP also points to scveral other state constitutions that “protect the ‘right of
suffrage™ and claims that “the courts of those States still defer to their legislatures 1n
clection matters.” HEP Br. 8. The constitutional provisions cited use language distinet from
that used in the Kansas Constitution, and amicus further neglects to provide any casclaw
for three of the four identified states potentially because they may not support the
proposition that deference 1s required. See levy & McAllister Br. 11-12 (noting recent
analysis that “morce than half of states have precedent that directly or indirectly supports
the application of strict scrutiny to laws that impair the right to vote™).

As Plaintiffs have pointed out in prior briefing, numerous {ederal decisions have
concluded that assisting voters with obtaining or returning applications or ballots and
performing other acts requisite to voting is constitutionally protected expressive activity.

See Resp. 22. Similarly, courts across the country have found that signature matching laws



like Kansas’s cause the erroneous rejection of valid ballots. See id. at 35, n.10. In fact,
courts have held that many of the states that the 1.1D I'und insists this Court should look to
as models have signature matching laws that “ha|ve] catcgorically disenfranchised
thousands of voters arguably for no reason other than they have poor handwriting or their
handwriting has changed over time,” Ia. Democratic Party v. Detzner, No. 4:16¢v607-
MW/CAS, 2016 WL 6090943, at *7 (N.D. Fla. Oct. 16, 2016), and that “the costs
associated with [ballot collection laws| are simply too high and too burdensome to remain
the law.”™ W Native Voice v. Stapleion, No. DV 20-0377, 2020 W1. 8970685, at *1 (Mont.
Dist. Sept. 25, 2020).

[n the latter case, the LD Fund actually cites the law that a Montana state court
struck down as violating the fundamental rights to vote, free speech, and due process as
support for 1ts argument that states across the couniry “have taken a variety of steps to
regulate ballot collection to ensure clection integrity.” LD Fund Br. 9, n.7. The LD Fund’s
misstatement of law aside, Plaintitfs do not challenge “steps to regulate ballot collection™
such as requiring an affidavit from a ballot collector; they challenge only the arbitrary and
unnecessary numeric limit. Resp. 2, 15-17; Pls.” Merits 131. 8 n.3.

V. The out-of-state “cvidence” Qpposition Amici present is improper at this
stage of the proceedings and facially not credible.

PILF’s primary contribution to these proceedings is to provide a scries of citations
to news arlicles {rom other states that they argue justify the Signature Verification
Requirement. PILF Br. 5. As a threshold matter, this type of extrancous “cvidence™ is

improper in an amicus bricf in general, see Ross v. Nelson, 534 P.3d 634, 651 (Kan. Ct.
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App. 2023), and 1s particularly so here, where the appeal comes to this Court from a district
court’s order on a motion to dismiss. On remand, the State will have the opportunity to
present evidence and argument that the Challenged Restrictions are narrowly tailored to
advance a compelling government interest.

PILIs history with misinterpreting and misconstruing alleged {raudulent voting
activity underscores the importance of ensuring that the “evidence™ that they purport to
offer not be taken at face value. As referenced above. 1n 2018, PILF found itself on the
wrong side of a lawsuit by the [.eague of United [.atin American Citizens (“LULACT) and
four individuals over publications PILE created and sent to the national media Alien
Invasion I and Aljen Invasion lI—which “accused Virginia voters of ‘committing multiple,
scparate felonies, from illegally registering to vote to casting an ineligible ballot.”” LI71.AC

Richmond Region Council 4614 v. Pil4, No. 1:18-cv-00423, 2018 WI. 3848404, at *1
(E.D. Va. Aug. 13, 2018) (quoting complaint). PILF based its accusations on information
it obtained from Virginia’s voter registration data; the plaintitts accused PILF of “drawing
false conclusions from™ that data and, in fact, the information that PILI° published included

names of properly voting citizens. /d.” The lawsuit was ultimately settled, and as part of

? See, e.g., Jane C. Timm, Vore I mud( ‘rusader J. Christian /Idams \parks Ouirage, NBC
NEWS (~\ugj 27,2017, 6:13 AM), hiips-Sovvow nhenewscom/politcs donsldmamp v ot
fruud-consador-echisian-adams-sparka-outrapon 7U000 6 (1dgnhi\1n0 a Virginia voter
who, despite being born i New Jcrsc.y. was tageed by Pl I F's Alicn Invasion publications
45 4 HONCHIZCn Voter).
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that settlement P11 s leader, J. Christian Adams, 1ssued an apology to several Virginia
voters that PILE falsely accused of being illegal voters. !V

Remarkably, in its amicus brief presented to this Court, PILF cites an article that .
Christian Adams published in the Daily Caller as “proof™ that the challenged laws here
should be beyond judicial scrutiny. See PILE Br. 9. Other “proof” that PILE submits 1o
support reversal of the Court of Appeals” opinion include multiple links to PILF’s own
sclf-published articles. /d. at 4-5. And in other examples, even PILF's description indicates
that the issue was discovered, not because of signature matching, but because of sell-
reporting by the voler, or other safeguards built into the system that do not similarly
threaten to discard validly-voted ballots, such as when a voter sought to obtain an absentee
ballot and discovered onc had already been issued. 7d. at 9.

f-ven setting those significant and sertous 1ssues aside, PIL.I"s emphasis 1s entirely
on incredibly isolated incidents among literally hundreds of millions of ballots cast in
countless clections across the country, the unlikely risk of which it argues justifies
provisions that demonstrably wi// disenfranchise lawful, qualified voters. Accordingly,
PILIY asks this Court to imagine “how one illegally caslt vote can have significant
conscquences,” PILF Br. 2, yet ignores the significant consequences of cven one illegally
excluded vote—a far more common conscquence of restrictive voting laws—not to

mention the considerable possibility of deterring citizens {rom voting in the first place by

W' Sam Levine, Voter IFraud Activist Will Apologize to Citizens He Accused of Being
Hiegal Voters, TIUFFINGTON POST (Jul. 18, 2019, 1:21 PM),
https://'www.huffpost.com/entry/j-christian-adams-pilf-

seltlement n 5d309002e4b0419fd3298¢e6.
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grecting unnecessary barriers to voting. See Kansas ACLU Br. 13-15. Confronted by
¢lections 1n which a miniscule fraction of the eligible population actually votes, PIL.]I* has
decided that the solution 1s to crack down on nearly non-existent fraud rather than to make
voting more accessible. The Kansas Constitution does not permit this Court to do the same.

[f remanded, the evidence that will be presented in this case will demonsirate that
voter fraud 1s, by any objective measure, nearly non-cxistent. The IHeritage Foundation
databasc that PILF touts identifics 1,453 “proven instances of voter fraud” dating back to
1982 a period of time in which over 1.1 biflion voles were cast 1n presidential elections
alone. This Court should decline PIL.I""s invitation to adopt a jurisprudence that requires
courts to defer any time the legislature makes it even more difficult to vote because of the
literally one-in-a-million chance that someone might cast an unlawtul ballot.

HI:P similarly argues at some length that signature verification {urthers Kansas’s
interest in clection integrity, but that is a factual question that is not currently before this
Court. Amicus (at 13) accuses the Court of Appeals of “substitut[ing| its preferred interest
in voler turnout for the State’s interest in protecting against {raud™ and “reason[ing] that
the State’s interest in increased participation in the election process was more imporiant
than the State’s interest in preventing fraud,” but that is very clearly not what the Court of
Appeals actually did. Instead, the Court of Appeals remanded to the district court “to give
the State and the Defendants the opportunity to show that the statute can overcome sirict
scrutiny.” Op. 47. The Court of Appeals provided some guidance on relevant
considerations. but it 1s for the district court to determine n the first instance whether the

Signature Verification Requirement can survive strict scruliny. /d.
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CONCLUSION

There 1s no basis in Kansas law or 11s Constitution {o denigrate the right {o vote to a
lesser-protected status than other fundamental rights protected by that Constitution. Resp.
6-7. Quite to the contrary, as this Court has long recognized, the right to vote 1s “the bed-
rock of our {ree political system.”™ Moore v Shanahan, 207 Kan. 645, 649, 486 P.2d 506
(1971). Permitting the Legislature to cnact voting laws that impede lawful Kansas voters”
ability to excercise that fundamental right without a compelling basis can lead to the
dissolution of meaningfully democratic government; as the l'ramers cited by amici
understood, “a body of men are unfit to be both judges and parties at the same time; yet
what arc many of the most important acts of legislation, but so many judicial
determinations, not indeed concerning the rights of single persons, but concerning the
rights of large bodies of citizens?” The Federalist No. 10 (James Madison).

The possibility of an unconstrained legislature aggrandizing power to itsclf is far
more problematic for democratic legitimacy than requiring clection laws that make 1t
harder for lawful Kansas voters to successiully participate in the democratic process to
withstand judicial scrutiny. This Court should apply its precedent; affirm the Court of
Appeals; and require the challenged laws to undergo strict scrutiny by remanding to the

district court for expedited proceedings.
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