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I 
I NATURE OF THE CASE 

I Appeal is taken from the District Court's decision in favor of 

defendant Lois Birt as to a purported deed that was not recorded until 

I 
I after the death of the grantor of the deed as to which the undisputed 

evidence indicates it was not to be effective during the grantor's lifetime. 

ISSUE ON APPEAL 

I Is the purported deed an invalid testamentary instrument because 

I the grantor (Jane M. Hergenreter) and the grantee (Lois M. Birt) did not 

intend it to be effective during Jane M. Hergenreter's lifetime? 

I 
STATEMENT OF FACTS 

I 1. Jane M. Hergenreter died August 25, 2005. (R. IV, 21). 

I 2. At the time of Jane M. Hergenreter's death, Lois M. Birt 

claimed to have possession of an unrecorded deed dated May 6, 1998, 

I 
I from Jane M. Hergenreter. (R. IV, 44-46). A copy of this deed is attached 

as Appendix A. 

3. The legal description on the May 6, 1998 deed is: 

I The East One Half of the Southwest Quarter of Section 26, 

Township 12 South, Range 14 East of the 6TH P.M.,


I Shawnee County, Kansas (containing 80 acres more or 

less) 


I Lot One and Lot Three of the Northwest Quarter and the 

South Half of the Northwest Quarter of Section 26, 
Township 12 South, Range 14 East of the 6TH P.M., in 

I Shawnee County, Kansas (containing 160 acres more or 
less) 

I 
I 
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I 

I The East One Half of the Southeast Quarter of the 

Northwest Quarter of Section 13, Township 12 South, 

I Range 14 East of the 6TH P.M., Shawnee County, Kansas 
(containing 40 acres more or less) (sic - should really be 
20 acres) 

I The East One Half of Government Lot 2 and the Southeast 
Quarter of the Northeast Quarter of Section 27, Township

I 12 South, Range 14 East of the 6TH P.M., Shawnee 
County, Kansas (containing 80 acres more or less). 

I (R. I, 86, 97-98; R. V, 3). 


4. The deed was not recorded until after the death of Jane M.


I 
Hergenreter. (R. III, 250). Lois M. Sirt testified that after hearing of Jane 

I M. Hergenreter's death at about 7:00 or 7:30 a.m. on August 25, 2005, 

I Lois M. Sirt took the deed to the Shawnee County Register of Deeds 

shortly thereafter at about 8:00 a.m. the same day. (R. IV, 25-26, 88-89). 

I The deed was officially recorded at noon that same day (August 25, 


I 
 2005). (R. IV, 26; R. V, 3). 


5. On August 24,2005, the day before Jane M. Hergenreter's 

I death, Lois IVI. Sirt withdrew the entire amount of $10,155.40 from Jane M. 

I Hergenreter's Columbian Sank account no. 10156043. (R. IV, 17-18,21; 

R. V, 21).

I 
6. Lois M. Sirt was named as the "agent" on Columbian Sank 

I account no. 10156043. (R. IV, 16-17; R. V, 20). Lois M. Sirt was not an 

I owner (in joint tenancy or otherwise) or a payable on death beneficiary on 

Columbian Sank account no. 10156043. (R. II, 90, 102; R. IV, 16, 18). 

I 
I 2 
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I 
I 7. The Columbian Bank account was set up for Lois M. Birt to 

I 
 write checks for Jane M. Hergenreter while Ms. Hergenreter was on trips. 


(R. IV, 16). 

I 
I 8. Lois M. Birt testified that Jane Hergenreter told her to "close 

the account." (R. IV, 18-19,81,87). Jane Hergenreterwas then 89 years 

old (R. IV, 17) and in the hospital. (R. IV, 18). Nothing was put in writing 

I by Jane Hergenreter and there were no other witnesses to their 


I conversation. (R. IV, 19). 


9. Lois M. Birt testified that she "considered it as a gift from 


I 
Jane" and that she kept the money. (R. IV, 19). 

I 10. Lois M. Birt indicated that she used some of the Columbian 

I Bank funds to pay for Jane M. Hergenreter's funeral and to make a $500 

gift to St. David's Episcopal Church. (R. IV, 23). 

I 
I 11. Lois M. Birt had no legal obligation and did not obtain court 

approval to pay for the funeral expenses or to make the gift to St. David's. 

(R. IV, 23-24). 

I 
I 12. Lois M. Birt maintains that the money was hers, not the 

estate's, even though she reported it on Schedule C of the amended 

Kansas estate tax return as an asset and deducted the payments on the 

I amended Kansas estate tax return. (R. IV, 24). 

I 13. Lois M. Birt acknowledged that the Inventory (R. V, 17-19) 

I 

should be corrected to re'flect the $10,155.40 Columbian Bank account. 


(R. IV, 24-25). 
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I 
I 14. Lois M. Birt also claims title to the Shawnee County real 

I estate owned by Jane M. Hergenreter pursuant to the deed recorded after 

Jane M. Hergenreter's death. (R. IV, 25-26; R. V, 3). 

I 
I 15. The Shawnee County real estate on the purported deed to 

Lois M. Birt (R. V, 3) is not shown on the Inventory (R. V, 17-19) for Jane 

M. Hergenreter's estate, that is signed by Lois M. Birt as executor. (R. IV, 

I 26). The Shawnee County real estate is not even listed under "Transfers" 


I on the estate Inventory. (R. IV, 26; R. V, 18). 


16. Lois M. Birt was named as executrix (to serve without bond) 


I 
in Jane M. Hergenreter's will (R. IV, 35-36; R. V, 13-14) and was 

I appointed as such in Shawnee County probate case no. 05P380 on 

I December 9, 2005 (Court file 05P380 of which judicial notice was taken at 

R. IV, 33-34). Jeffrey O. Heeb was issued letters of special administration 

I 
I on June 4, 2007 to investigate and take action regarding the matters at 

issue in this case. (Court file 05P380 of which judicial notice was taken at 

R. IV, 33-34; R. I, 86, 97). Jeffrey O. Heeb filed this action as special 

I administrator of the estate of Jane M. Hergenreter, deceased, to recover 

I the Shawnee County real property on January 2, 2008 and subsequently 

amended the petition to also seek recovery of the Columbian Bank money 

I 
market account (R. 1,97-114). 

I 17. Between the May 6, 1998 date on the deed and Jane M. 

I 

Hergenreter's death on August 25, 2005, Lois M. Birt did not ever: 


I 
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I 
I a. Reside in the house on the property. 

b. Request Jane M. Hergenreter to move off of the 

I 
property. 

I c. Ask Jane M. Hergenreter for rent. 

I d. Put up any no trespassing signs. 

e. Mow the property. 

I f. Pay for any utilities to the property. 

I g. Pay for any insurance on the property. 

h. Pay for any real estate taxes on the property. 

I 
I. Receive any of the Conservation Reserve Program 

I (CRP) income from the property that Jane 

Hergenreter got. 

I 
J. Tell anyone that she owned the property. 

I k. Write to anyone that she owned the property. 

I I. Try to mortgage the property. 

m. List it on any financial statement as being owned by 

I Lois M. Birt. 

I n. Try to sell any part of it. (R. IV, 46-48). 

Lois M. Birt did not exercise dominion over the real property during Jane 

I M. Hergenreter's lifetime. (R. I, 87, 98). 

I 18. Less than six (6) months after the May 6, 1998 date on the 

purported deed to Lois M. Birt, Jane M. Hergenreter sold the following 

I 
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I 
I described twenty (20) acres to Dargal Clark Builders, Inc.: 

I The East half of the Southeast Quarter of the Northwest 
Quarter of Section 13, Township 12 South, Range 14 East 
of the 6th P.M., Shawnee County, Kansas. 

I (R. 1,87,98-99; R. IV, 48-49, 142; R. V, 4, 5). The deed for this 20 acres 

I was signed by Jane M. Hergenreter on October 20, 1998, and was 

recorded on October 21, 1998. (R. IV, 48; R. V, 4). A copy is attached as 

I Appendix B. 

I 19. Lois M. Birt did not sign the October 20, 1998 deed for the 

20 acres as an owner. She did sign it as the notary. (R. IV, 49, 94-95; R.

I 
V,4). She did not object to Jane M. Hergenreter's sale of the 20 acres. 

I (R. IV, 49, 93-94). 


I 
 20. Lois M. Birt received none of the proceeds from Jane M. 


Hergenreter's sale of the 20 acres. (R. IV, 50). In fact, Jane M. 

I Hergenreter gave the proceeds of the sale to William Hergenreter's 


I 
 nieces and nephews (her nieces and nephews by marriage). (R. I, 89, 


101; R. IV, 50-53; R. V, 5). Jane M. Hergenreter noted on the January 5, 

I 1999 letter signed by her and sent to her nieces and nephews (by 

I marriage) that there was U$9,000 each" for each niece and nephew 

resulting from the 20 acre sale and some matured CD's and government 

I 
bonds. (R. IV, 53; R. V, 5). Lois M. Birt wrote on the letter that this 

I totalled $117,000.00. (R. IV, 52). Lois M. Birt did not consider the 20 

I 
acres to be part of the property purportedly transferred to her, although 

I 6 
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I 
I she acknowledged that nothing in the purported deed to her (R. V, 3) 


I 
 distinguished that 20 acres. (R. IV, 53). 


21. On March 27,2002, Jane M. Hergenreter wrote a letter to 

I 
I the editor of the Topeka Capital-Journal stating, "I live on a farm, which I 

own, in Mission Township, Shawnee County." (R. IV, 55; R. V, 6). 

22. Lois M. Birt never told Jane M. Hergenreter to stop telling 

I people that it was Jane M. Hergenreter's property. (R. IV, 59). 

I 23. Lois M. Birt testified that she was treating the May 6, 1998 

deed as though Jane M. Hergenreter had a life estate and Lois M. Birt

I 
had the remainder. (R. IV, 60, 80). She claims to quote what Jane M. 

I Hergenreter orally stated to her about being able to live on the property 

I when handing her the deed on May 6, 1998. (R. IV, 79-80). She also 

claimed to quote Jane M. Hergenreter as stating, "Put this in safekeeping 

I and I would like you to hold it until I die, at which time you can record it." 

I 
 (R. IV, 44). 


24. On October 16,2006, John Hamilton (as Lois Birt's attorney) 

I wrote to John Terry Moore (attorney for the nieces and nephews of 

I William Hergenreter and Jane M. Hergenreter) and stated at paragraph 

number 3 that, "Prior to filing the deed Mrs. Hergenreter and Lois Birt 

I 
treated the property as Jane having retained a life estate. Prior to 

I delivery of the deed, Mrs. Hergenreter could have destroyed the deed had 

I 

I 
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,I
I that been her choice." (R. V, 22). When read this statement, Ms. Birt 


I 

stated, "That would be true." (R. IV, 62). 


25. For at least eight or nine years, Jane M. Hergenreter 

I 
I examined abstracts for the Shaw, Hergenreter & Quarnstrom law firm and 

drafted legal opinions that one of the attorneys would sign. (R. IV, 59, 

199-200). 

I 
I 26. Despite Jane M. Hergenreter's familiarity with deeds and 

title, there is no mention in the May 6, 1998 deed of a life estate. (R. V, 

3). This was acknowledged by Lois M. Birt. (R. IV, 28). Carl Quarnstrom 

I testified that Jane Hergenreter would have known the difference between 

I a life estate and a remainder. (R. IV, 209), 

I 
27. Lois M. Birt did not ever tell the man she lives with about the 

May 6, 1998, deed because if she "had died first, the deed would not 


I have been recorded and Jane would have been free to do with it whatever 


I 
 she wanted." When asked if that was still her position she responded, 


"Exactly, yes." (R. IV, 62). 

I, 

I 
I 28. Lois M. Birt testified that Jane M. Hergenreter was a "careful 

and precise" certified public accountant and that she believed that Jane 

M, Hergenreter filed all of the tax returns required for Bill and Jane 

I Hergenreter. (R. IV, 63). 

I 29. Lois M. Birt also acknowledged that, as executor, she had 

personal responsibility to see that Jane M. Hergenreter's tax returns had 

I 
I 
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I 
I been properly filed. (R. IV, 63). Lois M. Birt also testified that she was 


I 
 satisfied that all necessary tax returns had been filed for Jane M. 


Hergenreter. (R. IV, 63). She was not aware of a gift tax return having 

I 
I been filed by or on behalf of Jane M. Hergenreter for the alleged May 6, 

1998 deed as to which Lois M. Birt acknowledges she paid no 

consideration and for wrlich the real estate value far exceeded the annual 

I gift tax exclusion. (R. IV, 63-65). 

I STANDARD OF APPELLATE REVIEW 

This is an unusual case in that an important admission was 

I 
overlooked by the trial court. The general standard of review where 


I material facts are not disputed and the legal conclusions of the trial court 


I 
 are at issue is unlimited. As recognized in Nicholas v. Nicholas, 277 Kan. 


171, 177, 83 P.3d 214, 220 (2004) the application of law to facts provides 

I 
I for unlimited review by the Court of Appeals. 

Appellant has been unable to find a published case where there 

was appellate review of facts that needed to include an undisputed fact 

I 
I that was overlooked by the trial court. This appeal necessarily must 

consider a written statement by defendant's attorney that was admitted by 

defendant, at trial. It sets forth defendant's understanding of the intent 

I and effect of the deed at issue. Where such a fact is not included among 

I the district court's findings, this Court is "equally able to consider the 

I 
undisputed testimony", as stated below in the unpublished Court of 

I 
9 

I 



I 
I Appeals opinion in In the Matter of the Application to Adopt M.R. G., 196 

I 
 P.3d 451, No. 99,892,2008 WL 4966493 *6 (Kan. Ct. App. Nov. 21, 


2008): 

I 
I Ordinarily this lack of specific findings would require us to 

remand the case for findings of fact by the district court. The trial 
court is in the best position to weigh conflicting evidence and make 

I 
determinations of credibility; we are not. Here, however, the 
evidence is essentially undisputed as to the support father 
provided in the relevant 2-year time period. Thus, we need not 
remand the case to the district court for factual findings since we 
are equally able to consider the undisputed testimony on the extent 

I of father's support for his child. 

Although unpublished opinions are not favored for citation, Rule 7.04 

I 
(f)(2) of the Rules Relating to Supreme Court, Court of Appeals and 

I Appellate Practice allow citation "if they have persuasive value with 

I respect to a material issue not addressed in a published opinion of a 

Kansas appellate court and they would assist the court in its disposition." 

I That is the case here; and as required by the rule a copy of the 

I 
 unpublished M.R. G. opinion is attached as Appendix E. 


The issue raised in this appeal was initially raised in plaintiff's 

I Amended Petition and most particularly at paragraphs 1-3, 5 and 6 (R. I, 

I 97 -99) and 3. a. and 3. b. of the Pretrial Order (R. II, 120), and ruled upon 

in the district court's Memorandum Decision and Order at pages 1, 2, 6, 7

I and 14-28 (R. III, 245. 246, 250, 251, 258-272). So that there is no 

I misunderstanding, plaintiff is not asserting undue influence or suspicious 

circumstances on appeal (as those issues involve factual determinations 

I 
I 
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I 
I as to which the district court weighed the evidence in such a manner that 

I it is highly unlikely that the district's court's conclusions would be 

I 

overturned on appeal). Plaintiff's contentions are based upon undisputed 

I documents and defendant'sadmissions (a critical one having been 

overlooked by the trial court) and the application of well established case 

law to those particular facts. 

I ARGUMENTS AND AUTHORITIES 

I I. A DEED THAT IS NOT TO BE EFFECTIVE UNTIL AFTER 

I 

DEATH IS TESTAMENTARY IN CHARACTER 

I "The passing of an executed deed into the hands of a grantee 

named therein does not constitute a delivery, where it is the 

I 

understanding and intention that the instrument shall not then become 

I effective as a conveyance." Bremyer v. School Ass'n of Swedish 

Evangelical Mission Conference of Kansas, 86 Kan. 644, Syl. 1f1, 122 P. 

I 

104 (1912). 

I "In a transfer of real property by deed, it is essential that grantor 

and grantee shall understand that the conveyance is complete and that 

the title is to pass in order to have the mere placing of it in the hands of a 

I grantee, his attorney or agent, construed as a complete delivery." Id. Syl. 


I 1f2. (Emphasis added.) 


At common law, a transfer where the grantor retains control during 


I 
the grantor's lifetime, that is to take effect at grantor's death, is 

I 
I 
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I 
I testamentary in character and void if not executed as a will. Truax v. 

I Southwestern Col/ege, 214 Kan. 873, Syl. ,-}4, 522 P.2d 412,413 (1974). 

See also the comprehensive discussion of deeds as will substitutes at 

I Deines and McMahon, Will Substitutes in Kansas, 23 Washburn LJ. 132, 

I 133-140 (1983). Lois M. Birt acknowledged that she was to do nothing 

with the purported deed until after Jane M. Hergenreter's death. 

I The best indication of what was intended with the deed held by 

I defendant Lois M. Birt is found in her own words and those of her 

attorney. Her attorney wrote to the attorney for the relatives of Jane M.

I 
Hergenreter's deceased husband as follows: "Prior to filing the deed Mrs. 

I Hergenreter and Lois Birt treated the property as Jane having retained a 

life estate. Prior to delivery of the deed, Mrs. Hergenreter could have 

I 
destroyed the deed had that been her choice." (R. V, 22). When read 

I this statement, Ms. Birt stated, "That would be true." (R. IV, 62). Copies 

I of the attorney's letter and Ms. Birt's transcripted testimony are attached 

as Appendices C and D respectively. The district court's Memorandum 

I Decision and Order makes no reference to either of these important 

I statements. 

Defendant Lois M. Birt also testified that she did not tell the man 

I she lives with about the deed because if Ms. Birt "had died first, the deed 

I would not have been recorded and Jane would have been free to do with 

it whatever she wanted." (R. IV, 62; copy attached as Appendix D). 

I 
I 
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I 
I This case is actually much like that of Bruce v. Mathewson, 97 

I Kan. 466,155 P. 787 (1916). In that case title was claimed based upon a 

deed by a husband to his wife that was "not to be recorded nor to take 

I effect unless he was killed." 97 Kan. at 468. In the Bruce case the trial 


I 
 court concluded that "the deed never became effective as a conveyance." 


Jd. The trial court was affirmed on appeal with the Kansas Supreme Court 

I stating: 

I Before it could operate as a transfer of title there must 
have been an intention of the grantor that it should become 
effective as a present conveyance. Such intention is to be derived 

I from the testimony as to the acts and words of the grantor relating 
to the execution and delivery of the deed and may be shown by 
parol.

I 
Jd. at 470. 

I Whether a deed is considered testamentary in character "depends 

I upon whether the interest [it] conveyed ... was intended to vest presently 

or only after the death of the grantor." If the former was intended, the 

I instrument is a deed. If, on the other hand, the latter was intended, the 

I instrument is a will substitute. Lowry v. Lowry, 160 Kan. 11, 14, 159 P.2d 

411 , 41 3 (1945). 

I This case is similar to Powers v. Scharling, 64 Kan. 339, 343, 67 P. 

I 820, 821 (1902) where the Kansas Supreme Court stated that, 

In determining whether an instrument be a deed or will, the 

I question is, did the maker intend to convey any estate or interest 
whatever to vest before his death and upon the execution of the 
paper? Or, on the other hand, did he intend that all the interest 

I 
I 
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I 
I and estate should take effect only after his death? If the former, it 


is a deed; if the latter, a will. 


I Jane M. Hergenreter, who was a brilliant long time certified public 


I 
 accountant, did not file a gift tax return evidencing treatment of the deed 


as a presently intended gift. The district court recognized this problem 

I 
I but could not explain it (R. III, 271). Lois M. Sirt did not report it that way 

on any post-death gift tax return (R. IV, 63-65). Jane M. Hergenreter 

remained in full control of the real property during her lifetime. Such 

I subsequent conduct asserting ownership of property is competent 

I evidence as to whether a deed is to be considered effective when 

executed or is effective only at death. White v. White, 99 Kan. 133, 160 

I 
P. 993 (1916). See also 23 Am. Jur. 2d Deeds §§ 111, 146 (2002). 


I The trial court relies heavily upon one sentence in the 1951 case of 


I 
In re Estate of Hulteen, 170 Kan. 515, 227 P.2d 112 (1951). The trial 

court twice quoted and underlined the following language from the 

I 
I Hulteen opinion: "the test is not whether the grantor has retained 

possession or control of the property, but rather, whether he has retained 

possession or control of the deed." Id. at 519. The Hulteen case (as 

I 
I have many others) actually involved delivery of a deed to a third person. 

It is easy to confuse the principles from those cases with those where a 

third party was not involved. Ignoring that context, however, leads to 

I using the above quoted language that sets forth a rule for the third person 

I 
I 
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I 
I delivery situation to a wholly different situation where there was a clear 

understanding between the grantor (Ms. Hergenreter) and the grantee 

I 
(Ms. Birt) as acknowledged by both Ms. Birt's counsel and Ms. Birt. 


I The trial court also cites Wuester v. Falin, 60 Kan. 334, 56 P. 390 


I 
 (1899), which is another case of delivery to a third person. In this case 


the third person (grantor's attorney) was directed to and did record the 

I 
I deed shortly after it was executed. This is an entirely different case 

because the grantee never knew of the deed until after the grantor's 

death. As indicated at the top of page 337, "The testimony tends to show 

I that at the time of the conveyance he desired and intended to vest title in 


I his niece ..." That is wholly different from Ms. Birt's own testimony in this 


I 

case. 


In Wuester the Kansas Supreme Court states the more general test 


I as follows: "What constitutes a sufficient delivery is largely a matter of 


I 
 intention, and the usual test is, Did the grantor by his acts or words or 


both, manifest an intention to make the instrument his deed, and thereby 

I 
I divest himself of title?" Id. at 337. In the instant case the answer is 

clearly "no" as made evident by Ms. Birt's own testimony. 

The trial court apparently confused manual delivery with legal 

I delivery. "A manual delivery is an evidentiary fact, but the delivery 

I necessary to make an instrument valid is an ultimate fact and involves the 

legal question of intent as well as manual delivery. It is first a question of 

I 
I 
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I 
I fact and then a question of law." Madden v. Glathart, 125 Kan. 466, 470, 

I 
265 P. 42, 44 (1928). Ms. Sirt has admitted what was intended. This 

court can determine the legal effect of the admitted intention, without 

I 
I placing undue emphasis on mere physical possession of the deed. 

As the Bremyer opinion indicated, both the grantor and the grantee 

must intend that the conveyance is complete, but this conjunctive 

I requirement is not even met disjunctively here as neither the grantor (Ms. 

I Hergenreter) nor the grantee (Ms. Sirt) understood the conveyance to be 

complete or treated it as complete. 

I This is further evidenced by Ms. Hergenreter's treatment of it as 

I her own (R. IV, 46-48), reference to it as her own (R. IV, 55; R. V, 6) and 

failure to file a gift tax return (R. IV, 63-65). Jane M. Hergenreter's

I 
October 20, 1998 deeding away of 20 acres, and Lois M. Sirt's 


I acknowledgment thereof, (R. I., 87, 98-99; R. IV, 48-49, 93-95, 142; R. V, 


I 
 4) signify that the May 6, 1998 deed was not intended to be complete. 


The May 6, 1998 deed to Lois M. Sirt was not witnessed and does 

I 

I not comply with K.S.A. 59-606 and therefore fails as a will. See Truax v. 


Southwestern College, 214 Kan. 873, 879, 522 P.2d 412,417 (1974) 


regarding similar attempted transfers that were neither sufficient as gifts 

I nor sufficient as testamentary dispositions. 

I 

I 

I 16 
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I 
I II. RESERVATION OF ARGUMENT REGARDING CROSS­

APPEAL 

I While the facts regarding Lois M. Birrs taking of $10,155.40 from 

I Jane M. Hergenreter's account on the day before Ms. Hergenreter's death 

are set forth above, arguments are reserved until the basis for Lois M. 

I Birt's cross-appeal is set forth in her brief. 

I III. CONCLUSION 

The undisputed evidence (as established by defendant's 

I admissions) makes clear that the May 6, 1998 deed was not intended to 

I 
be effective during Jane M. Hergenreter's lifetime. The district court's 

decision should be reversed. 

I 
Respectfully submitted, 

I BARBEREM~ 

Byatf{-~· 
Calvin J. Karlin - 09555 

1211 Massachusetts Street 

I Post Office Box 667 

I 
Lawrence, Kansas 66044 

I 
(785) 843-6600 
Attorneys for Plaintiff-Appellant 

CERTIFICATE OF SERVICE 

I I certif~to.at two copies of the foregoing Brief of Appellant, were 
mailed this ~day of July, 2009, to John R. Hamilton, Hamilton, 

I Laughlin, Barker, Johnson & Watson, 3649 S.W. Burlingame Road, Suite 
200, Topeka, Kansas 66611-2155, attorney for appellee, by depositing 
such copies in the United States mail, first class postage prepaid, 

I properly addressed to said auorneY ~.
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John Terry Moore 
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ATTORNEYS AT LAW 

3649 SW. BURLINGAME ROAD 

SUITE2<X> 
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TEL (78S) 267-2410; FAX (78S) 267-2942 
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BOBW.STOREY 

LARRY E:. GREGG 
(194&--1999) 

October 16, 2006 

622 East Douglas Avenue 

Wichita, KS 67202-3504 


I RE: Gail Hergenreter Niemann, et aL v. Lois M. Birt, et al. 

I Dear Mr. Moore: 

I 
I received a letter from Charles Hammond who also pl.iIports to represent GaiiHergenreter 

Niemann. Mr. Hainmond has'be'en suggesting ilie same types of d~ims~' which I believe to be 
frlvolous. I will respond to your allegations in order as presented. 

I L We deny that there was any fiduciary relationship between Mrs. Hergenreter and Lois 
Birt. However, there was a friendship between Lois Birt and Mrs. Hergenreter, who 
did not have any heirs at law.

I 2. The real estate described in the cleed attached to your letter ofOctober 10, 2006, was 
not intended to be sold byMrs. Birt and the proceeds given to your clients and is not 

I a part of Mrs. Hergemeter's estate. The real estate was intended to be the sole and 
separate.propertY ofLois Bitt ,as evidenced by the deed to Lois Birt. 

I 
I 3. Prior to filing the deed, Mrs. Hergenreter and Lois Birt treat~dthe property as Jane 

havrngretaillecfa'life est.ate; Prior to delivery of the deed, Mrs. Hergemeter could 
ha~e destroyeiithe deed had that been her choice. We are aware ofthe fact that Mrs. 
~.., ~ -- ..._'.- -

Hergenreter conveyed a portion of the property to Dargql Clark Builders, Inc., and 
retained the proceeds. Lois Birt was aware ofthe sale to Dargal Clark Builders, II1c., 

I and the proceeds later became part of the residuary estate which passes to Lois-Birt 
under the Will. 

I 4. This claim is absoltiteiy false. LOis Bitt did not telt "any of Bill Hergenreter's 
relatives that she is holding the deed signed byMis. Hergemeter for the benefit of 

I EXHIBIT 

00071 ~1.. 
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I 
I John Terry Moore 

October 16, 2006 
Page 2 

I 
I 

Mrs. Hergenreter's relatives. fu fact after Mr. Hergemeter died, Mrs. Hergenreter 
wrote a letter to his nieces and nephews and told them that Lois Birt would be the 
executor under her Will. 

I 5. Your client and her relatives have not suffered any damage in the way oftaxes as a 
result ofMrs. Birt receiving the real estate as a gift from Mrs. Hergenreter. 

I 
I 6. Mrs. Hergenreter's intentions are best reflected in the fact that she made a gift ofthe 

real estate described in the deed attached to your letter of October 10mto Lois Bift. 
Therefore, the property described in the deed was not part of Mrs. Hergenreter's 
estate. 

I 
I It appears that your client and all of the named beneficiaries in the Will are working in 

concert attempting to defeat the intention of the Decedent and are challenging the Will. Therefore, 
the in terrorem clause recited on Page 4 of the Will will be invoked. Lois Birt does not have a 
conflict of interest in carrying out her duties as the named executor of the Hergenreter Estate, and 

I 
you can initiate whatever action in the probate court that you feel appropriate. You can rest assured 
that we will oppose any action to have Lois Birt removed as executor. I trust that you are aware of 
the fact that the petition for final settlement is set for October 26, 2006, at 9 a.m. Your client's 
notice ofhearing was sent to Charles Hammond who is the attorney ofrecord for Gail Hergenreter 
Niemann. 

I Sincerely, 

I 

I 
 1RH:mmg 

I pc: Lois Birt 

I 

I 

I 
I 00072 

I 
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tractor out and bladed it and whatever. Jane's 


living style was very simple. 


O. Did you tell her she had to do that because 

you had a remainder interest and you wanted - ­

A. No, 	 No. 

O. Okay. Let's look at the second sentence of 

Exhibit 31, paragraph three. Prior to delivery of 

the deed, Mrs. Hergenreter could have destroyed the 

deed had that been her choice. 

A. That 	would be true. 

O. Okay. At your deposition, you told me 

that-- what's the fellow you live with? I'm drawing 

a blank. 

A. Ray 	 Stuart. 

O. Ray Stuart. That Ray Stuart--that you 

hadn't told Ray Stuart about the deed, because if you 

had died first, the deed would not have been recorded 

and Jane would have been free to do with it whatever 

she wanted. Is that still your position? 

A. Exactly, yes. 

O. We talked about Jane Hergenreter reviewing 

abstracts. Was she a certified public accountant? 

A. Yes, 	 she was. 

O. Was she the first female certified public 

accountant practicing in Kansas? 

MARCI N. FLORY, Certified Shorthand Reporter 

Third Judicial District, 233-8200 X-4407 
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I 

I 
(Pursuant to Kansas Supreme Court Rule 7.04(f), un­
published opinions are not precedential and are not 
favored for citation, They may be cited for persuasive 
authority on a material issue not addressed by a pub­
lished Kansas appellate court opinion.) 

I 
Court of Appeals of Kansas. 


In the Matter of the Application to Adopt M .R.G, 


I No. 99,892. 


Nov. 21,2008. 

I Appeal from Harvey District Court; Theodore B. Ice, 


I 

Judge. 

Keith E. Martin, of Smith, Shay, Farmer & Wetta, LLC, 

of Wichita, for appellant natural father. 


Marilyn M, Wilder, of Adrian & Pankratz, PA., of New­
ton, for appellee stepfather. 

I 
Before McANANY. P.L GREEN and BUSER, JJ. 

I 
MEMORANDUM OPINION 

I PER CURIAM. 

I 
*1 This appeal arises from proceedings in which B.R. 
seeks to adopt his stepdaughter, M.R.G. AG, is 

I 
M.R.G.'s natural father. E.R. is M .R.G.'s mother. Fath­
er appeals the district court's termination of his parental 
rights, the determination that father's consent was not 
needed to permit stepfather to adopt father's child, and 
the granting of the adoption petition to stepfather. 

I 2003 

I 
The child was born to mother and father in Texas in 
December 2003. Mother and father were never married, 

I 
but they lived together when the child was born. Father 
had overdosed on drugs 2 years earlier. He was con­
victed of possession of a controlled substance in August 

I 


Page I 

2003. He was convicted of DUI in November 2003. He 
had struggled with alcohol abuse and marijuana use 
since high school. His first conviction on a drug charge 
was in August 2000. Mother and father separated twice 
before 2003 due to father's drug use. As a result of his 
ongoing substance abuse, mother again left father and 
moved to Kansas shortly after her daughter's birth in 
December. 

2004 

Father followed mother to Kansas a short time later, and 
they reconciled in about March 2004. Father took a job 
as a waiter in a restaurant in Newton, and the following 
month, he changed jobs and began working at a restaur­
ant in Wichita. When father first arrived in Kansas, 
mother and her family held an intervention with father 
to address his drug and alcohol use, Mother's parents 
encouraged father to attend AA and NA meetings, and 
attempted to direct him to treatment services in Wichita. 
Father entered, but failed to complete, a drug treatment 
program. 

In May 2004, father was convicted of driving on a sus­
pended license. When father's drug problems continued, 
mother and father separated again in the summer of 
2004. Father moved to Wichita, and he continued to 
work at the restaurant. In November 2004, father was 
arrested for driving with a suspended license and for 
possession of marijuana and paraphernalia. He was 
placed on probation. 

2005 

Father had about four overnight visits with his daughter 
in the summer of 2005, and approximately four I-day 
visits. Stepfather and mother initiated these visits. The 
child was taken to the Wichita restaurant where father 
worked for brief visits with her father every 4 to 6 
weeks that year. Mother or the maternal grandfather ini­
tiated these restaurant visits. 

Father testified that at some point he and mother agreed 

© 2009 Thomson ReutersiWest. No Claim to Orig. US Gov. Works. 
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I on child support of $3S0 per month during the period 
before the district court ordered him to pay support. 
Mother testified that the agreement was for father to pay 
$300 per month. 

I 
I There was testimony at the final hearing that father 

made three child support payments totaling $1, I 00 in 
March 200S; and additional payments of $3S0 in May, 
$3S0 in June, and $350 in December. There was testi­

I 
mony that father also paid $300 for half of a medical 
check-up for his child, and that from April 2004 until 
February 2006, he provided a prepaid medical debit 
card and health insurance for his daughter through his 
Wichita employment. Mother testified that she used this 
insurance "in 'OS quite a bit." 

I 
2006 

I *2 Father had no contact with his daughter during 2006. 

I 
I 

In December 2005, the Kansas Department of Social 
and Rehabilitati've Services (SRS) brought an action 
against father for child support. Father responded, 
claiming visitation rights. The case was set for medi­
ation, but mother refused to cooperate because she and 
stepfather were already planning to pursue a stepparent 

I 
adoption. Mother also refused to allow father to have 
phone contact with his daughter in 2006 on a "few" oc­
casions. She testified that father "probably would have 
seen [his daughter] as much as he could have had he 
had a valid driver's license and could get there." 

I Father worked at the Wichita restaurant until February 

I 
2006 when he left to return to Texas to work on an oil 
rig. Father was still on probation when he went to 
Texas. When he failed to report as required by the 
court, a warrant was issued for his arrest and, at some 
point, he was apprehended in Texas. 

I In March 2006, mother married stepfather. Stepfather 
has a daughter from a previous relationship whom he 
supports, but with whom he has no contact. Mother and 
stepfather have one child born of their union. Stepfather 

I has the means and desire to support and care for his 
stepdaughter in addition to his other two children. 

I 

I 


Page 2 

In April 2006, father offered to provide health insurance 
for his daughter through his Texas employment. Mother 
refused this ofter because the child was already covered 
by stepfather's health insurance plan. 

In July 2006, the district court ordered father to pay 
child support of $ I 31 per month. The journal entry me­
morializing this order was not filed until October 3, 
2006, but the order stated it was to be effective July I, 
2006. For the purpose of this adoption, the trial court 
determined that the support order bound father begin­
ning October 2006. There was testimony that father 
made $500 child support payments in July and August 
2006, and that these payments went directly to mother 
since the order for child support had not yet been me­
morialized in the later-filed journal entry of support. 

In October 2006, father filed a motion for visitation. 
There is no indication in the record that father took any 
action to pursue resolution of this motion. 

Father testified to additional payments of $131 in Octo­
ber and $6S.50 in November. He claimed he made other 
payments in April, May, and June, but provided no 
evidence to support this claim. 

2007 

In January 2007, stepfather petitioned to adopt the 
child. He alleged that father had failed or refused to as­
sume his parental duties and last had contact with his 
daughter in November 2005. Accordingly, stepfather 
claimed that father's consent was not required for the 
adoption. 

In February 2007, father was extradited to Kansas from 
Texas. In March 2007, there was evidence that he made 
a final child support payment of $229.S8. In April 2007, 
the court revoked father's probation and he was sent to 
the Labette Correctional Conservation Camp. 

*3 The final hearing on stepfather's adoption petition 
was held in June 2007. Father was transported from La­
bette in order to participate in this hearing. Following 
the presentation of evidence, the court granted the adop­
tion petition. It found that father's consent to the adop­

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
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I tion was not necessary because (1) he is an unfit parent 
by reason of his continuing drug and alcohol problems, 

I 
(2) he made no effort to see his daughter in 2006, (3) he 
failed to make required support payments, (4) he has 
been convicted of a felony and is currently confined, 
and (5) it is in the child's best interest to allow the adop­
tion. 

I Father moved to alter or amend the judgment. Follow­
ing a hearing the court denied the motion, noting that 
father last saw his daughter in November 2005. The

I court also noted that after father moved to Kansas in 

I 
2004, father's visits with his daughter were initiated by 
others. The court further found that within the critical 
2-year period before these adoption proceedings, father 
did not see his daughter on any regular basis, did not 

I 
otherwise communicate with her, and he did not send 
her cards or gifts. The court concluded that father's in­
frequent and incidental contacts were insufficient "to 
meet the ... test oflove and affection." 

I 
As we will discuss later, on the matter of support, the 
court's findings are unclear. 

I 
On the matter of father's fitness, the court recounted his 
history of substance abuse and run-ins with the law. The 
court concluded that "[t]his is illustrative of the fact that 

I 
the father has a continuing substance abuse problem and 
a lack of respect for the law, which makes him unfit as a 
parent."The court concluded that "it appears to be in the 

I 
best interest of the child to allow the adoption to pro­
ceed without the consent [of] the father in order to have 
the child raised in a more stable environment." 

I 
Father appeals. He raises issues regarding his emotional 
and financial support for his child, the court's reliance 
on the best interests of the child and parental unfitness, 
and the court permitting an amendment to stepfather's 
petition on the day of the final hearing. We will first 
consider the issue of the extent of father's financial sup­

I port of his child. 

I The Statute 

K.S.A.2007 Supp. 59-2136( d) provides in relevant part: 

I 

I 
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'[A natural father's consent to an adoption is required] 
unless such father has failed or refused to assume the 
duties of a parent for t\vo consecutive years next pre­
ceding the filing of the petition for adoption .... In de­
termining whether a father's consent is required ... the 
court may disregard incidental visitations, contacts, 
communications or contributions.... (T]here shall be a 
rebuttable presumption that if the father ... has know­
ingly failed to provide a substantial portion of the 
child support as required by judicial decree, when fin­
ancially able to do so, for a period of two years next 
preceding the filing of the petition for adoption, then 
such father has failed or refused to assume the duties 
of a parent. The court may consider the best interests 
of the child and the fitness of the nonconsenting par­
ent in detelmining whether a stepparent adoption 
should be granted." 

*4 In In re Adoption of GL V, 286 Kan. 1034, 190 P.3d 
245 (2008), decided after the proceedings in this case, 
our Supreme Court examined the cases relating to 
K.S.A2007 Supp. 59-2136( d). The court held that "all 
surrounding circumstances are to be considered when 
detemlining whether a natural parent must consent to a 
stepparent adoption-that is, whether the natural parent 
has 'assume[dJ the duties of a parent for two consecut­
ive years next preceding the filing of the petition.' " 190 
P.3d at 259. 

The courts use a "two-column ledger" approach in ana­
lyzing the requirements of K.S.A2007 Supp. 
59-2136(d). In re Adoption of B .MW, 268 Kan. 871, 
882, 2 P.3d 159 (2000). First, the adoption petitioner 
must show that the natural parent failed for the 2 years 
preceding the filing of the adoption petition to demon­
strate love and affection toward the child by failing to 
visit, contact, communicate with, or make contributions 
to the child. GL V, 190 P.3d at 259.Second, the adop­
tion petitioner must show that the natural parent failed 
to substantially support the child by failing to provide 
child support "as required by judicial decree" for the 2 
years preceding the filing of the petition. 190 P .3d at 
259. GL V reaffirmed that these two elements are the 
sine qua non of a K.S.A.2007 Supp. 59-2136( d) analys­
is because these duties are specifically contemplated by 

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
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I the statute. 190 P.3d at 259. 

The "best interests of the child" (BIC) and the "parental 
unfitness" factors were added to K.S.A.2007 Supp.

I 59-2136(d) in 2006. L2006, ch. 22, seC I. The effect of 

I 
the 2006 amendment's inclusion of the BIC standard, 
according to the Supreme Court, was to provide a trial 
court 

I 
I 

'with additional discretionary powers to consider the 
best interests of the child in denying the adoption­
even where a natural parent has not assumed the du­
ties of a parent as articulated by this court-for unique 
reasons. For example, a court may determine, based 
upon testimony of the child or other evidence, that the 
child desires to remain the son or daughter of the nat­

I 
ural parent based upon the parent's promise of com­
mitment to the child, based upon friction in the step­
parent family, or a pattern of instability in the step­
parent history."(Emphasis added.} 190 P.3d at 265. 

Therefore, the BIC standard does not "permit a court to

I override the requirement in K.S.A.2007 Supp. 

I 
59-2136(d) of mandatory consent when a natural parent 
has assumed his or her parental responsibilities." 190 
P.3d at 265. 

I 
The Supreme Court did not discuss the significance of 
the "parental unfitness" provision. 190 P.3d at 265.The 
Court of Appeals majority in G.L. V, however, noted: 

'Simply put, the court may consider the best interests of 
the child and the fitness of the nonconsenting parent 

I in a stepparent adoption case, but it can only grant the 

I 
adoption without the natural parent's consent if the 
natural parent has failed to fulfill his or her parental 
duties under the statute." In re Adoption of G.L.K, 38 
Kan.App.2d 144, 152, 163 P.3d 334 (2007). 

I Father's Child Support 

*5 G.L. V makes clear that stepfather must demonstrate 

I 
father's failure to provide both love and affection and 
support in order to proceed with the adoption without 
father's consent. If stepfather does not establish father's 
failure on both sides of the ledger, the adoption must be 

I 

I 
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denied. 190 P.3d at 259. 

The district court found that father failed to pay a sub­
stantial amount of support for his child. Father argues 
that the court erroneously calculated the child support 
he paid during 2005 and 2006, and erroneously con­
cluded that his support was insubstantial. 

The amount of father's child support payments pursuant 
to the court's order is a finding of fact which we review 
using the substantial competent evidence standard, con­
sidering the evidence in the light most favoring the step­
father. In re Adoption of D.R.B., 21 Kan.App.2d 790, 
794, 908 P.2d 198,rev. denied259 Kan. 927 (1995). 
Whether the amounts paid constituted a "substantial 
amount" of the support owed is a legal conclusion 
which we review de novo. 21 Kan.App.2d at 794. 

Substantial support is support that is "[o]f real worth 
and importance; of considerable value; valuable." In re 
Adoption of CR.D, 21 Kan.App.2d 94, 99, 897 P.2d 
181 (l995)reversed on other grounds by In re Adoption 
of G.L. V, 190 P .3d at 263-64.It "assumes something 
more than nominal or casual efforts." CR.D., 21 
Kan.App.2d at 100.Payment of 64% of a support obliga­
tion, even when made involuntarily, will preserve a 
father's parental rights. B.M. w., 268 Kan. at 
883-84.Also, payment of 23% of child support due plus 
provision of medical insurance has been found to be 
sufficient to maintain a father's parental rights. In re Ad­
option of R. W.B., 27 Kan.App.2d 549, 553, 7 P.3d 
306,rev. denied270 Kan. 898 (2000) (citing CR.D., 21 
Kan.App.2d at 99). But, paying 31 % of child support 
due and failing to provide court-ordered medical insur­
ance was found to be insufficient in R. WB., 27 
Kan.App.2d at 555. 

We are hampered in our consideration of this issue be­
cause the record discloses no specific findings of fact on 
the issue of support. At the conclusion of the final adop­
tion hearing on June 22, 2007, the court addressed the 
support issue as follows: "[W]hile there were monies 
paid, the payments certainly did not reach the financial 
obligation, by any means, that he had for the support of 
this child."Here, the court was referring to father's fin­
ancial obligation to pay the full amount of court-ordered 
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I support. Father clearly did not pay the full amount he 
owed, but the test is substantial compliance, not full 
compliance. K.S.A.2007 Supp. 59-2136(d). The court 
made no other mention of the support element of the

I statute. In its decree of adoption the court's only refer­

I 
ence to the issue of support was its finding that father's 
"payments of support did not reach his financial obliga­
tions as set out in Sedgwick County District Court 
Case .... " 

*6 In Father's post-trial motion he challenged the court's 

I finding that he failed to provide substantial financial 

I 
support. When the motion was argued to the district 
court on November 15, 2007, the court took the matter 
under advisement. In a letter dated December 6, 2007, 
the court made the following ruling on the support is- sue: 

I 
'Regarding the issue of support there was no support 

ordered by the Court until October, 2006 which 
ordered support of $ 131.00 per month. After the or­
der was entered, approximately 25% oL." 

I This concluded page 2 of the letter. Page 3 begins in 

I 
mid-sentence with a discussion of the child's best in­
terests. The court did not return to the issue of support. 
We do not know what facts the district court relied upon 
to support its conclusion that father failed to provide 
substantial support. 

I 
I Ordinarily this lack of specific findings \vould require 

us to remand the case for findings of fact by the district 
court. The trial court is in the best position to weigh 
conflicting evidence and make determinations of credib­
ility; we are not. Here, however, the evidence is essen­

I 
tially undisputed as to the support father provided in the 
relevant 2-year time period. Thus, we need not remand 
the case to the district court for factual findings since 
we are equally able to consider the undisputed testi­
mony on the extent of father's support for his child. 

I There was conflict in the testimony on one issue regard­

I 
ing support. Mother and father testified differently re­
garding their infonnal agreement for child support be­
fore the district court's order of support in July 2006. 
Ironically, father testified to a higher amount of 

I 
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monthly support for the child ($350) than did mother, 
who testified to an agreement for father to pay $300 per 
month. We will view the facts in the light most favoring 
the stepfather. Thus, we will conduct our analysis based 
upon a pre-court-ordered support of $350 per month. If 
father provided substantial support by that measure, he 
clearly provided substantial support by the lesser $300 
per month measure. 

Further, there arose a dispute regarding father's support 
payments made directly to mother after the July effect­
ive date of the court's order but before the order was 
filed in October. The district court treated these pay­
ments as gifts and did not recognize them as support 
payments. Since this is a conclusion of law rather than a 
finding of fact, we review this conclusion de novo. 

At trial, there was a colloquy between father's counsel 
and the court regarding these support payments made 
directly to mother after the court ruled on the issue of 
support but before the journal entry was filed memorial­
izing the court's support order. Father's point was that 
until the journal entry was on file, there was no mechan­
ism in place for him to make payments through the 
Kansas Payment Center. The trial court treated these 
payments as gifts instead of support for the child be­
cause the support order was effective luly I, 2006. 

*7 KS.A.2007 Supp. 59-2136(d) creates a rebuttable 
presumption that father failed in his duties as a parent 
when father does not pay a substantial portion of court 
ordered support when able to do so. It seems to us that 
in considering this most severe of sanctions on a parent­
termination of parental rights, as opposed to contempt 
for failing to pay court ordered child support-the Su­
preme Court requires the court to take into account all 
payments made by father for support of his child as part 
of the surrounding circumstances of a case, not merely 
payments made through the Kansas Payment Center. 
190 P.3d at 259. 

Including father's payments from luly 1, 2006, when the 
court ordered support, to October 2006 when the journal 
entry was filed, we arrive at the following calculations 
of support owed and support paid. Commencing lanuary 
16, 2005 (2 years before commencement of this aetion), 
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father owed child support as follows: 

1116/05 to 7/1/06 (17.5 months x $350) 

7/1/06 to 1/16/07 (5.5 months x $131) 

$6,125 

$720.50 

Total: $6,845.50 

During this period father paid support as follows: 
1116/05 to 7/1/06 $2,450 

711/06 to 1116/07 $1.196.49 

Total: $3,646.49 

Father claimed other payments which he could not doc­
ument to the district court and which the district court 
disregarded, We do likewise, Thus, during the relevant 
2-year period father paid 53% of his child support ob­
ligation ($3,646.49 1 $6,845.50). 

In addition, father provided mother with a prepaid med­
ical debit card for his daughter in 2005 which mother 
used "quite a bit." He also maintained his daughter on 
his health insurance plan through his place of employ­
ment until February 2006 when he left to retum to 
Texas. Two months later he offered to place his daugh­
ter on his health insuranee plan in Texas, but mother re­
fused beeause the child had been included in stepfath­
er's insurance plan. 

Hewing closely to our case law and taking into account 
the constitutional presumption in favor of maintaining 
father's parental rights, In re Adoption of K.JE., 265 
Kan. 90, 95, 959 P.2d 853 (1998), we conclude that 
father's support was "substantial" during the 2 years be­
fore the petition was filed. 

Father's history of support (53% of child support paid 
plus health insurance for more than half of the 2-year 
period) is more like the situations in E,M. W" 268 Kan. 
at 884 (64% paid, no health insurance), and CR.D., 21 
Kan.App.2d at 99 (23% paid plus health insurance), 
cases in which the natural fathers' parental rights were 
preserved, rather than like R. WE., 27 Kan.App.2d at 
555 (31% paid, no health insurance), in which father's 
parental rights were tenninated. Whatever his other fail­
ures, it cannot be said that father paid an insubstantial 

amount of support during the relevant time period. 
Therefore, stepfather failed to meet his burden of proof 
with regard to the support side of the adoption ledger. 
Since K.S,A,2007 Supp. 59-2l36(d) and G.L. V require 
parental failure on both sides of the ledger before a 
stepparent adoption may proceed without the consent of 
such parent, the trial court's order granting the adoption 
without father's consent must be reversed. 190 P.3d at 
259. 

*8 This renders moot father's remaining issues, 

Reversed, 

Kan,App.2008. 

In re M,R.G. 

196 P.3d 451, 2008 WL 4966493 (Kan.App,) 
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