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sequently described as privileged pursuant to Rule 502(d) is
really unimportant. Either way, the information is no longer
unknown or unknowable to the opposing party and asking peo-
ple to unlearn information is unrealistic.205 Couple this with the
rapid societal decline in the notion of private information and a
new model of civil litigation emerges where the truth will be
there for all parties to discover freely.

Instead of expending litigation capital on using privacy to
inhibit access to facts and to limit the facts available for consid-
eration, the principal role of the lawyer will be to search, sort,
and arrange the massive data field consisting entirely of ESI
and available to all parties. Each adversary would, as in the
present system, apply the evidentiary rules to argue certain
facts within the factual universe, now accessible by all parties,
are not reliable enough to be admissible at trial. The difference
in the hybrid system is that all “knowable” facts or truths would
be available for consideration by all parties to the dispute.

Once the parties in a dispute take a formal adversarial pos-
ture, the opinion work product doctrine would prevent any sub-
sequent litigation strategies by the lawyer from remaining se-
cret. In other words, the legal theories and strategies of the at-
torney would remain private, but, the facts upon which those
theories are based would be knowable to all. In a way, this re-
sembles the current appellate system where parties apply legal
theory to a known set of facts, the record. Interestingly, the ap-
pellate system is considered a corrective mechanism for an er-
ror-prone adversarial trial mechanism 206

In this regard, the attorney-client privilege would be ren-
dered obsolete to the extent it protected factual information, but
to the extent the attorney communicated with the client about
litigation strategy or his thoughts regarding the same, this
would overlap with the protection of the work product doctrine.
The notion of doing away with a factual attorney-client privilege
is not as radical as it seems. Modern scholarship challenges the

205 See Daniel, supra note 54, at 682.
206 See LLANDSMAN, supra note 16, at 19 (discussing the development of appellate
procedures in the adversarial system).
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normative assumptions regarding established Wigmorean ra-
tionales about the privilege and confidentiality.207

Academics believe, “privilege encouraged clients to provide
complete, accurate information to their counselors so that the
lawyers could represent their clients competently.”208 Justifica-
tion for this privilege assumes without privilege or confidential-
ity the client would not disclose the information to the attorney
and therefore the information would never have come to light,
resulting in an evidentiary “wash” and no net harm to the jus-
tice system.20® However, emperical studies show Wigmore’s be-
havioral assumptions to be overgeneralizations?!® and current
applications of privilege actually result in the suppression of
highly relevant evidence and hence to unjust litigation out-
comes.2!1

The continental system is also criticized because even
though the search for the truth is unhindered by the notion of
privacy zones and partial presentation of facts, the judge, as
part of a bureaucracy, is lazy and unmotivated to seek the
truth.?!2 The adversarial process and self interest will ensure
the fervent search for the truth among the openly available
facts but, as in the inquisitorial system, there would be no limit
on access to dispositive facts. As a result, the role of the lawyer

207 See, e.g., Edward J. Imwinkelried, Questioning the Behavioral Assumption Under-
lying Wigmorean Absolutism in the Law of Evidentiary Privileges, 65 U. PITT. L. REV.
145, 156-62 (2004).

208 Lloyd B. Snyder, Is Attorney-Client Confidentiality Necessary?, 15 GEO. J. LEGAL
ETHICS, 477, 481-82 (2002).

209 See Imwinkelried, supra note 207, at 154.

[TThe privilege would protect only . . . statements that would not otherwise
have been made.” Even in the imperfect world he lived in, Wigmore believed
that if the courts rigorously applied his criteria, in the vast majority of cases
the privileges would suppress only statements which would not have been ut-
tered but for the assurance of confidentiality they furnish. Wigmore thought
that there would be a “wash”—the justice system would not be in a worse net
position when the trial judge enforced the privilege to exclude evidence be-
cause in most instances, absent the privilege the evidence would never have
come into existence.

210 See Imwinkelried, supra note 207, at 182.

211 Jd. (explaining the application of privilege law has been "bought at the price of
justice.")

212 See Mirjan Damaska, The Uncertain Fate of Evidentiary Transplants: Anglo-
American and Continental Experiments, 45 AM. JUR. COMP. L. 839, 843 (1997).
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will no longer be primarily concerned with developing the fac-
tual universe but will shift to effectively exploring and mining
it. Once the factual truth is revealed by fervent adversarial min-
ing of the open factual universe, the role of the lawyer will be to
adversarially research and apply the law to achieve the most
favorable outcome for her client. Again, the adversarial process
alleviates traditional American concerns about a lack of zeal in
inquisitorial justice.213

Furthermore, concerns of state involvement are mitigated
because the judges in this new system would be no more in-
volved in the process than they currently are in the adversarial
model. In fact, they may be less involved in litigation because
most of the disputes in litigation are about discovery and which
facts are admissible and which facts are protected as private
information.2!* In a system where access to facts is unimpeded,
all disputes regarding access to facts are rendered obsolete.

The hybrid system also negates the concern that availabil-
ity of truth in the continental system requires an increase in the
size of the judiciary thereby alleviating any concerns about the
concentration of authority in the state, typical of the continental
adversarial system.2'® In the hybrid system, retained adversar-
ial processes would result in truth being discovered even more
effectively than the continental system, while simultaneously
protecting the societal values reflected by the adversarial sys-
tem.216 In fact, this new role of the lawyer would be closer to the
role originally envisioned for lawyers; persons who possessed a

213 See supra Part IV.B.

214 Ingtitute for the Advancement of the American Legal System, University of Den-
ver, Interim Report on the Joint Project of the American College of Trial Lawyers Task
Force on Discovery and the Institute for the Advancement of the American Legal System,
Aug. 1, 2008, avatlable at
http://www.actl.com/AM/Template.cfm?Section=All_Publications&Template=/CM/Conte
ntDisplay.cfm&ContentID=3650 (last visited Jan. 5, 2010) [hereinafter Trial Lawyers
Task Force] (explaining that factual access is typically the most important part of litiga-
tion); see also infra Part I (demonstrating that discovery or the search for facts is a bal-
ance between the search for truth and recognition of informational privacy).

215 Advantages and Disadvantages, supra note 174, at 28.

216 See Subrin, supra note 190, at 309 (discussing the continental system’s notoriety
for inertia and laziness in fact discovery). Additionally, combining the adversarial and
continental systems is not too much of a stretch. Modern continental systems tend to
have adversarial properties as well. See, e.g., Damaska, supra note 212, at 840.
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set of unique skills to be used for the resolution of societies’ dis-
putes.2l” To a large extent, discovery changed the role of the
lawyer from a “trial lawyer” to a “litigator.”2!8

The new paradigm of discovery and informational privacy
would also make more sense in terms of ethics.?’? It would ne-
gate many of the ethical conflicts caused by the normative ten-
sion between three competing ethical considerations; zeal,?20
confidentiality,?2! and candor.22?2 At least one scholar thinks the
mandates of the ethical rules are unfair in asking the lawyer to
simultaneously be, a “champion in forensic roughhouse and a
guardian of the temple of justice.”223

More concretely, there 1s a potential for conflict between the
electronic discovery paradigms, their associated preproduction
access to information, and the confidentiality requirements of
Model Rule of Professional Conduct 1.6 which states, “A lawyer
shall not reveal information relating to the representation of a
client unless the client gives informed consent . . . .”?2¢ That po-
tential for conflict is greatly overstated however. The model rule
is not violated if the lawyer obtains informed consent for disclo-
sure of the otherwise confidential information.225

In the cases involving electronic discovery, lawyers should
not have trouble obtaining informed consent. The lawyer would
simply explain to the client that he would be happy to conduct
the preproduction-privilege review to avoid giving the adversary
everything. However, the fees associated with preproduction-
privilege review of the massive computer storage system would

217 See Russel G. Pearce, The Professionalism Paradigm Shift: Why Discarding Pro-
fessional Ideology Will Improve the Conduct and Reputation of the Bar, 70 N.Y.U. L.
REV. 1229, 1231 (1995).

218 Rogelio A. Lasso, Gladiators Be Gone: The New Disclosure Rules Compel a Reex-
amination of the Adversary Process, 36 B.C. L. REV 479, 484-85 (1995).

219 Scholarly argument abounds that complying with ethical principles of the rules
may be an antiquated pipedream. See, e.g., id. at 503. Even if we concede the ethical
rules are the lawyer’s equivalent of the fictional antebellum south they remain very
relevant to the practice of law and this article discusses conforming with them.

220 See MODEL RULE OF PROF'L. CONDUCT R. 1.3 ecmt.1 (2004).

221 MODEL RULE OF PROFL CONDUCT R. 1.6 (2004).

222 MODEL RULE OF PROFL CONDUCT R. 3.1 (2004).

223 See LANDSMAN, supra note 16, at 204.

224 MODEL RULE OF PROF'L. CONDUCT R. 1.6(a) (2004).

225 Id
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be excessive and timely, and the client would be responsible for
this fee. The lawyer would then inform the client that another
option exists. Both sides could provide to each other all the in-
formation, subject to a claim of privilege being asserted later on.
The confidentiality would be gone but the privilege and work
product protection would still be available from an evidentiary
standpoint.226 In all likelihood, the reality of the expense would
lead to the client’s informed consent. This waiver of confidenti-
ality in the age of electronic discovery and diminished privacy,
may be the only way to allow cost effective litigation.227

Currently, a significant portion of the conflict about the lim-
its of confidentiality, zeal, candor, and privacy occurs in discov-
ery as lawyers fail to disclose witnesses, evidence and docu-
ments or try to swamp the opposing side with frivolous discov-
ery requests all in the name of controlling the factual universe
of the litigation.?28 Under current discovery norms, the aim of
the lawyers in discovery is to control the facts available for con-
sideration in a dispute by not disclosing pursuant to an asserted
privilege or to compel disclosure via a motion to compel discov-
ery or disclosure.?29

The current sanctions framework for violation of disclosure
or discovery encourages this frivolity because, absent a motion
by opposing counsel, the court may only sanction a party for
failing to disclose by preventing the party from using, “that in-
formation or witness to supply evidence on a motion, at a hear-
ing, or at a trial . . . .”23° The sanction seems almost to encourage
the nondisclosure since a party would happily be barred from
using a witness it did not disclose because they felt the informa-
tion or witness was harmful to them. The Supreme Court openly
recognizes “the common lament that the success of judicial su-

226 Sedona Conference, supra note 55, at 54:34-55:40.

227 See supra Part II.LA-B (discussing the prohibitive cost of e-discovery under the
paper discovery paradigm).

228 See Conrad J. Jacoby, E-Discovery Update: My E-Discovery Holiday Wish List,
LLRX, Dec. 14, 2008, available at http://www.llrx.com/columns/ediscoverywishlist.htm
(last visited Jan. 5, 2010) (indicating fact discovery is responsible for 70% of all litigation
costs).

229 See supra Part I.D (discussing the motion practice associated with protective
orders and motions to compel discovery).

230 FED. R. CIv. P. 37(c)(1).



2009] ELECTRONIC DISCOVERY 363

pervision in checking discovery abuse has been on the modest
side.”231

More severe sanctions are only possible after a motion is
filed and a hearing had.232 My own practice experience and con-
versation with members of the judiciary indicates, however, that
discovery sanctions are in reality a measure of last resort be-
cause the discovery rules contemplate extrajudicial resolution of
discovery disputes.233 This belief is unrealistic in a system
where discovery’s importance is such that the major role of the
lawyer is not typically to prepare for trial but to adversarially
control the facts available to the tribunal and opposing counsel.

Most cases settle, and victory is not in the scathing cross [ex-
amination], but in the tedious review of documents. Success is
in the details, the expertly drafted interrogatories or request
for records, and in the ingenious strategy to obtain the state-
ment allegedly protected by privilege. For it is Discovery which
we do. The motions, the papers the depositions. This is the
numbing ditch digging work that determines the winner. 234

There is no denying that “[t]he discovery system is in fact
broken. Discovery costs too much and has become an end in it-
self.”235

In a world where access to factual information is available
to all, the role of the lawyer would no longer be one of a forensic,
fact-finding roughhouse, but the lawyer would then concentrate
on becoming a skilled strategist whose major function would be
to zealously and skillfully apply and distinguish cases based on
a set of facts knowable by all parties. This role would be more
amenable to the compliance with current rules of professional
conduct because the ethical principles embodied in those rules
find their empirical basis in a view of the legal profession where

23t Asheroft v. Igbal, 129 S. Ct. 1937, 1953 (2009).

232 FED. R. CIv. P. 37(c)}(1)(A-C).

233 See FED. R. C1v. P. 26(c)(1) & 37(a)(1) (mandating parties certify they have tried
in good faith to resolve the issues before filing motions for protective orders and to com-
pel discovery respectively).

24 See Subrin, supra note 190, at 299-300. My colleagues practicing in federal court
comment they have had to take some cases to trial that they otherwise would not just so
they would remember how to try cases.

235 See Trial Lawyers Task Force, supra note 214.
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the lawyer was not a detective whose skill at searching for the
facts earned him his living, but a uniquely noble person whose
primary goal was resolution and problem-solving for broad so-
cietal benefit based on a unique skill set he possessed.236

In addition to all being generally modeled on an outdated
paradigm,?¥” the vagueness of ethical rules regarding candor
and duty to the tribunal currently allows lawyers to rely on
their practical indeterminacy while giving weight to the more
specific rules relating to client interest, such as zeal and confi-
dentiality.238 Natural offshoots of this imbalance are a winning-
is-everything attitude and abuse of discovery to withhold factual
information during the discovery process in the interest of their
client.23® The resulting unjust outcomes embody the problems of
current adversarial civil justice and illustrate the need for ref-
ormation of informational privacy or privilege.?40

Professor Lasso hoped that the 1995 amendments to the
Federal Rules of Civil Procedure, which mandated disclosure,
would force lawyers to reexamine their roles as adversaries and
as a result, solve the aforementioned problems associated with

236 See, Pearce, supra note 217, at 1231. The author discusses this issue, stating:

Created in the late nineteenth century in response to rising concerns that en-
trepreneurial aspects of law were undermining the profession's reputation, the
Professionalism Paradigm rests on a purported bargain between the profession
and society in which the profession agreed to act for the good of clients and so-
ciety in exchange for autonomy. The conditions that made this bargain possi-
ble and necessary all require distinguishing a profession from a business. Un-
der the paradigm, lawyers differ from businesspersons in that they possess
esoteric knowledge inaccessible to lay persons. The paradigm also holds that,
in contrast to businesspersons, who maximize financial self-interest, lawyers
altruistically place the good of their clients and the good of society above their
own self-interest. The combination of inaccessible knowledge and altruism
makes both impractical and unnecessary the outside regulation of public and
market to which businesses are subject.

Id.

237 See id.

238 Advantages and Disadvantages, supra note 174, at 39.

239 See Lasso, supra note 218, at 481 (discussing the winning-is-everything mentality
of the adversarial system); see also id. at 485 (describing discovery as “time consuming,
inefficient and unfair dispute resolution” such that there is “unanimous demand for
discovery reform”).

240 See Imwinkelried, supra note 207, at 182.
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discovery.2¢! However, his hopes did not come to pass as the
same complaints about discovery remain pervasive.242

Perhaps one reason the disclosure requirements did not re-
sult in the anticipated improvements in the discovery system is
that it left lawyers with little incentive to disclose because of the
weak sanction structure regarding failure to disclose.?43 Another
reason is the inherent and core beliefs that adversarial justice
has to be, well, adversarial and that anything helping the ad-
versary is unethical.24

The electronic discovery rules are different from the disclo-
sure rules in that the lawyer has no choice but to share informa-
tion in electronic discovery cases since ESI renders searching
his own client’s factual database for facts that were traditionally
suppressed in discovery as “private,” too expensive and unfeasi-
ble.245 If lawyers want to litigate in the age of electronically-
stored information, they must engage in the sharing of informa-
tion involved in the quick-peek and clawback agreements en-
couraged by the 2006 amendments to the Federal Rules of Civil
Procedure and the enactment of Federal Rule of Evidence
502(d).246

The real magnitude of the sharing required by electronic
discovery, despite Rule 502(d)’s allowance for reasserting pri-
vacy after disclosure, only becomes apparent by recognizing that
an opponent who learns information simply cannot unlearn it,

241 See Lasso, supra note 218, at 526.

22 See Trial Lawyers Task Force, supra note 214.

23 See supra notes 214-15 and accompanying text.

24 See Lasso, supra note 218, at 481. Lasso responds to reading the new 1995 disclo-
sure amendments to the Federal Rules of Civil Procedure, explaining:

When I first read the new rules' requirement that a party automatically dis-
close information previously required only upon a formal discovery request, [
had some trepidation about such a radical departure from established practice.
Voluntary disclosure of information that might expose the faultlines in a cli-
ent's case seemed at first like high treason. Voluntary disclosures also seemed
antithetical to the adversary process because, by providing a level field in dis-
covery battles, they diminish the advantage that a cunning lawyer might have
over a less gifted opponent.

Id.

245 See supra Part 11.A-B (discussing the change necessitated by the storage and
discovery of electronically stored information).

26 See supra Part 11.B (discussing the effect of the amendments to Fed. R. Civ. P. 26
and the enactment of Fed. R. Evid. 5602).
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and that an adversary who learns of the information during
electronic discovery can use it in litigation despite formalistic
claims of confidentiality, privilege, or protection.247

Rule 502(d) and electronic discovery may be the beginning
of a broader change related to informational privacy. In the not-
too-distant future as we become comfortable accepting the real-
ity that informational privacy is impossible and irrelevant in a
spaceless, Facebook-driven world, the nature of the discovery
process, and hence the adversarial system of justice, will be
modified.248

Conflicts between zeal and factual candor to the tribunal
would also be reduced if all factual information became avail-
able to all parties. The only remaining conflict between zeal and
candor would be the attorney’s failure to reveal legal authority
directly adverse to his client’s position.24® This however is a
minimal conflict because the rule only requires revelation of
legal authority which is “directly adverse.”?’0 Any lawyer, espe-
cially one freed from the rigors of fact discovery, could easily
distinguish the authority such that it is not “directly adverse.”25!
Additionally, whether it is because factual information is cur-
rently protected by up to three privacy doctrines, under an ad-
versarial regime it is more acceptable to hold each of the parties
responsible for finding their own law since its availability is not
something the opposing party could monopolize as in the case of
facts.

Imagine the role of the lawyer in a world where discovery is
about being able to manage and apply the information compris-
ing the entire truth rather than one where it is about obtaining
that information. The changes in discovery regarding ESI

247 See supra Part [1.C (discussing the real impact of clawback and quick-peek agree-
ments on privacy and confidentiality).

28 See supra Part II1.C (explaining the reasons for the rapid and substantial decline
in informational privacy necessitated by the advent of ESI).

249 MODEL RULES OF PROFL CONDUCT R. 3.3(a)(2) (2008). Additionally, under an
adversarial regime it is more acceptable to hold each of the parties responsible for find-
ing their own law since its availability is not something the opposing party could have a
monopoly on as in the case of facts.

250 Id

251 A gingle factual discrepancy between the adverse authority and the lawyer’s case
renders the adverse authority “indirect.”
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represents a broader societal change and quite possibly a re-
definition of human creativity, as we transition from a world
where access to information is valuable to one where efficient
use of readily accessible information is the next skillful com-
modity. These radical changes related to information accessibil-
ity have already been noted for many years in the corporate sec-
tor and in economic theory as the contribution of information to
GNP continues to rise,?52 and as new economic models develop
to deal with this shift.253

Some might argue that the justice system proposed by this
article glosses over the distinction between different types of
informational privacy. For example, corporations may not be as
casual or comfortable with the decline in informational privacy,
especially as it relates to trade secrets. The easy answer is that
this piece presents a system akin to the concept of economic effi-
ciency, in that it represents a utopian perfection which even
though it might be unattainable, we should still strive for. How-
ever, corporate comfort with informational privacy is no differ-
ent than the choice some people make today to avoid the online
social networking phenomenon.

The decision for a corporation really is a balancing of the
costs and benefits of not storing trade secrets electronically ver-
sus storing and distributing information electronically to gain a
vast competitive advantage.?5* Trade secrets, however, are
anomalous because any minimal advantage gained by storing
this type of information electronically is dwarfed by the benefits
of ensuring privacy by not storing this information electroni-
cally. For example, as far as Kentucky Fried Chicken is con-
cerned, the process is deliberately archaic:

The recipe has been stashed at the company headquarters for
decades, and for more than 20 years has been tucked away in a
filing cabinet equipped with two combination locks. To reach
the cabinet, the keepers of the recipe would first open up a
vault and unlock three locks on a door that stood in front of the

22 See, e.g., PHILIP EVANS, BLOWN TO BITS: HOW THE NEW ECONOMICS OF
INFORMATION TRANSFORMS STRATEGY 11 (2000) (discussing generally the shift in the
corporate model as we shift into an information dominated economy).

253 Id. at 15-17.

24 Id. at 11-14.
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cabinet. Vials of the herbs and spices are also stored in the se-
cret filing cabinet. "The smell is overwhelming when you open
it,” said one of two keepers of the recipe in an interview at
company headquarters. The biggest prize, though, is a single
sheet of notebook paper, yellowed by age, that lays out the entire
formula — including exact amounts for each ingredient —
written in pencil and signed by Sanders.25

In corporate America, electronic networks are already being
replaced by networks considered open or accessible by entire
industries. As this continues, information flows more freely in-
creasing everyone’s transparency.?® The legal reality of coming
decades will be based on the realization that since access to in-
formation in a world of declining privacy is symmetrical, there
will be no need for control of information as is currently the
norm.2%7

CONCLUSION

The radical changes discussed by this piece should be read
in light of the following: Forty-two years from now at the middle
of the century anyone over forty years old and reading this piece
will likely be dead.?’® Also dead will be the model of informa-
tional privacy that the deceased group espoused. Forty-two
years in terms of internet usage and privacy norms is an eter-
nity considering that Facebook was launched in February 2004
and now has about 175 million members, adding users at the
rate of 5 million per week.259

The civil justice system is in need of major repair.26° More
precisely, the discovery system is broken.26! The new amend-
ments to the civil discovery rules do not fix the problem but

255 KFC Shoring Up Security for Secret Recipe, USA TODAY, Sept. 9, 2008, available
at http://www.usatoday.com/news/nation/2008-09-09-kfc-recipe_N.htm (last visited Mar.
6, 2009) (emphasis added).

25 KVANS, supra note 252, at 30, 218.

257 Jd. at 218.

258 See Life Expectancy in USA Increases to 77.6 Years; Deaths from Heart Disease,
Cancer Decline, Report Finds, MEDICAL. NEWS TODAY, Mar. 3, 2005), available at
http://www.medicalnewstoday.com/articles/20557.php (last visited Jan. 17, 2010).

259 See supra note 129 and accompanying text.

260 See, generally, KUBICEK, supra note 175.

261 See Trial Lawyers Task Force, supra note 214.
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merely tinker around the edges.262 Asking participants in to-
day’s business model of litigation to comply with ethical rules of
a bygone era is akin to asking the modern military to fight with
clubs.263

Repairing the civil justice system requires recognizing the
paradigm shifts in informational privacy and adjusting the liti-
gation model to suit. In so doing, much of the expense of litiga-
tion currently attributed to fact-finding would diminish. People
are simply more comfortable with information about themselves
being known. In today’s world of ESI and internet, application
of factual knowledge rather than obtaining factual knowledge is
the valuable commodity. The need for the attorney-client privi-
lege and ethical confidentiality is questionable if the demise in
informational privacy is extrapolated to the not too distant fu-
ture.

The legal profession should embrace this societal shift and
expand the information-sharing model created by Federal Rule
of Evidence 502(d) and the 2006 amendments to the Federal
Rules of Civil Procedure. The potential result is a civil justice
system which remains appealing to the public, operates within
workable ethical parameters, and permits the search for truth
while maintaining the safeguards of adversarial justice.

262 Id

263 See, Pearce, supra note 217, at 1231 (indicating that the rules of ethics are out-
dated and of limited utility). Similarly, fighting a modern military battle with the weap-
ons of prehistory is an exercise in futility.



