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to districts that have adopted electronic filing. Thus, compli-
ance with the new requirement in K.S.A. 60-211(a) triggers
consent to service by electronic mail even in districts that have
not adopted electronic filing.

More broadly, several sections of the code have been amend-
ed to accommodate future expansion of electronic filing and
service. Electronic methods in addition to fax transmissions
may be used when they are authorized by Supreme Court
rule.”

2. Sanctions for unsupported pleading or paper

HB 2656 makes a substantive change to K.S.A. 60-211(c)
to conform to a 1993 federal amendment. The bill provides
that when the court finds that a party has violated its repre-
sentation under subsection (b), the court “may impose” an
appropriate sanction, rather than the former “shall impose.”
The change recognizes that there can be cases, such as one
involving a pro se litigant, in which a violation of subsec-
tion (b) should not result in a sanction and that the existing
section already confers a measure of discretion for the court
to determine an “appropriate” sanction and whether subsec-
tion (b) was violated. In the view of practitioners on the Civil
Code Committee, this is one “shall” that courts have been
interpreting as “may.” The committee believes the rejection of
the 1993 federal amendment was based on opposition to the
safe harbor from sanctions rather than to recognition of some
discretion in imposing sanctions.

3. Amended pleadings

Tracking 2009 changes to Federal Rule 15, amended K.S.A.
60-215°° alters the time in which a party may amend its
pleading once as a matter of right, shortening the time in one
situation and lengthening it in another. Under former law, if
the pleading was one to which a responsive pleading was re-
quired, the filing of a motion under K.S.A. 60-212, including
a motion to dismiss for failure to state a claim, did not affect
the pleader’s ability to amend once without leave of court.
Amendment was of right even after an order ruling on the
motion as long as no responsive pleading had yet been filed
and the order did not expressly cut off the right to amend.
Under HB 2656, the right to one amendment without leave
of the court expires 21 days after service of a motion under
K.S.A. 60-212(b), (e), or (f). The change creates an incen-
tive for the pleader to consider promptly the arguments in
a motion. As the Federal Advisory Committee explained,
“A responsive amendment may avoid the need to decide the
motion or reduce the number of issues to be decided, and
will expedite determination of issues that otherwise might
be raised seriatim.”' On the other hand, under former law
when no pre-answer motion was made, service of a responsive
pleading immediately cut off the right to one amendment.
Now, amendment continues to be of right if the amendment
is served no later than 21 days after service of the responsive
pleading. Like a pre-answer motion, a responsive pleading
may identify issues the original pleader had not considered,
justifying a prompt amendment of right.

Former K.S.A. 60-213(f) granted a trial court authority to
permit amendment of a pleading to add a counterclaim “if
it was omitted through oversight, inadvertence, or excusable
neglect or if justice so requires.” Arguably, this subsection
established a different standard for allowing an amendment
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from the ordinary standard in K.S.A. 60-215. In addition,
it called into question whether the relation-back provision
in K.S.A. 60-215(c) applied to an amendment under K.S.A.
60-213(f). HB 2656, consistent with a 2009 federal amend-
ment, repeals K.S.A. 60-213(f). The court still may permit an
amendment to add a counterclaim, but it will be governed by
K.S.A. 60-215.

Finally, amended K.S.A. 60-215(c)(1) adopts a 1991
amendment to the Federal Rule. It permits relation back of an
amendment when “the law that provides the applicable statute
of limitations allows relation back” even if the Kansas require-
ments for relation back in subsections (c)(2) and (c)(3) are not
met. Of course, the Kansas statute of limitations ordinarily
applies to an action brought in Kansas. On occasion, however,
Kansas applies the statute of limitations of another state, such
as when K.S.A. 60-516, the borrowing statute, applies.

4. Other changes

Under amended K.S.A. 60-207(a)(3),’* the responsive
pleading to a counterclaim now is denominated an “answer,”
rather than a “reply.” The term “reply” now is confined to a
pleading that responds to an answer, and it is allowed only
when the court orders a reply.

Finally, amended K.S.A. 60-205(d)(1)*® adds to Kansas law
for the first time a requirement that most lawyers no doubt
always thought was there, a requirement to include a certifi-
cate of service with any paper after the petition that is re-
quired to be served. That requirement has been part of Federal
Rule 5 since 1991, when an amendment essentially codified
existing practice.

C. Joinder

HB 2656 conforms the class action statute, K.S.A. 60-
223,% to the extensive 2003 amendments to the Federal Rule.
New subsection (g) specifies procedures to be followed and
criteria a trial court must consider in appointing class counsel
for a certified class. New subsection (h) specifies procedures to
be followed in awarding attorney’s fees and nontaxable costs.
Amended subsection (e) strengthens the trial court’s role in
approving a settlement or voluntary dismissal of a class ac-
tion, requiring a hearing to determine if a proposal that would
bind class members is fair, reasonable, and adequate and re-
quiring disclosure of any agreement made in connection with
the proposal. To resolve an ambiguity, the amendment makes
the subsection applicable only to settlement or dismissal of a
certified class action. Amended subsection (c) grants great-
er latitude in determining when to hold a class certification
hearing, eliminates the authority to grant class certification
conditionally, and specifies the required contents of notice to
class members when individual notice is required. Counsel in
a class action should consult the extensive notes on the 2003
amendments by the Federal Rules Advisory Committee.

The restyling of K.S.A. 60-219*> on compulsory joinder
eliminates the awkward term “contingently necessary party.”
Now, the section simply defines the circumstances in which
a person must be joined as a party. New subsection (e) is the
only amendment that did not originate with the Civil Code
Committee, rather it originated in a separate bill.** In an
action in which “any relief sought would determine title or
affect a security interest in real property,” it requires joinder
of “a nominee of record on behalf of a beneficial owner of
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a claimed interest in the property.” This provision responds
to Landmark Nat! Bank v. Kesler.”” Kesler was an action to
foreclose a first mortgage in which Mortgage Electronic Reg-
istration Systems (MERS) was not joined even though it was
shown of record as the holder of a second mortgage. MERS
does not loan money but becomes the mortgagee as nominee
for the lender, a procedure that apparently facilitates resale of
the debt obligation by the lender. The Kes/er opinion could be
read narrowly, as finding no abuse of discretion in the denial
of MERS’ motion to intervene after a default judgment. How-
ever, the opinion contains broad language suggesting that the
very limited authority MERS has under its agreement with
the lender means it lacks the type of interest in the property
that would require its joinder under K.S.A. 60-219(a). Sub-
section (e) requires joinder of the nominee even if the nomi-
nee is not a person required to be joined by subsection (a).

K.S.A. 60-217% is changed in two ways. Consistent with a
1966 amendment to the federal real party in interest rule, a
bailee is added to the list of persons in subsection (a) who may
sue in their own names without joining the person for whose
benefit an action is brought. New subsection (d) adopts a pro-
vision that was added to the Federal Rules in 1961, allowing
a public officer who sues or is sued in an official capacity to
be designated by official title rather than by name, although
the court may order that the officer’s name also be added. HB
2656 also adopts a related 1961 federal amendment in K.S.A.
60-225(d), providing for automatic substitution of a public
officer’s successor when the officer dies, resigns, or otherwise
ceases to hold office during the pendency of an action in
which the officer is a party in an official capacity.

D. Default judgment

K.S.A. 60-255 has always differed from its federal counter-
part, for example, by prohibiting entry of judgment by the
clerk and by omitting the federal requirement of a separate
entry of default prior to entry of judgment. These variations
remain in the revised section. The section formerly did not
define when a party is in default, requiring only a “proper
showing” of entitlement to a default judgment. HB 2656
adds to subsection (a) the definition of default from Federal
Rule 55.” A party against whom a judgment for affirmative
relief is sought is in default when the party “has failed to plead
or otherwise defend.” Thus, default occurs when the party has
not, by the date its answer is due, served either an answer, a
motion under K.S.A. 60-212 that postpones the time to an-
swer until after the court rules on the motion, or some other
pre-answer motion that can be construed as otherwise defend-
ing the action.® K.S.A. 60-255 is intertwined with K.S.A. 60-
208(b)(6), which makes the failure of an answer to deny an
allegation, other than one relating to the amount of damages,
an admission of the allegation.®' Federal circuits are split on
the question whether default judgment can be entered under
Rule 55 based upon a post-answer failure to defend, such as
the failure to appear at trial.*> Leading commentators agree
that once there is an answer to a claim, and to any amend-
ment of the claim, Rule 55 should not be used to enter default
judgment.®®

Of course, default judgment is available under other sec-
tions as a sanction for post-pleading misconduct. For exam-

ple, K.S.A. 60-237(b)(2)(A)(vi) and (d)(3) include default
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judgment among the sanctions available against a party that
fails to obey a discovery order, fails to appear for the party’s
deposition, or fails to serve answers or objections to inter-
rogatories or a written response to a request for inspection.
K.S.A. 60-216(f) also authorizes this sanction against a party
that fails to appear at a case management or other pretrial
conference, is substantially unprepared to participate in the
conference or does not participate in good faith, or fails to
obey a scheduling or other pretrial order. Indeed, a court may
have inherent authority to grant default judgment in other
contexts as a sanction for inaction that frustrates the orderly
administration of justice.* The propriety of granting default
judgment as a sanction for failure to appear at trial more ap-
propriately should be analyzed as an exercise of inherent au-
thority since the standards for granting default judgment as a
sanction and the procedural safeguards to be followed differ
from those under K.S.A. 60-255.

Kansas law on this issue under the former section was
unclear. The authors of Vernon’s Kansas Statutes Annoted, with-
out citing supporting authority, asserted that “Failure to at-
tend ... the trial itself, may justify the entry of such a judg-
ment.”®® A number of opinions observed in passing that the
trial court had entered a default judgment against a party that
did not appear at trial®’ but rarely discussed the source of the
court’s authority to do s0.¥ In any event, these precedents are
not controlling in construing amended section 60-255.

A default judgment under K.S.A. 60-255 may be set aside
on a motion to vacate judgment under K.S.A. 60-260(b). A
motion on the most common ground asserted, “mistake, in-
advertence, surprise, or excusable neglect” under subsection
(b)(1), must be made within one year after the entry of judg-
ment. HB 2656 adds a cross-reference to a motion for relief
from judgment under K.S.A. 60-309, which may be made
up to two years after entry of a default judgment if the party
was served solely by publication in a newspaper and did not
receive actual notice of the action in time to appear. There is
no requirement in K.S.A. 60-309 to show excusable neglect or
inadvertence before the party is entitled to defend the action.
Former K.S.A. 60-309(b) protected a purchaser for value in a
private sale of property in reliance on the judgment if no mo-
tion was filed within six months after entry of judgment. HB
2656 reduces that period, protecting the purchaser for value
if the motion is not filed within three months after entry of
judgment.®” This is the same period after judgment during
which proceeds of a judicial sale of property under the judg-
ment must be impounded under subsection (c).

E. Discovery and pretrial proceedings
1. Limits on frequency or extent of discovery

HB 2656 grants trial judges greater authority to control the
frequency or extent of discovery and requires them to exer-
cise that authority in certain circumstances. Previously, K.S.A.
60-226(b)(2) permitted a court to order limits only if it made
one of three findings: the discovery sought was unreasonably
cumulative or duplicative or could be obtained from another
source that was more convenient, less burdensome, or less ex-
pensive; the requesting party already had ample opportunity to
obtain the information through discovery; or the burden or ex-
pense of proposed discovery outweighed its likely benefit. The
amended section” confers discretion to limit the frequency or
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