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parent's right to travel either by parental agreement or by court decree,35 
others have upheld reasonable geographical restrictions.36 A Florida court 
found that where the relocation would not allow a parent to exercise 
specific visitation provisions in a parenting plan, the court may find an 
implied restriction on the other parent's ability to relocate without consent 
or court approval.3? Even if there are geographical restrictions, however, 
all custody and residency provisions are not "final" and can be modified 
in the best interests of the child.38 

Parents have asserted other constitutional rights in relocation cases. 
These arguments, such as the right of privacy, a custodial parent's funda­
mental right of autonomy in child rearing, due process, and equal protec­
tion, have met with little success.39 

Article 8 of the European Convention on Human Rights provides for a 
"right to family life." In addition, the U.N. Convention on the Rights of 
the Child article 3 makes the best-interests standard universally applica­
ble in all custody cases.40 The Europeans have taken a similar approach to 

35. See Schisel v. Schisel, 762 N.W.2d 265, 271 (Minn. Ct. App. 2009) (noting that parent 
seeking residence restriction must show compelling attributes that make it in best interest of the 
child). See also Scott v. Scott. 578 S.E.2d 876, 879 (Ga. 2003); Allbright v. Allbright, 215 P.3d 
472 (Idaho 2009) (finding trial judge could not restrict mother to specific areas); In re Marriage 
of Thielges, 623 N.W.2d 232 (Iowa Ct. App. 2000) (disapproving provisions whether stipulat­
ed by the parties or mandated by the court that predetermine what future circumstances will 
warrant a future modification); In re Marriage of Seitzinger, 77 N.E.2d 282 (Ill. App. Ct. 2002); 
Fenwick v. Fenwick, 114 S.W.3d 767 (Ky. 2003); Zeller v. Zeller, 640 N.W.2d 53, 54-55 (N.D. 
2002); Testerman v. Testerman, 193 P.3d 1141 (Wyo. 2008) (noting that parenting plans should 
not discourage relocation). 

36. See TEX. CODE §153.133(1)(A) and 153.134(5). See also Buonavolonta v. 
Buonavolonta, 846 So. 2d 649, 651 (Fla. Dist. Ct. App. 2003) (noting that the purpose of a relo­
cation restriction is to prevent a parent from moving a child without notice to the other parent); 
In re Marriage of Carlson, 661 P.2d 833 (Kan. Ct. App. 1983); Ziegler v. Ziegler, 691 P.2d 773 
(Idaho \985). 

37. See Shafer v. Shafer, 898 So. 2d 1053 (Fla. Dist. Ct. App. 2005). 
38. KAN. STAT. ANN. § 60-161O(a)(3) (Supp. 2009). See In re Marriage ofPape, 989 P.2d 

1120 (Wash. 2000). For a general discussion of modification of child custody, see LINDA D. 
ELROD, CHILD CUSTODY PRACTICE AND PROCEDURE, ch. 17 (2004 rev. ed. Supp. 2010). 

39. See In re Paternity of Ba.S., 911 N.E.2d 1252 (Ind. Ct. App. 2009) (allowing trial court 
to determine if mother's relocation out of state was in children's best interests did not violate 
mother's due process rights). See also Momb v. Ragone, 130 P.3d 406 (Wash. Ct. App. 2006), 
rev. denied 149 P.3d 378 (Wash. 2006); Mason v. Coleman, 850 N.E.2d 513 (Mass. 2006); 
Fredman v. Fredman, 960 So. 2d 52 (Fla. Dist. Ct. App. 2007). 

40. U.N. Convention, supra note 12, at art. 3 (I): "In all actions concerning children, 
whether undertaken by public or private social welfare institutions, courts of law, administra­
tive authorities or legislative bodies, the best interests of the child shall be a primary consider­
ation." See also European Convention on the Exercise of Children's Rights, Jan. 25, 1996, 
Europ. T.S. No. 160, art. 6 ("In proceedings affecting a child, the judicial authority, before tak­
ing a decision, shall: (a) consider whether it has sufficient information at its disposal in order to 
take a decision in the best interests of the child and, where necessary, it shall obtain further 
information, in particular from the holders of parental responsibilities .... "). 
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our constitutional interpretation that while the parents have a right to fam­
ily life, the paramountcy of the welfare of the child trumps the rights of 
individual family members.41 

B. Rights for Children 

In the United States, few courts have looked at relocation issues in 
terms of children's "rights.,,42 The child's interests have been deemed 
either subservient to their parents43 or the same as the parents.44 At least 
one Supreme Court Justice speculated that children have relationship 
rights: 

While this Court has not yet had occasion to elucidate the nature of a child's 
liberty interests in preserving established familial or family-like bonds, it seems 
to me extremely likely that, to the extent parents and families have fundamen­
tal liberty interests in preserving such intimate relationships, so, too, do chil­
dren have these interests, and so, too, must their interests be balanced in the 
equation.45 

The rest of the world has adopted the UN Convention on the Rights of 
the Child (CRC), which provides several rights for children. One of the 
most important is the right to be heard. CRC article 12 provides: 

1. States Parties shall assure to the child who is capable of forming his or her 
own views, the right to express those views freely in all matters affecting the 
child, the views of the child being given due weight in accordance with the 
age and maturity of the child. 

2 .... the child shall ... be provided with the opportunity to be heard in any 
judicial and administrative proceedings affecting the child, either directly or 
through a representative or an appropriate body, in a manner consistent with 
the procedural rules of national law. 

41. See Payne v. Payne [2001] I FLR 1052 (UK). George, The Shifting Law, supra note 6, 
at 116-18. 

42. See Richards, Children's Rights, supra note 19, at 254-55 (proposing that courts and 
legislators should put the focus on the child's best interests instead of the parent's rights); Linda 
D. Elrod, Client-Directed Lawyersfor Children: It Is the "Right" Thing to Do, 27 PACE L. REV. 
869, 874-88 (2007) (discussing rights for children to have lawyers in contested custody cases); 
MARTIN GUGGENHEIM, WHAT'S WRONG WITH CHILDREN'S RIGHTS (2005). 

43. Jerry A. Bahnke, Pawns or People? Protecting the Best Interests of Children in 
Interstate Custody Disputes, 28 Loy. L.A. L. REV. 699, 731 (1975); Gary A. Debele, A 
Children's Rights Perspective to Relocation: A Meaningful Best Interests Standard, 10 J. AM. 
ACAD. MATRIM. LAWS. 75,102 (1998). See also Ursula Kilkelly, Relocation: A Children's Rights 
Perspective, 1.1 J. FAM. L. & PRAC. 23 (May 2010) (noting the child has an interest in a contin­
uing and healthy relationship with both parents). 

44. Elrod, Client-Directed Lawyers, supra note 42, at 890 (discussing Supreme Court 
cases). 

45. Troxel v. Granville, 530 U.S. 57, 88 (2000). 
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The CRC accords a child a "right to know and be cared for by his or 
her parents"46 and "the right of the child to preserve his or her ... family 
relations as recognized by law.,,47 A child who is separated from one or 
both parents has a right "to maintain personal relations and direct contract 
with both parents on a regular basis, except if it is contrary to the child's 
best interests.48 In addition, a child has the right "to maintain on a regular 
basis ... personal relations and direct contacts with both parents" when 
the parents live in different countries.49 The child also has "the right to the 
protection of the law against ... interference with his or her privacy or 
family"50 and the right to "freedom of association."51 

As nations adopt a more child-centered approach to relocation cases, 
the "rights" of children will figure more prominently in the debate. When 
balancing the competing rights of the parents and the duty of the state as 
parens patriae, a balancing factor will be the "right" of the child to be 
heard and to have a meaningful relationship with both parents. 

IV. Lack of Uniformity in State, National, or International Laws 

Our research has Jailed to reveal a consistent, universally accepted 
approach to the question oj when a custodial parent may relocate 
out-oj-state over the objection oj the non-custodial parent . .. Across 
the country, applicable standards remain distressingly disparate. 52 

This 1990 quote remains true today. Lack of uniformity begins with 
defining what constitutes a relocation both in the United States53 and in 
other countries.54 Thirty seven states have specific relocation statutes, 

46. U.N. Convention, supra note 12, at art. 7. 
47. [d. at art. 8. 
48. !d. at art. 9 (" ... ensure that a child shall not be separated from his or her parents against 

their [sic] will, except when competent authorities subject to judicial review determine, in 
accordance with applicable law and procedures, that such separation is necessary for the best 
interests of the child ... " ). 

49. [d. at art. 10. 
50. [d. at art. 16. 
51. [d. at art 15. 
52. Gruber v. Gruber, 583 A.2d 434, 437 (Pa. Super. Ct. 1990). 
53. Some states require notice of any change of residence. See KAN. STAT. ANN. § 60-1620 

(2005); Mantonya v. Mantonya, 311 S.W.3d 392 (Mo. Ct. App. 2010) (denying a fifteen mile 
relocation). Other states specify that only a certain distance constitutes a relocation. See LA. 
REV. STAT. § 9:355.1 (intent to establish legal residence outside of the state .... if no court 
order, then an intent to relocate 150 miles within the state); ARIZ. REV. STAT. § 25-408 (more 
than 100 miles); FLA. STAT. § 61-13001 (2009) (relocation is a change of at least 50 miles from 
the other parent's residence for at least 60 consecutive days); IOWA CODE § 598.210 (move over 
50 miles); ME. REv STAT. tit. 19A § 1653(14); MICH. COMPo LAWS § 722.31(4) (2008) (100 
miles); OKLA. STAT. ANN. tit. 43 § 112.3 (move of 75 miles); OR. REv. STAT. 107.159 (move 
over 60 miles); TENN. CODE § 36-6-108 (100 miles). 

54. See George, The Shifting Law, supra note 6, at 110 (noting in New Zealand the same 
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whereas others rely on the general modification of custody provisions.55 

States and countries differ on whether, when, and how notice is required; 
whether a contemplated move is a change of circumstances; the proper 
presumptions or burdens of proof to consider; and the appropriate factors 
to consider. The lack of uniformity can lead to a lack of predictability, 
which can lead to litigation. 

A. Notice Requirements 

In the absence of safety issues, common sense dictates that a parent 
planning to move provide some notice to the other parent. At least half of 
the states do require the moving parent to give notice or to obtain either 
the consent of the other parent or a judge.56 The time for giving notice 
varies considerably from thirty to ninety days (one state) with sixty days 
(nine states) being the most common.57 The form, contents and manner of 
notice also vary. Many states require that the notice be sent by certified 
mail and include (1) the intended date of the relocation; (2) the address of 
the intended new residence, if known; (3) the specific reasons for the 
intended relocation; and (4) a proposal for how custodial responsibility 
should be modified, if necessary, in light of the intended move.58 If notice 
is given and the nonmoving parent either agrees to the move or fails to 
object to the move, generally the moving parent may relocate.59 States are 
divided as to what happens when a parent fails to give the proper notice.60 

principles apply whether the move is from one city to another or from New Zealand to another 
country, whereas in the United Kingdom, the standard is different for moves within the United 
Kingdom and those without). England, France, Spain, and South Africa appear to favor reloca­
tion. See Payne v. Payne, [2001] I FLR 1052. But see Re: D (children) [2010] EWCA Civ 50 
(indicating that Payne should be reviewed.) New Zealand and Sweden appear to be anti-relo­
cation. Australia, Belgium, Canada, and Germany appear more neutral. See Gordon v. Goertz, 
[1996] 2 S.c.R. 27 (2 May 1996) (Canada); Sealey & Archer [2008] FamCAFC 142; McCall 
& Clark, (2009) 41 Fam LR 483; Sampson & Harnett (No 10) [2008] 38 Fam LR 315; MRR & 
GR [2010] HCA 4 (Australia). 

55. See generally ELROD, CHILD CUSTODY PRACTICE, supra note 38. 
56. See Linda D. Elrod, A Move in the Right Direction? supra note 6; Atkinson, The Law 

of Relocation, supra note 10, at 565. 
57. Draft ABA Model Relocation Act, supra note 23 (indicating five states use thirty days, 

four states use forty-five). The AAML Model Relocation Standards and the ALl Principles use 
sixty days. 

58. ALI PRINCIPLES, supra note 20, at § 2.17 (2). 
59. See ALA. CODE § 30-3-169; ARIZ. REV. STAT. 25-408(D); IND. CODE § 31-17-2.2-5(a); 

Mo. REV. STAT. § 452.377(7); S.D. COD. LAWS § 25-4A-19; WASH. CODE § 26.09.500. See also 
AAML Model Relocation Act, supra note 19, at § 301 (ifno objection is filed within thirty days, 
the relocation can go forward; if objection, there is a hearing). 

60. Compare In re Marriage of Grippin, 186 P.3d 852 (Kan. Ct. App. 2008) (finding that 
custody should not be changed in retaliation for the mother not giving the proper statutory 
notice) with Frances v. Frances, 266 S.W.3d 754 (Ky. 2008) (changing custody to father where 
mother moved to Iowa without notice to father and child had close ties to father and extended 
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Unduly cumbersome notice provisions can hinder legitimate reloca­
tions that may in fact be in the child's best interests. In a mobile society, 
especially in depressed economic times, a parent may lose a house to fore­
closure and need to move back home with parents, receive a job offer in 
a distant place, which requires a quick decision, or remarry a person who 
lives or is transferred to another location. Some parents may decide to take 
unilateral action, i.e., move first, ask later. If the parent goes to another 
country, obtaining return may be difficult. The Colorado statute seems to 
strike the proper balance: 

[T]he party who is intending to relocate with the child to a residence that sub­
stantially changes the geographical ties between the child and the other party 
shall provide the other party with written notice as soon as practicable of his or 
her intent to relocate, the location where the party intends to reside, the reason 
for the relocation, and a proposed revised parenting time plan.6l 

In the context of international relocation, the Washington Declaration pro­
vides: 

The person who intends to apply for international relocation with the child 
should, in the best interests of the child, provide reasonable notice of his or her 
intention before commencing proceedings or, where proceedings are unneces­
sary, before relocation occurs.62 

The open nature of the Washington Declaration notice provision allows 
individual countries to determine the factors that trigger the notice, how 
much in advance the notice must be given, the content of the notice, and 
the remedies for failure to give notice. 

B. Move as Change of Circumstances 

Generally, modification of an existing custody order requires the per­
son seeking to change custody to prove that there has been a material 
change of circumstances and that modification is in the best interests of 
the child.63 Whether the relocation case gets a hearing may depend on 

family). See also Buck v. Buck, 279 S.W.3d 547 (Mo. Ct. App. 2009) (finding mother had failed 
to give required statutory written notice; oral was insufficient); Dent v. Dent, 248 S.W.3d 646 
(Mo. Ct. App. 2008) (finding mother's certified letter to be sufficient; father waived objection 
by failing to file within thirty days). See ALI PRINCIPLES, supra note 20, § 2.17(2) (provides that 
failure to comply without good cause is a factor in determining the good faith of the relocation 
and in whether attorney's fees should be awarded). 

61. COLO. REV. STAT. ANN. § l4-1O-129(l)(a)(II) (2009). 
62. Washington Declaration on International Family Relocation, supra note 25. 
63. See In re Marriage of Grippin, 186 P.3d 852 (Kan. App. 2008); Hamilton-Waller and 

Waller, 123 P.3d 310 (Or. Ct. App. 2005) (the parent seeking the change of custody must 
demonstrate that the change of custody-which, depending on the case, may mean relocating 
or not relocating-is in the best interests of the child). See IDAHO CODE ANN. § 32-717 (burden 
is on party seeking modification to establish it is in the best interests of the child). See ELROD, 
CHILD CUSTODY PRACTICE, supra note 38. 
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whether the move is a change of circumstances.64 Usually, a proposed 
move is a change if the parents share custodl5 or if the move is a certain 
number of miles away from the current residence.66 The ALI Principles 
find a substantial change occurs only when the relocation significantly 
impairs either parent's ability to exercise responsibilities the parent has 
been exercising.67 As the Vermont Supreme Court aptly stated: 

When childrearing and its concomitant decision-making are shared, relocation 
to a remote location by one parent requires at the very least a reassessment of 
the custodial arrangement, and because of the practicalities of shared parenting, 
will often necessitate a change in custody.68 

C. Presumptions and Burdens of Proof 

Many jurisdictions are still struggling with complex approaches to pre­
sumptions for or against relocation and the burden of proof. The issue was 
so controversial that the AAML Model Relocation Act offered three possi­
ble presumptions.69 Some states have a rebuttable presumption favoring 

64. In some states, any move is a change of circumstances. See OR. REV. STAT. § 107.159; 
UTAH CODE ANN. § 30-3-37 (2009). In others, the proposed relocation standing alone is not a 
change of circumstances. See Giannaris v. Giannaris, 960 So. 2d 462, 468 (Miss. 2007) (allow­
ing father and child to move to San Diego with the Navy). See also In re Marriage of Burgess, 
913 P.2d 473, 478 (Cal. 1996); Hollandsworth v. Knzewski, 109 S.W.3 653,658 (Ark. 2003); 
Casey v. Casey, 58 P.3d 763 (Okla. 2002); Ferdinand v. Ferdinand, 763 A.2d 820 (Pa. Super. 
Ct. 2000); In re Marriage of Homer, 93 P.3d 124 (Wash. 2004). But see In re Marriage of 
LaMusga, 88 P.3d 81 (Cal. 2004) (finding that a proposed change in the child's residence that 
might hinder frequent contact between the child and a participatory nonmoving parent can con­
stitute a change in circumstances); Cheryl S. Karner, Relocation: What Ought to Be, FAM. 
ADVOC. 12, 14 (Fall 1997) (arguing that the idea that relocation is not a substantial change in 
circumstances is "absurd."). 

65. See Mason v. Coleman, 850 N.E.2d 513 (Mass. 2006); Farnsworth v. Farnsworth, 597 
N.W.2d 592 (Neb. 1999); O'Connor v. O'Connor, 793 A.2d 810 (N.J. Super. Ct. App. Div. 
2002); Pearson v. Pearson, 11 So. 3d 178 (Miss. Ct. App. 2009) (finding mother's move out of 
county (80 miles) constituted change of circumstances in joint custody arrangement); In re 
Marriage of Mayfield, 577 N.W.2d 872 (Iowa Ct. App. 1998). 

66. See IOWA CODE § 598.21D (150 miles); LA. REv. STAT. § 9.355.1 (I 50 miles); MICH. 
COMPo L. ANN. § 722.31(4) (100 miles); TENN. CODE § 36-6-108 (100 miles). See Thompson V. 
Thompson, 176 P.3d 722 (Ariz. Ct. App. 2008); Bowers V. Vanderneulen-Bowers, 750 N.W.2d 
597 (Mich. Ct. App. 2008). See Dupre V. Dupre, 857 A.2d 242, 262 (R.I. 2004) (remanding for 
court to apply best-interest-of-child analysis for mother's proposed move to French Polynesia). 

67. ALI PRINCIPLES, supra note 20, § 2.17(1)(3) (stating that if the move is a change of 
circumstances, the court should accommodate relocation without changing the proportion of 
custodial responsibilities each is exercising). 

68. Hoover (Letourneau) V. Hoover, 764 A.2d 1192 (Vt. 2000). 
69. AAML Relocation Standards, supra note 19, at 20-22 offering these alternatives: (I) the 

relocating person bears the burden of proving that the objection is made in good faith and the 
relocation is not in the best interests of the child; or (2) the nonrelocating person bears the 
burden of proving that the objection is made in good faith and the relocation is not in the best 
interests of the child; or (3) the relocating person initially has the burden of proving that the 
proposed relocation is made in good faith, and, if that burden is met, the burden shifts to the non­
relocating person to show that the proposed relocation is not in the best interests of the child). 
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relocation; 70 others favor relocation if there is a primary custodian, but not 
if the parents share equal residential time.7l Alabama has a presumption 
against relocation.72 

Allocation of the burden of proof also impacts the outcome of reloca­
tion disputes. Ten states place the burden on the custodial or residential 
parent to show that the move would substantially improve the child's 
quality of life.73 A few states place the burden on the party opposing the 
move.74 Eight states use a shifting burden, which requires the custodial 
parent to prove by a preponderance of the evidence that the proposed relo­
cation was motivated by a legitimate purpose and the relocation bears rea­
sonable relation to that purpose. The burden then shifts to the nonrelocat­
ing parent to establish why relocation would not be in the child's best 
interests 75 or would harm the child.76 

In 1996, a New York case led the way toward abolishing presumptions 
for or against a parent's relocation, saying: 

It serves neither the interests of the children nor the ends of justice to view 
relocation cases through prisms of presumptions and threshold tests that artifi­
cially skew the analysis in favor of one outcome or another. Courts should be 
free to consider and give appropriate weight to all of the factors that may be 
relevant. ... 77 

70. See MINN. STAT. § 518.18(d); S.D. COD. L. § 25-5-13 (a parent entitled to custody of a 
child has the right to change his residence); WIS. STAT. ANN. § 767.481 ("there is a rebuttable 
presumption for continuing the current allocation of decision making under a legal custody 
order). See Bliven v. Weber, 126 S.W.3d 351 (Ark. 2003); Mahmoodjanloo v. Mahmoodjanloo, 
160 P.3d 951 (Okla. 2007); Heinen v. Heinen, 753 N.W.2d 891 (S.D. 2008); In re Marriage of 
Homer, 93 P.3d 124 (Wash. 2004). 

71. TENN. CODE ANN. § 36-6-108(d)(I)-(3); WIS. STAT. ANN. § 767.327; W. V. CODE § 48-
9-403 (2009). 

72. ALA. CODE § 30-3-169.3(a) (2009). 
73. See CONN. GEN. STAT. § 46b-56d (relocating parent has the burden of proving by a pre­

ponderance of evidence that the proposed relocation is for a legitimate purpose, that it is rea­
sonable in light of the purpose, and that it is in the best interests of the child). See Atkinson, Law 
of Relocation, supra note 10, at 565 (listing other states as Arizona, Idaho, Illinois, Louisiana, 
Minnesota, Missouri, Nebraska, North Dakota, and West Virginia). 

74. In re Marriage of LaMusga, 88 P.3d 81 (Cal. 2004); In re Marriage of Grippin, 186 P.3d 
852 (Kan. Ct. App. 2008); In re Marriage of Robison, 53 P.3d 1279 (Mont. 2002); Testerman 
v. Testerman, 193 P.3d 1141 (Wyo. 2008). 

75. See, e.g., Allbright v. Allbright, 215 P.3d 472 (Idaho 2009); Abbott v. Virusso, 862 
N.E.2d 52 (Mass. App. Ct. 2007); Potter v. Potter, 119 P.3d 1246 (Nev. 2005); MacKinnon v. 
MacKinnon, 922 A.2d 1252 (N.J. 2007). FLA. STAT. ANN. § 61-13001(8) (2009). 

76. See Baures v. Lewis, 770 A.2d 214 (N.J. 2001) (involving move to Wisconsin where 
mother's parents could help provide special care for autistic child). See also LA. REV. STAT. § 
9:355.13; Atkinson, Law of Relocation, supra note 10. 

77. Tropea v. Tropea, 665 N.E.2d 145, 151 (N.Y. 1996). See Lyn R. Greenberg, Dianna J. 
Gould-Saltman, Hon. Robert Schnider, The Problem with Presumptions-A Review and 
Commentary, 3 J. CHILD CUSTODY 139, 146 (2006) (noting that no controlled study demon­
strates that presumptions have been effective in reducing child custody litigation). 
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The clear trend in the United States seems to be to abandon presump­
tions and to adopt a "best interests of the child" test that requires both par­
ents to prove that their position is in the child's best interests.78 The neu­
tral best interests appears to be gaining traction as the standard for inter­
national relocations also. The Washington Declaration stated: 

In matters concerning international relocation the best interests of the child 
should be the paramount (primary) consideration and determinations should be 
made without any presumption for or against relocation.79 

A world without presumptions requires judges to make a best-interest­
of-the-child determination on a case-by-case basis. Some lament that after 
decades of use, the "best interest" standard remains vague and vulnerable 
to judges using their own values to make decisions.8o The argument is that 
because decisions are based on the circumstances of each case, clearly 
defining and uniformly applying "best interests" is difficult.81 While this 
makes predictability challenging, the best interest standard is flexible and 
adaptable to each child's particular circumstance. If children are truly the 
focus of the relocation analysis, the key then is to provide judges with 
weighted, prioritized, child-focused factors. In addition, an attorney for 
the child, mental health professional, or court service officers can assist 
judges with relevant information to make the best interest determination. 

78. See FLA. STAT. ANN. § 61-13001(7) (2009) ("A presumption does not arise in favor of 
or against a request to relocate with the child ... "). See also In re Marriage of Ciesluk, 119 P.3d 
35 (Colo. 2005) (citing Jaramillo v. Jaramillo, 83 P.2d 299 (N.M. 1991); Bodne v. Bodne, 588 
S.E.2d 728 (Ga. 2003); Latimer v. Farmer, 602 S.E.2d 32 (S.c. 2004). See Linda D. Elrod, A 
Move in the Right Direction?, supra note 6, at 39-40. 

79. Washington Declaration on International Family Relocation, supra note 25. This 
approach was also endorsed by the London Conference, supra note 16, at I. 

80. For discussions of the "best interest of the child" standard, see Linda D. Elrod, 
Reforming the System to Protect Children in High-Conflict Custody Cases, 28 WM. MITCHELL 
L. REV. 495, 505-508 (2001); Robert H. Mnookin, Child Custody Adjudication: Judicial 
Function in the Face of Indeterminacy, 39 LAW & CONTEMP. PROBS. 226 (1975) (courts lack 
capacity to determine which parent is "better" or to discern a child's best interest; providing a 
judicial determination of a subjective issue can actually harm children); Joan B. Kelly, The Best 
Interests of the Child: A Concept in Search of Meaning, 35 FAM. & CONCIL. CTS. REV. 377, 384 
(1997)(noting the lack of scientific knowledge by the decision maker may result in a custody 
decision based on personal experience and beliefs of the judge). See also Duggan, Rock, Paper, 
Scissors, supra note 7, at 199 (stating that the law is forcing parents to submit to nothing more 
than the judge's personal preference). 

81. Carmody, Child Relocation, supra note 2, at 214-216 ("While the aim is commendable 
... the legal pathway is badly paved and poorly lit .... Best interests are values, not facts."). 
See also Rollie A. Thompson, Movin' On: Parental Relocation in Canada, 42 (3) FAM. CT. 
REv. 398,404 (2004) C . .. a world of mobility without presumption, without burdens, with a 
'fresh inquiry' into custody with each proposed move, with litigation and relitigation, and with 
the lack of consistency or predictability that comes with a pure 'best interests' test."). 
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D. The Growing Lists of Factors to Guide Decision Makers 

... an unfettered discretion in the judiciary leads to unpredictability 
and a lack of uniformity in decision-making and we support the 
development of a common international framework to guide the 
exercise of judicial discretion. 82 

Legislative or court-created lists of appropriate factors for judges to 
examine in considering relocation cases represent the values of the 
drafters. The use of factors helps focus the relevant evidence. Factors 
guide judicial discretion. 

1. FACTORS USED IN THE UNITED STATES 

In an attempt to make relocation decisions more consistent, legislatures 
and courts have set out increasingly long lists of factors to assist judges in 
evaluating the appropriateness of a move.83 The 1976 New Jersey 
D'Onofrio case84 recognized that the existence of a new family unit post­
divorce and set out as factors: (1) the prospective advantages of the move 
in improving the custodial parent's and the child's quality of life; (2) the 
integrity of the custodial parent's motive for relocation; (3) the integrity 
of the noncustodial parent's motives for opposing the move; and (4) 
whether there is a realistic opportunity for visitation that can provide an 
adequate basis for preserving and fostering the noncustodial parent's rela­
tionship with the child if relocation is allowed. 

Nearly twenty years later, the American Academy of Matrimonial 
Lawyers' Model Relocation Act offered some more detailed factors: 

(1) The nature, quality, extent of involvement, and duration of the 
child's relationship with the person proposing to relocate and with 
the nonrelocating parent, siblings, and other significant persons in 
the child's life; 

(2) The age, developmental stage, needs of the child, and the likely 
impact the relocation will have on the child's physical, educational, 

82. London Conference, supra note 16 at Relocation Resolution 2. 
83. See ALA. CODE § 30-3-l69.3(a)(l) (2009) (listing seventeen factors); COLO. REv. STAT. 

§ 14-10-129 (2009) (listing nine factors, but incorporating by reference the general custody 
statute that has eleven factors); Dupre v. Dupre, 857 A.2d 242 (R.!. 2004) (setting out factors, 
but incorporating custody factors in Pettinato v. Pettinato, 582 A.2d 909 (R.!. 1990). See also 
Duggan, Rock-Paper-Scissors, supra note 7, at 209-10 (listing thirty-six factors). The failure to 
consider the factors may result in reversal of the trial court. In re Paternity of J.J., 911 N.E.2d 
725 (Ind. Ct. App. 2009). 

84. D'Onofrio v. D'Onofrio, 365 A.2d 27 (N.J. Super. Ct. Ch. Div. 1976), affirmed 365 
A.2d 716 (N.J. Super. Ct. App. Div. 1976) (allowing mother to move to her native town in 
South Carolina where she had extended family, higher paying job, and lower cost of living and 
father had refused to keep children overnight). See In re Marriage of Eckert, 518 N.E.2d 1041 
(Ill. 1988) (using New Jersey factors). 
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and emotional development, taking into consideration any special 
needs of the child; 

(3) The feasibility of preserving a good relationship between the non­
relocating person and the child through suitable visitation arrange­
ments, considering the logistics and financial circumstances of the 
parties; 

(4) The child's preference, taking into account the age and maturity of 
the child; 

(5) Whether there is an established pattern of conduct of the person 
seeking the relocation, either to promote or thwart the relationship 
of the child and the nonrelocating person; 

(6) Whether the relocation of the child will enhance the general quali­
ty of life for both the custodial party seeking the relocation and the 
child, including but not limited to financial or emotional benefit or 
educational opportunity. 

(7) The reasons of each person for seeking or opposing the relocation. 
(8) Any other factor affecting the best interests of the child. 85 
Some states have included additional factors, such as the current 

employment and economic circumstances of each parent and whether the 
proposed relocation is necessary to improve the circumstances of the par­
ent seeking relocation; the extent to which the objecting parent has 
fulfilled his or her financial obligations to the other parent; the feasibility 
of a relocation by the objecting parent;86 and any history of substance 
abuse or violence by either parent, including a consideration of the sever­
ity of such conduct and the failure or success of any attempts at rehabili­
tation.87 Three state statutes prohibit the court from considering whether 
the relocating person would move without the child or whether the person 
opposing will choose to relocate if it is allowed.88 The only draft prepared 
for the Uniform Law Commission's proposed uniform relocation act used 
most of the AAML factors and added the degree to which one or both par­
ents relied on a court order and the degree to which a party gave proper 
notice.89 

85. AAMLModel Relocation Act, supra note 19, § 405, at 18-19. 
86. See LA. REV. CODE § 9:355.12(A)(1O) (2008); WASH. REV. CODE § 26.09.520 (2009); 

Tropea v. Tropea, 665 N.E.2d 145, 151 (1996) (mentioning the possibility of a "parallel move 
by an involved and committed noncustodial parent." See Merle H. Weiner, Inertia and 
Inequality: Reconceptualizing Disputes Over Parental Relocation, 40 U.C. DAVIS L. REV. 1747 
(2007) (arguing that courts should consider whether the noncustodial parent can also relocate). 

87. See ALA. CODE § 30-3-169.3(a)(16) (2009); COLO. REV. STAT. § 14-10-129(2)(c) 
(2009); (FLA. STAT. ANN. § 61-13001(7)(c)(j) (2009); LA. REv. STAT. ANN. § 355.12(A)(lI) 
(2008); TENN. CODE § 36-6-108(e)(10) (2008); WASH. REv. CODE § 26.09.520(4) (2009). 

88. LA. REV. STAT. § 355.12 (B) (2008); N.H. REV. STAT. § 461-A:I2 (2009); WASH. CODE 
§ 26.09.530 (2009). 

89. Draft Relocation of Children Act, supra note 21. The factors listed are (I) the quality of 
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In analyzing the factors, most courts have adopted a two-step process. 
The relocating parent generally must demonstrate a good reason for the 
move. If a good reason exists, the issue becomes whether the move is in 
the best interests of the child.9o 

Because of the potential geographical and emotional disruptions for a 
child, courts are reluctant to allow a move based on a whim. Most relo­
cating parents have more than one reason.91 The ALI Principles section 
2.17(4)(a)(ii) summarized what courts have found to be valid reasons for 
a relocation: 

(l) to be close to significant family or other sources of support;92 
(2) to address significant health problems; 
(3) to protect the safety of the child or another member of the child's 
household from a significant risk of harm; 

relationship and frequency of contact between the child and each parent; (2) the likelihood of 
improving the quality of life for the child, including the impact on the child's educational, phys­
ical, and emotional development; (3) the views of the child; (4) the child's ties to the current 
and proposed community and to extended family members; (5) the reason of the parent seeking 
to relocate; (6) the reason of the parent opposing the relocation; (7) a history of or threats of 
domestic violence; (8) the degree to which one or both parents have relied on a prior order of 
the court regarding relocation; (9) the feasibility of restructuring parenting time in order to sus­
tain a meaningful relationship between the child and the parent who is not relocating; (10) the 
degree to which the party seeking to relocate gave proper notice; and (11) any other relevant 
factor affecting the best interests of the child. 

90. See Mantonya v. Mantonya, 311 S.W.3d 392 (Mo. Ct. App. 2010) (denying move 
where children would move fifteen miles and change schools); Storrie v. Simmons, 693 S.E.2d 
70 (W. Va. 2010) (denying move to South Carolina where children's stability would be dis­
rupted with other parent and extended family); Arthur v. Arthur, 2010 WL 114532 (Fla. 2010) 
(reversing trial court's "allowing" mother to move in twenty months because the young child 
needed time to bond with the father, noting that the court should have denied the move). 

91. In re Marriage of ColIingbourne, 791 N.E.2d 532 (III. 2003) (allowing mother to move 
to Massachusetts to remarry, take higher paying job, and have more flexibility of schedule as 
providing indirect benefit to child); Tammaro v. O'Brien, 921 N.E.2d 127 (Mass. App. Ct. 
2010) (allowing mother to move to New Hampshire for a new job, which was not only finan­
cially and professionally beneficial, but also put mother only twenty minutes, rather than nine­
ty, from children who would be in a new home on a one-acre lot in a quiet neighborhood close 
to a new elementary school); Hogrelius v. Martin, 950 A.2d 345 (Pa. Super. Ct. 2008) (allow­
ing a mother to relocate to Virginia with her new husband whose income was double that of 
mother and father combined because the child would benefit from higher standard of living, 
father was unhappy with school the child would attend if the relocation were denied, and the 
mother's proposed generous alternative schedule). See generally Glennon, Still Partners?, 
supra note 9 (detailing reasons courts allow moves). 

92. See McDonough v. McDonough, 962 A.2d 47 (R.I. 2009) (allowing a mother and two 
children to move to Indiana for the better employment and housing opportunities, as well as 
proximity to maternal grandmother); Taylor v. Taylor, 990 A.2d 882 (Conn. Ct. App. 2010) 
(allowing a mother to move to New York where she was the sole custodian of the nine-year-old 
son of the parties as well as an eighteen month old and a newborn from other relationships, she 
was having a hard time maintaining consistent employment, partly because she had no family 
support in her current location). 
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(4) to pursue a significant employment or educational opportunity;93 
(5) to be with one's spouse or domestic partner who lives in, or is pur­

suing a significant opportunity in, the new location;94 
(6) to significantly improve the family's quality of life.95 

If there is no firm job offer, no new spouse, or no improvement of the 
child's well-being, courts often find the reasons insufficient.96 A moving 
parent who has a history of interfering with the other parent's relationship 
with the child may find relocation denied because of the potential difficul­
ty in enforcing the contact order once the parent is far away.97 

Courts have also been interested in the integrity of the nonmoving par­
ent's motives for opposing the move. If a parent has been actively parent­
ing, he or she wants to maintain the frequent contact98 and for the child to 
remain near extended family99 and the community.lOO A parent who has 

93. Dupre v. Dupre, 857 A.2d 242, 245, 248 (R.I. 2004). 
94. Winn v. Cutting, 835 N.Y.S.2d 467 (App. Div. 2007) (allowing move where mother's 

fiance lived out of state and earned $63,000 a year and neither could find similar employment 
in New York). 

95. Taylor v. Taylor, 990 A.2d 882 (Conn. Ct. App. 2010) (allowing move to New York for 
job and family support); Hains v. Hains, 36 So. 3d 289 (La. Ct. App. 2010) (allowing a mili­
tary mother to move to California to advance her career); Mann v. Mann, 299 S.W.3d 69 (Tenn. 
Ct. App. 2009) (allowing remarried mother to move). 

96. Rogers v. Rogers, 2009 WL 1034795 (Tenn. Ct. App. Apr. 16,2009) (finding that the 
trial court erred in granting the custodial mother's petition to relocate to her native Germany 
where she had no job offer or a plan to establish a business, noting that her plans "represent lit­
tle more than belief and hope without a solid foundation."). See also Cassady v. Signorelli, 56 
Cal. Rptr. 2d 545 (Ct. App. 1996) (no job); Levine v. Bacon, 687 A.2d 1057 (N.J. Super. Ct. 
App. Div. 1997) (inadequate job search at existing location). ALI PRINCIPLES, supra note 20, § 
2.17(4)(a)(iii) (a move for a valid purpose is reasonable unless "its purpose is shown to be sub­
stantially achievable without moving, or by moving to a location that is substantially less dis­
ruptive of the other parent's relationship to the child). 

97. See Eniero v. Brekke, 192 P.3d 147 (Alaska 2008) (discussing what "primarily moti­
vated" by desire to make visitation more difficult means); In re Marriage of Gibbs, 645 N.E.2d 
507 (Ill. App. Ct. 1994) (denying relocation where mother had history of attempts to restrict 
father's visitation and married a man with a history of domestic violence); Sill v. Sill, 228 
S.W.3d 538 (Ark. Ct. App. 2006) (denying mother's relocation to Oklahoma where her finan­
cial situation would not be improved, father would not be able to spend time with the children 
during the week, and mother was attempting to thwart father's visitation). 

98. In re Marriage of Eckert, 518 N.E.2d 1041, 1043, 1047 (1988). 
99. Browell v. Bagby, 875 N.E.2d 410 (Ind. Ct. App. 2007) (denying relocation to 

Tennessee where move would seriously affect the interaction between the father, the children, 
and the father's close knit family); Kirkendall v. Kirkendall, 844 A.2d 1261 (Pa. Super. Ct. 
2004) (changing custody to father when mother moved to California partially based on fact that 
he maintained a close relationship with extended family, including mother's, who all lived in 
and around county where child resided, while no family members lived in California). 

100. Compare In re Marriage of Bradley, 899 P.2d 471 (Kan.1995) (following the psychol­
ogist's recommendation to change custody to the father so the children could remain in Wichita 
mainly based on "the picture of proven stability" for the children with their schools, friends, and 
relatives) with Schisel v. Schisel, 762 N.W.2d 265 (Minn. Ct. App. 2009) (noting that just 
because children are ingrained in a community is not sufficient to justify a travel restriction). 
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not been paying child or spousal support may be objecting to the child's 
relocation to secure a financial advantage. An abusive parent may be try­
ing to punish, control, or hurt the former partner. 101 A parent who has spo­
radically exercised parenting time in the past or is using the child as a 
pawn in a power struggle with the other parent may not have pure 
motives, and little basis, for opposing the relocation. 102 

Courts have allowed moves when convinced that the move will gen­
uinely improve the quality of life for the child and primary residential par­
ent. 103 For many years, courts favored relocation as in the best interest of 
the child and a sole custodial parent, usually the mother. 104 Social science 
data supported courts in finding that the most important consideration was 
to maintain the primary parenting relationship: 

[T]he paramount need for continuity and stability in custody arrangements­
and the harm that may result from disruption of established patterns of care and 

101. See LUNDY BANCROFT & JAY G. SILVERMAN, THE BATTERER AS PARENT: ADDRESSING 
THE IMPACT OF DOMESTIC VIOLENCE ON FAMILY DYNAMICS (2002); CHILDREN EXPOSED TO 
MARITAL VIOLENCE: THEORY, RESEARCH AND ApPLIED ISSUES (George W. Holden et aI., eds. 
2000); Joan S. Meier, Domestic Violence, Child Custody, and Child Protection: Understanding 
Judicial Resistance and Imagining Solutions, II AM. U. J. GENDER SOC. POL'y & L. 67 (2003). 
See also Peter F. Jaffe, Janet R. Johnston, et aI., Custody Disputes Involving Allegations of 
Domestic Violence: Toward a Differentiated Approach to Parenting Plans, 46 FAM. CT. REV. 
500 (2008); Nancy Ver Steegh, Differentiating Types of Domestic Violence: Implications for 
Child Custody, 65 LA. L. REV. 1379 (2005). 

102. See Taylor v. Taylor, 990 A.2d 882 (Conn. Ct. App. 2010) (allowing a mother to relo­
cate with parties' nine-year-old son to New York partly because father had engaged in seven 
years of litigation requiring the child to go to counseling because of the constant conflict); 
Lederle v. Spivey, 965 A.2d 621 (Conn. Ct. App. 2009) (allowing the mother to relocate with 
son from Connecticut to Virginia where the father was engaged in power struggle with the 
mother and even though he had resources, had not paid child support or contributed to medical 
expenses); In re Marriage of Main, 838 N.E.2d 988 (Ill. App. Ct. 2005) (allowing mother to 
move to Florida where father had only visited his children five times in eight months). 

103. See Danti v. Danti, 204 P.3d 1140 (Idaho 2009) (allowing the mother to have sole cus­
tody and move to California with children to be closer to extended family and increase their sta­
bility and remove them from perpetual high-conflict environment); Richardson v. Richardson, 
25 So. 3d 203 (La. Ct. App. 2009) (allowing military father to move with children ages twelve 
and nine for career advancement and where schools were comparable); In re Marriage of 
Shaddle, 740 N.E.2d 525, 530 (Ill. App. Ct. 2000) (reversing trial court and allowing move to 
Florida where child would benefit from significant improvement in the mother's quality of life); 
In re Guthrie, 915 N.E.2d 43 (Ill. App. Ct. 2009) (allowing mother to move with child to 
Arizona); Preuett v. Preuett, 38 So. 3d 551 (La. Ct. App. 2010); Coleman v. Kahler, 766 N.W.2d 
142 (Neb. Ct. App. 2009), rev. denied (allowing mother of out-of-wedlock children who had 
always lived with her to move to Ohio for new job); Perry v. Korman, 880 N.Y.S.2d 815 (App. 
Div. 2009) (finding the bests interests of child with learning disability did not warrant a trans­
fer of physical custody to the father because it would separate her from her two half-sisters, she 
showed no negative effects, even though she had attended three schools over a five-year peri­
od, and father had not participated in individualized education program and had refused to per­
mit the child to visit his home for several weeks because of her "attitude"). 

104. See Linda D. Elrod, A Move in the Right Direction?, supra note 6, at 31. See also 
George, The Shifting Law, supra note 6, at 111-12 (discussing law in England in New Zealand). 
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emotional bonds with the primary caretaker-weigh heavily in favor of main­
taining ongoing custody arrangements. 105 

As joint physical residency and shared parenting have become the 
norm for many postdivorce or never-married families, there are two pri­
mary caregivers-two actively-involved, loving parents. 106 The New 
Jersey Supreme Court noted that different standards should apply in 
shared parenting situations: 

[The normal removal inquiry] is entirely inapplicable to a case in which the 
noncustodial parent shares physical custody either de facto or de jure .... In 
those circumstances, the removal application effectively constitutes a motion 
for change in custody and will be governed initially by a changed circum­
stances inquiry.107 

If the parents share substantial time with their child, in the absence of 
violence or extremely high conflict, a growing number of social scientists 
believe that it is usually in the child's best interests to maintain meaning­
ful relationships with both parents. 108 Even if the parents share parenting, 
however, the mere fact that the nonmoving parent's access may be more 
difficult or diminished in time will not keep a court from allowing a move 
if it is in the child's best interests. For example, even though the moth­
er's move would diminish the Illinois father's parenting time, the appel­
late court found that the Indian mother's marriage to a North Carolina 
doctor would elevate her social status, allow her to stay home, and gen­
erally improve both the mother and child's quality of life. 109 On the other 

105. In re Marriage of Burgess, 913 P.2d 473,478-79 (Cal. 1996). See Veselsky v. Veselsky, 
113 P.3d 629 (Alaska 2(05) (stability is often a function of parental attitude, not geography). See 
also Wallerstein & Tanke, To Move or Not to Move, supra note 15; Janet M. Bowennaster, 
Sympathizing with Solomon: Choosing Between Parents in a Mobile Society, 31 U. LOUISVILLE 
J. FAM. L. 791, 884 (1992) (custodial parents should be allowed to relocate with their child in 
good faith); ALI PRINCIPLES, supra note 20, at § 2.17, cmt. a. at 357 (the best interests of the child 
are more closely tied to the interests and quality of life of the primary caretaker). 

106. See Glennon, Still Partners?, supra note 9, at 113-19 (discussing trend toward copar­
enting and the conflict with relocation cases); Carol Bruch & Janet M. Bowennaster, The 
Relocation of Children and Custodial Parents: Public Policy, Past and Present, 30 FAM. L.Q. 
245 (1996). 

107. Baures v. Lewis, 770 A.2d 214, 229 (N.J. 2001). See also Wallerstein & Tanke, To 
Move or Not to Move, supra note 15, at 318 (stating that "([i]n each case, the child's de facto 
relationship to both parents, as expressed by the child and those closest to him or her, should be 
discerned."). 

108. See Kelly & Lamb, Development Issues, supra note 15; Paul R. Amato & Joan G. 
Gilbreth, Nonresidential Fathers and Children's Well-Being: A Meta-Analysis, 61 J. MARRIAGE 
& FAM. 557 (1999) (summarizing sixty-seven studies and finding that the qualify of father-child 
interaction was more important than frequency); Richard Warshak, Social Science and 
Children's Best Interests in Relocation Cases: Burgess Revisited, 34 FAM. L.Q. 83, 84, 92 
(2000) (citing studies showing correlation between child's success and stronger father-child 
relationships). 

109. In re Marriage of Bhati & Singh, 920 N.E.2d 1147 (Ill. App. Ct. 2010). But see In re 



National and International Momentum in Relocation Disputes 363 

hand, where the move has the potential to disrupt the child's life, not only 
now, but in the future, courts are more willing to not allow the child to 
move and change residential placement. 110 

Generally, the moving parent must show that a new parenting plan can 
provide realistic opportunities for sufficient parenting time to allow the 
nonmoving parent and the child to maintain a close relationship. The 
travel burdens should be mainly on the parents, not the child. 1l1 In addi­
tion, parties need to realistically assess the costs of relocation (when 
added to the costs of litigation), which will often include not only trans­
portation but also lodging and food for several days. The moving parent 
must convince the court that he or she will comply with the new arrange­
ments.ll2 While modern technology and virtual visitation may be able to 
mitigate some of the potential stresses on the relationship between the 
child and the nonresidential parent, they cannot replace a parent and 
child's ability to hug each other. Some courts have required parents to 
purchase technologically advanced computer systems to allow the child 
to maintain contact. 113 

2. FACTORS USED IN OTHERS COUNTRIES 

As a general rule, other countries use factors similar to the ones used 
in the United States. For example, England still considers as primary the 
protection of the primary caretaker and child's reiationshipY4 Other 
countries use a variety of factors. 

The 2010 Washington Declaration and the London Conference 

Marriage of Fedorov, 206 P.3d 1124 (Or. Ct. App. 2009) (finding mother's proposed relocation 
to Australia to be near family, find employment, and be less stressed was not in child's best 
interest because it would negatively impact father-child relationship). 

110. In re Paternity of Ba.S., 911 N.E.2d 1252 (Ind. Ct. App. 2009) (changing custody to the 
father who had stable work history and children had strong relationship with him, extended 
maternal and paternal family and the community; mother's marriage to a military man being 
deployed to North Carolina would result in children moving several more times and make rela­
tionship with father difficult). 

111. See In re Marriage of Krivi, 670 N.E.2d 1162 (Ill. App. Ct. 1996) (ordering children 
returned to Illinois where mother's new job was not better than old one and sixteen-hour car ride 
was hard on the children). 

112. McGuinness v. McGuinness, 970 P.2d 1074, 1077-78 (Nev. 1998); Hass v. Hass, 44 
S.W.3d 773 (2001) (chartered air service used). See Parkinson, et aI., Needfor Reality Testing, 
supra note 3. 

113. See Gottfried, Virtual Visitation, supra note 5 (discussing Kaleita v. Sniderman, No. 99-
DR-4601 (Fla. Seminole Ct. Oct. 30, 2000) (ordering parties to purchase "state of the art" com­
puter systems); Lazarevic v. Fogelquist, 668 N.Y.S.2d 320 (Sup. Ct. 1997) (allowing mother to 
move to Dhahran, Saudi Arabia, but requiring computer equipment); McCoy v. McCoy, 764 
A.2d 449,454 (N.J. Super. Ct. App. Div. 2001); Baker v. Baker, 29610-2007 (N.Y. Sup. Fam. 
2010). Florida, Illinois, North Carolina, Texas, Utah, and Wisconsin have virtual visitation 
provisions. 

114. See Carmody, Child Relocation, supra note 2; George, The Shifting Law, supra note 6. 
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endorsed the use of factors in international relocation cases, although the 
same factors could be equally applicable in domestic cases.ll5 These fac­
tors differ somewhat from the lists used in the United States in that the 
first two factors are child-focused: 

(1) the right of the child separated from one parent to maintain person­
al relations and direct contact with both parents on a regular basis 
in a manner consistent with the child's development, except if the 
contact is contrary to the child's best interest; 

(2) the views of the child, having regard to the child's age and maturity. 
Although a little more detailed, the rest of the factors resemble to a 

large extent the factors used in most American casesY6 The London 
Conference Resolutions endorse the Washington Declaration FactorsY7 

v. Searching for Child-Focused Solutions 

... a child's development is not something with which courts should 
experiment and risk disruption. Although ideally a child would 
develop a close relationship with his loving and caring parents 
through an equal division of parenting time, the ideal is difficult to 
achieve when . .. the child's parents . .. establish their homes in 
different communities . .. the paramount consideration . .. is the 
child's best interests, not those of his parents. liS 

To make the relocation process more child focused, judges, lawyers 
and parents need more information on how to assess the risk factors of 
relocation for a particular child; children need a voice; and public policy 
should encourage parents to resolve their own disputes through appropri­
ate education, mediation, or some collaborative process. 

115. Washington Declaration on International Family Relocation, supra note 25. 
116. Id. The rest of the factors are: (3) the parties' proposals for the practical arrangements 

for relocation, including accommodation, schooling, and employment; (4) where relevant to the 
determination of the outcome, the reasons for seeking or opposing the relocation; (5) any his­
tory of family violence or abuse, whether physical or psychological; (6) the history of the fam­
ily and particularly the continuity and quality of past and current care and contact arrangements; 
(7) pre-existing custody and access determinations; (8) the impact of grant or refusal on the 
child, in the context of his or her extended family, education, and social life, and on the parties; 
(9) the nature of the interparental relationship and the commitment of the applicant to support 
and facilitate the relationship between the child; and the respondent after the relocation; (10) 
whether the parties' proposals for contact after relocation are realistic, having particular regard 
to the cost to the family and the burden to the child; (II) the enforceability of contract provi­
sions ordered as a condition of relocation in the state of destination; (12) issues of mobility for 
family members; and (13) any other circumstances deemed to be relevant by the judge. 

117. London Conference, supra note 16. 
118. Winn v. Winn, 593 N.W.2d 662, 669 (Mich. Ct. App. 2000). 
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A. Studying the Effects of Relocation on Children 

There is a need for more empirical research on the effects of relocation 
on children. While a substantial body of literature exists about children 
and divorce,119 the research on the effects of relocation is harder to inter­
pret because of the difficulty in distinguishing what is caused by the relo­
cation and what is caused by issues affecting the family.120 The findings 
to date indicate a "heightened risk when a child relocates, particularly if 
there have been prior moves and multiple changes in family structure."121 
At least one mental health expert concludes that while children start out at 
a greater risk of behavioral problems,122 whether the relocation is actual­
ly harmful for a particular child depends on a combination of risk and pro­
tective factors. 123 Age and maturity may be particularly important. Very 
young children and adolescents seem the most vulnerable as infants and 
toddlers risk long-term developmental harm if the child-nonresidential 
parent bond never forms and adolescents may refuse to cooperate124 

The main protective factor is the quality of the relationship between the 
child and the relocating parent. 125 Other buffering or protective factors 
include the emotional stability and temperament of the child; shorter geo­
graphical distance, higher psychological resources, and good coping skills 

119. See Elrod & Dale, Paradigm Shifts, supra note 12, at 387-90 (citing sources). 
120. Waldron, A Review of Social Science Research, supra note 14, at 367-68; Taylor & 

Freeman, International Research, supra note 17. 
121. Taylor & Freeman, International Research, supra note 17, at 318 (noting the difficul­

ties in untangling relocation effects from other significant family problems-family discord, 
violence, loss, etc.). 

122. William G. Austin, Relocation, Research, and Forensic Evaluation, Part I: Effects of 
Residential Mobility on Children of Divorce, 46 FAM. CT. REV. 137,141 (2008) (identifying res­
idential mobility with poor academic performance, school drop-out rates, drug and alcohol 
abuse, premarital childbearing, and a variety of behavioral problems). 

123. William G. Austin, Relocation, Research, and Forensic Evaluation, Part II: Research 
in Support of the Relocation Risk Assessment Model, 46 FAM. CT. REV. 347, 348 (2008) (iden­
tifying the following risk factors: age of child, distance of the move, individual psychological 
resources of the child; individual differences, temperament, and special developmental needs; 
degree of nonresidential parent involvement; psychological resources, mental stability, coping 
skills of relocating parent; parenting effectiveness of both parents; degree of interparental con­
flictlhistory of domestic violence; ability of the residential parent to support the relationship 
between the child and nonresidential parent; ability to be a responsible gatekeeper; and prox­
imity of the move to the separation and divorce). See also Joan Kelly & Robert Emery, 
Children's Adjustment Following Divorce: Risk and Resilience Perspectives, 52 FAM. RELATIONS 
352 (2003). 

124. See Austin, Relocation Research, supra note 123, at 351-52 (citing other studies). As 
children approach school age, they are able to maintain contact and have extended summer and 
vacation times, with children between ages eight and twelve showing better adjustments. [d. at 
352. Waldron, Review of Social Science Research, supra note 14, at 353-55. 

125. Austin, Relocation Research, supra note 123, at 348 (noting that when the child has a 
positive relationship with one caregiver who shows warmth to the child and exercises an effec­
tive and authoritative parenting style, adjustment is enhanced). 
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of the relocating parent; effective parenting; history of low conflict and 
good communication between the parents; and the ability of the relocat­
ing parent to be a responsible gatekeeper and not hinder the other parent's 
access to the child. 126 

While more empirical research needs to be done, there is enough data 
available to suggest that judges need to be aware of the risks and protec­
tive factors. These additional child-focused factors will help the judge 
evaluate whether a move is in the best interest of a particular child. 

B. Hearing the Child's Voice 

The child's voice should be heard whenever the child's interests and the 
parents' interests are not the same, especially in high-conflict relocation 
cases. I27 As noted earlier, the U.N. Convention on the Rights of the Child 
(CRC) recognizes the child has an evolving capacity for decision making 
and would give the child a right to be heard on all matters with respect to 
his or her custody. 128 The London Conference Resolutions agreed with the 
Washington Declaration and the CRC that the "child's voice must be 
heard, taken into account, and given appropriate weight."129 Studies indi­
cate that children want to be heard. 130 

While the difficult issue may be how to hear the child's voice, there 
should be some evidence in the record about a child's perspectives about 
the relocation. 131 The judge should presume the child is capable of partic­
ipating and seek the child's input, either directly, through counsel, or 
some other means. 132 The judge can learn much about the child and the 

126. Id. at 351-58. 
127. See Wingspread, High-Conflict Custody, supra note 18; Joan B. Kelly, Listening to 

Children's Views in Disputed Custody and Access Cases, AFCC COMPENDIUM 179 (2008); 
George H. Russ, Through the Eyes of A Child: "Gregory K": A Child's Right to Be Heard, 27 
FAM. L.Q. 365 (1993). 

128. U.N. Convention, supra note 12. See Andrew Moylan, Children's Participation in 
Proceedings-The View from Europe, in HEARING THE CHILDREN 171 (Lord Justice Thorpe & 
Justine Cadbury eds. 2004). 

129. London Conference, supra note 16 at Resolution 4. 
130. See Judy Cashmore & Patrick Parkinson, Children's Perceptions on Children's 

Participaton in Decision Making After Parental Separation and Divorce, 46 FAM. CT. REV. 91 
(2008); Mark Henaghan, What Does a Child's Right to Be Heard in Legal Proceedings Really 
Mean?-ABA Custody Standards Do Not Go Far Enough, 42 FAM. L.Q. 117 (2008). 

131. Johnston v. Dunham, 172 S.W.3d 442 (Mo. Ct. App. 2005). See Rachel Birnbaum & 
Nicholas Bala, Judicial Interviews with Children in Custody and Access Cases: Comparing 
Experiences in Ontario and Ohio, 24 INT'L J. L. POL'y & FAM. 300 (2010); Branka Resetar & 
Robert E. Emery, Children's Rights in European Legal Proceedings: Why Are Family Practices 
So Differentfrom Legal Theories, 46 FAM. CT. REv. 65, 68-73 (2008) (discussing child's right 
to be heard in several countries and concluding it is not often exercised). 

132. Elrod, Client-Directed Counsel for Children, supra note 42, at 905 (suggesting c1ient­
directed counsel as the way to get the child's voice heard). 
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family, not just from the child's preference as to the move, but from the 
child's view of the family. The judge retains the power to decide placement 
in the child's best interest, although the older the child, the more relevant 
the child's perceptions and preference.133 

C. Helping Parents Make Wise Decisions 

We must create a process that encourages, empowers and commands 
parents to reach joint decisions. 134 

Parents should be the ones making decisions for their child. The high­
ly charged emotions of a relocation dispute can create barriers to joint 
decision-making. A combination of parent education programs, media­
tion, and other dispute resolution procedures should be offered to relocat­
ing parents. 

Parent education programs have been shown to be successful. 
Increasingly, there are more specialized programs aimed at parents 
involved in the most highly conflicted cases. 135 These programs can be 
tailored to educate the highest of the high-conflict parents, to reduce child 
abductions, and to help parents understand the potential harms to their 
child from relocation. If parents are properly educated and could evaluate 
the risks of harm to their child from a proposed relocation, perhaps the 
parents would be able to resolve the issue without court intervention. A 
parent may choose to reevaluate the relocation decision or to leave the 
child in the current location until a "safer" time for the child. 

Mediation works. Research indicates that when parents mediate parent­
ing plans or custody disputes, they reach settlement fifty to eighty percent 
of the time, whether mediation is voluntary or court mandated.136 The 
Washington Declaration suggests that the major goal should be the volun­
tary settlement of relocation disputes by the parents. Parents should be 

133. See Kirkendall v. Kirkendall, 844 A.2d 1261 (Pa. Super. Ct. 2004) (finding five year old 
not of sufficient maturity to have preference heeded). See also Barbara A. Atwood, The Child's 
Voice in Custody Litigation: An Empirical Survey and Suggestions for Reform, 45 ARIZ. L. REV. 
629,634-35 (2003) (indicating that 80% of judges considered the preferences of teenagers to 
be important; 40% gave weight to eleven to thirteen year olds, but 33% gave no significance to 
preferences of children under ten). 

134. Duggan, Rock-Paper-Scissors, supra note 7, at 210. 
135. See Susan L. Pollet & Melissa Lombreglia, A Nationwide Survey of Mandatory Parent 

Education Programs, 46 FAM. CT. REV. 375, 382 (2008) (indicating high rate of parent satisfi­
cation and effectiveness of programs); Nancy Thoennes & Jessica Pearson, Parent Education 
in the Domestic Relations Court: A Multisite Assessment, 37 FAM. & CONCIL. CTS. REv. 195 
(1999). 

136. Robert Emery, David Sbarra & Tara Glover, Divorce Mediation: Research and 
Reflections, 43 FAM. CT. REV. 22, 25 (2005) (noting someone needs to get in the middle to get 
the child out of it). 
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encouraged, if not mandated, to try to mediate the relocation dispute before 
going to court. 

VI. Conclusion 

At the heart of the [relocation] dispute is the child, whose best inter­
ests must always be the court's paramount concern. Those interests 
do not necessarily coincide, however, with those of one or both 
parents. 137 

The current trend toward abolishing presumptions for or against a 
relocation in order to look at the individual child involved is moving in 
the right direction. Relocation cases are complex, difficult, and lacking in 
cookie-cutter, simple solutions. As the Tropea court noted, " ... it is 
counterproductive to rely on presumptions whose only real value is to 
simplify what are necessarily extremely complicated inquiries.,,138 The 
best interests-of-the-child standard allows for the intensive type of analy­
sis necessary to protect an individual child in a relocation case. Child­
focused factors consider the risks associated with each child's physical, 
educational, and emotional development considering the child's age, 
developmental stage, and needs. In considering the factors, the most 
important require the judge to examine the child's relationship with each 
parent, understand what each parent and each location has to offer the 
child, and develop the optimum parenting plan. Above the clamor and 
collision of competing interests, meeting the child's needs and hearing 
the child's voice should be of paramount concern. 

137. Ireland v. Ireland, 717 A.2d 676, 680 (Conn. 1998). 
138. Tropea v. Tropea, 665 N.E.2d 145 (N.Y. 1996). 
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Appendix A 

Washington Declaration on 
International Family Relocation * 

This declaration represents an agreement of more than fifty judges and 
other experts from Argentina, Australia, Brazil, Canada, France, Egypt, 
Germany, India, Mexico, New Zealand, Pakistan, Spain, United Kingdom, 
and the United States of America, including experts from the Hague 
Conference on Private International Law and the International Centre for 
Missing and Exploited Children, which met in Washington, D.C., to 
discuss cross-border family relocation. They agreed on the following: 

Availability of Legal Procedures Concerning International 
Relocation 

1. States should ensure that legal procedures are available to apply to 
the competent authority for the right to relocate with the child. Parties 
should be strongly encouraged to use the legal procedures and not to act 
unilaterally. 

Reasonable Notice of International Relocation 
2. The person who intends to apply for international relocation with the 

child should, in the best interests of the child, provide reasonable notice 
of his or her intention before commencing proceedings or, where pro­
ceedings are unnecessary, before relocation occurs. 

Factors Relevant to Decisions on International Relocation 
3. In all applications concerning international relocation, the bests 

interests of the child should be the paramount (primary) consideration. 
Therefore, determinations should be made without any presumptions for 
or against relocation. 

4. In order to identify more clearly cases in which relocation should be 
granted or refused, and to promote a more uniform approach internation­
ally, the exercise of judicial discretion should be guided in particular, but 
not exclusively, by the following factors listed in no order of priority. The 
weight to be given to anyone factor will vary from case to case. 

i. the right of the child separated from one parent to maintain per-

* An International Judicial Conference on Cross-Border Family Relocation was held on 
March 23-25, 2010, in Washington, D.C. It was co-organized by the Hague Conference on 
Private International Law and the International Centre for Missing and Exploited Children with 
the support of the United States Department of State. 
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sonal relations and direct contact with both parents on a regular 
basis in a manner consistent with the child's development, except 
if the contact is contrary to the child's best interest; 

ii. the views of the child having regard to the child's age and maturity; 
111. the parties' proposals for the practical arrangements for relocation, 

including accommodation, schooling and employment; 
IV. where relevant to the determination of the outcome, the reasons 

for seeking or opposing the relocation; 
v. any history of family violence or abuse, whether physical or psy­

chological; 
vi. the history of the family and particularly the continuity and quali­

ty of past and current care and contact arrangements; 
vii. pre-existing custody and access determinations; 
viii. the impact of grant or refusal on the child, in the context of his or 

her extended family, education and social life, and on the parties; 
IX. the nature of the inter-parental relationship and the commitment of 

the applicant to support and facilitate the relationship between the 
child and the respondent after the relocation; 

x. whether the parties' proposals for contact after relocation are real­
istic, having particular regard to the cost to the family and the bur­
den to the child; 

xi. the enforceability of contact provisions ordered as a condition of 
relocation in the State of destination; 

xii. issues of mobility for family members; and 
xiii. any other circumstances deemed to be relevant by the judge. 
5. While these factors may have application to domestic relocation, 

they are primarily directed to international relocation and thus generally 
involve considerations of international family law. 

6. The factors reflect research findings concerning children's needs and 
development in the context of relocation. 

The Hague Conventions of 1980 on International Child Abduction 
and 1996 on International Child Protection 

7. It is recognised that the Hague Conventions of 1980 and 1996 pro­
vide a global framework for international co-operation in respect of cross­
border family relocations. The 1980 Convention provides the principal 
remedy (the order for the return of the child) for unlawful relocations. The 
1996 Convention allows for the establishment and (advance) recognition 
and enforcement of relocation orders and the conditions attached to them. 
It facilitates direct co-operation between administrative and judicial 
authorities between the two States concerned, as well as the exchange of 
information relevant to the child's protection. With due regard to the 
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domestic laws of the States, this framework should be seen as an integral 
part of the global system for the protection of children's rights. States that 
have not already done so are urged to join these Conventions. 

Promoting Agreement 
8. The voluntary settlement of relocation disputes between parents 

should be a major goal. Mediation and similar facilities to encourage 
agreement between the parents should be promoted and made available 
both outside and in the context of court proceedings. The views of the 
child should be considered, having regard to the child's age and maturity, 
within the various processes. 

Enforcement of Relocation Orders 
9. Orders for relocation and the conditions attached to them should be 

able to be enforced in the State of destination. Accordingly States of des­
tination should consider making orders that reflect those made in the State 
of origin. Where such authority does not exist, States should consider the 
desirability of introducing appropriate enabling provisions in their domes­
tic law to allow for the making of orders that reflect those made in the 
State of origin. 

Modification of Contact Provisions 
10. Authorities in the State of destination should not terminate or 

reduce the left-behind parent's contact unless substantial changes affect­
ing the best interests of the child have occurred. 

Direct Judicial Communications 
11. Direct judicial communications between judges in the affected 

jurisdictions are encouraged to help establish, recognise and enforce, 
replicate and modify, where necessary, relocation orders. 

Research 
12. It is recognised that additional research in the area of relocation is 

necessary to analyse trends and outcomes in relocation cases. 

Further Development and Promotion of Principles 
13. The Hague Conference on Private International Law, in co-operation 

with the International Centre for Missing and Exploited Children, is encour­
aged to pursue the further development of the principles set out in this 
DecIaration and to consider the feasibility of embodying all or some of these 
principles in an international instrument. To this end, they are encouraged 
to promote international awareness of these principles, for example through 
judicial training and other capacity building programmes. 
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Appendix B 

The London Conclusions and 
Resolutions* on Relocation** 

Over 150 specialists, including judges, lawyers, psychologists, academ­
ics, researchers, mediators, NGOs, support groups, government represen­
tatives, and victims met in London to discuss the three conference themes 
of International Child Abduction, Relocation and Forced Marriage. 

The conference delegates were from the following eighteen jurisdic­
tions: Austria, Australia, Canada, Egypt, France, Germany, Hong Kong, 
India, Israel, Japan, New Zealand, Norway, Singapore, Sweden, South 
Africa, The Netherlands, the United Kingdom (England and Wales, 
Northern Ireland and Scotland), and the United States of America. 

The conference discussion groups were chaired by: (1) International 
Child Abduction: Professor William Duncan (The Hague Conference on 
Private International Law); Professor Jane Fortin (England and Wales); 
and Professor Philip Leach (England and Wales) (2) Relocation: 
Professor Mark Henaghan (New Zealand); Professor Patrick Parkinson 
(Australia); His Honour Judge Peter Boshier (New Zealand) (3) Forced 
Marriage: Professor Judith Masson (England and Wales); David Hodson 
(England and Wales); Mr. Justice Singer (England and Wales). 

The following provisions were agreed at a meeting of rapporteurs and 
others reporting on the outcomes of the conference sessions: 

• International Relocation of Children 
• Common International Framework 

1. We endorse the approach recorded in the Washington Declaration on 
International Family Relocation, March 2010, and agree that in all appli-

* Reprinted here are only the conclusions on relocation. The conference also had con­
clusions on international child abduction and forced marriage. They are available in PDF at 
http://docs.google.com/viewer?a=v&q=cache:gEuPDSQI3vIJ:www.accord-global.com/ 
Documents/The%2520London%2520Conciusions%2520and%2520Resolutions%2520 
(PDF%2520MF).pdf+Conference+on+Int.+Child+Abduction,+Forced+Marriage+and+ 
RElocation&hl=en&gl=us&pid=bl&srcid=ADGEESgt02hpoOTLd5qlqJXpaAPFEeIy 
4U nqwoptKX_L jOHGLXiRD02LDyd I P2ge VShnmdZPo04 fo-SnEZAZnzk8F6m6EbZ9UO-d 
LqdjIilkFaZ2F-znkv9jo5Y m_s I IxcPy _OQpTMH w&sig=AHIEtbTucTNJ7 o-09f8S6ucGg 
DTW7uIQ6g. 

** The Conference on International Child Abduction, Forced Marriage and Relocation. 
June 30-July 2, 2010. was held in London, England. It was organized by the Centre for Family 
Law and Practice, London Metropolitan University. The Resolutions are reprinted here with 
permission. 
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cations concerning international relocation the best interests of the child 
should be the paramount (primary) consideration and determinations 
should be made without any presumption for or against relocation. 

2. We accept that an unfettered discretion in the judiciary leads to 
unpredictability and a lack of uniformity in decision-making and we sup­
port the development of a common international framework to guide the 
exercise of judicial discretion. 

3. We would like to see proposed and debated at the sixth meeting of 
the Special Commission to review the operation of the 1980 Child 
Abduction Convention (the Abduction Convention) and the 1996 Hague 
Child Protection Convention the introduction by International Instrument 
or otherwise of a common framework for resolving disputes relating to the 
international relocation of children. 

The Voice of the Child 
4. We agree that in reaching decisions regarding the international relo­

cation of children, the child's voice must be heard, taken into account, and 
given appropriate weight. 

Enforcement of Orders 
5. Provisions contained in an order permitting relocation which are 

designed to sustain the relationship between a child and a parent should 
be respected in the destination country. 

Mediation 
6. The voluntary settlement of international relocation disputes, 

achieved where necessary with the assistance of skilled professionals, 
should be promoted. 

Research 
7. Having regard to the pressing need to guide and inform families, pol­

icy makers and judges, this conference endorses the resolutions of both 
the Windsor Conference (August 2009) and the Washington Declaration 
on International Family Relocation (March 2010) that additional research 
in the area of relocation is necessary to analyse trends and outcomes in 
relocation cases. 


