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3. MODIFICATION 

Military deployment and relocations are among the most frequent rea­
sons for modification requests. A New Jersey Court concluded that the 
moving party is not entitled to a parental presumption that modification is 
warranted solely because of the military deployment of the parent of pri­
mary residence. Once an otherwise fit parent demonstrates that the pri­
mary residential parent is facing deployment for a significant period of 
time (one year or more), she has demonstrated a prima facie case and is 
entitled to a plenary hearing regarding whether the child's best interests 
are served by modification of the existing custody order. 153 

A proposed change of schools would not legally effect a change in an 
established custodial environment and, therefore, did not require a moth­
er to show by clear and convincing evidence that the change was in the 
children's best interests. Likewise, the judge did not have to make sub­
stantive factual findings on the "reasonable preference of child."154 

Several courts allowed relocations when the effect would be to sub­
stantially improve the residential parent and child's standard of living and 
quality of life. ISS For example, an Illinois court noted that an Indian moth­
er's remarriage to a North Carolina doctor would elevate her social status, 
allow her to stay home with the child, and generally improve both the 
mother and child's quality of life. The standard is whether a realistic vis­
itation schedule could be reached, not whether it would impair or dimin­
ish the father's visitation. 156 

The court needs to determine if relocation is in the best interests of the 
the child at the time of the hearing on the petition for relocation, not at 
some future date. 157 A mother's primary reason for seeking to relocate 
out-of-state with the child, to avoid ongoing interaction with the father 
and to get away from him, was not a "legitimate purpose." Mother cur­
rently had full-time employment in the state and had no comparable job 
prospects out-of-state, and mother's counseling records indicated that she 

court to delegate to mental health professional issues involving best interests of child, includ­
ing commencement date for child's unsupervised visitation with her father}. 

153. Faucett v. Vasquez, 984 A.2d 460 (N.J. Super. Ct. App. Div. 2oo9). 
154. Pierron v. Pierron, 782 N.W.2d 480 (Mich. Ct. App. 201O). 
155. Tammaro v. O'Brien, 921 N.E.2d 127 (Mass. App. Ct. 201O) (allowing mother to 

remove children to New Hampshire for new job in nicer neighborhood close to school with less 
travel time and the father could continue his visitation); Taylor v. Taylor, 990 A.2d 882 (Conn. 
App. Ct. 201O) (permitting mother to relocate with parties' nine-year-old son to New York State 
where she would have support for care of the son and two other children and noting seven years 
of litigation was another reason to allow the move to reduce the conflict). 

156. In re Marriage of Bhati & Singh, 920 N.E.2d 1147 (Ill. App. Ct. 201O). 
157. Arthur v. Arthur, 2010 WL 114532 (Fla. Jan. 14, 201O) (reversing trial court for requir­

ing mother to wait until child turned three years old to allow father and child to bond; court 
should have denied move. 
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had not had a strong relationship with her family in the past. 158 

4. THIRD-PARTY CUSTODy/VISITATION ISSUES 

There are three main categories of persons seeking custody or visitation 
with a child who are not the biological or legal parents-grandparents, 
stepparents, and same-sex or opposite-sex partners who lack legal ties to 
the child. As a general rule, third parties have no rights to custody or vis­
itation over the objection of a fit parent, absent extraordinary circum­
stances. 159 Extraordinary circumstances justified an award to a nonparent 
where the father voluntarily gave his child to the nonparent when the child 
was two and half and the nonparent provided for the child for six years. 160 

In another case, an aunt's custody of a child for twelve or thirteen years 
and the almost sixteen-year-old child's clearly expressed wish to remain 
with her aunt constituted extraordinary circumstances.161 

Stepparents had mixed results. The court refused to extend the com­
mon-law remedy of de facto parentage to a former stepfather's request for 
residential time where it would infringe on the parenting rights of the step­
daughter's two fit parents and there existed a statutory remedy. 162 A step­
father, who had raised a child from birth and was the only father the child 
had known, was the child's psychological parent and entitled to third­
party visitation rights and parental rights and responsibilities. 163 On the 
other hand, a trial court's award to stepfather of a right to participate on 
equal basis in making major decisions concerning the child's upbringing 
constituted an award of decision-making authority and was inconsistent 
with an award of visitation. 164 

Several cases this year granted parental status to same-sex partners. In 
some cases, the courts found that a biological parent acted inconsistently 
with her constitutionally protected parental status so the court could grant 

158. In re Martin, 8 A.3d 60 (N.H. 2010). 
159. Snyder v. Spaulding, 235 P.3d 578 (Mont. 2010) (finding that in considering mother's 

motion to modify or terminate order for paternal grandparent's contact with grandchildren, trial 
court must determine mother's fitness and allow her to present evidence as to why terminating 
the contact order was in the best interests of her children or was necessary because the contact 
was unduly interfering with her primary role in the children's upbringing). See also Stocks v. 
Stocks, 49 So. 3d 1220 (Ala. Ct. App. 2010) (finding mother with drug issues to be unfit and 
awarding custody of two special needs children to the paternal grandmother and paternal aunt 
and uncle where mother had minimal contact and provided no financial support although she 
cashed the children's Social Security checks). 

160. Holmes v. Glover, 890 N.Y.S.2d 629 (App. Div. 2009) (finding the father had neither 
willingness nor the ability to parent his child and limiting his contact to written and e-mail cor­
respondence). 

161. Coonradt v. Aussicker, 887 N.Y.S.2d 337 (App. Div. 2009). 
162. In re Parentage of M.F., 228 P.3d 1270 (Wash. 2010). 
163. McAllister v. McAllister, 779 N.W.2d 652 (N.D. 2010). 
164. Edwards v. Edwards, 777 N.W.2d 606 (N.D. 2010). 
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the former partner parenting time with the child or children conceived by 
artificial insemination during the relationship.165 In another case, clear and 
convincing evidence supported a finding that former partner had a child­
parent relationship with children adopted during the relationship where 
she lived with adoptive mother and the children, functioned as a coparent, 
and an expert testified that the children and partner had established and 
maintained a child-parent relationship. The parent's constitutionally pro­
tected interest in the parental control of a child should yield to the best 
interests of the child when the parent's conduct is contrary to the child­
parent relationship. 166 

A child was born during a valid Vermont civil union but had been con­
ceived through artificial insemination prior to the parties' union. The New 
York Court of Appeals held that equitable estoppel doctrine could be 
invoked to bar the child's biological mother from denying partner's 
parental relationship with the child. Although whether to expand the cat­
egory of persons who have standing to seek child custody and visitation 
was a subject for the legislature, the partner was a "parent" under Vermont 
law. Therefore, New York, as a matter of comity, would recognize the 
partner as a "parent" for purposes of conferring standing to seek visitation 
and custody.167 

F. Child Support 

1. JURISDICTION AND OBLIGATION 

In Arizona, a trial court in a marriage dissolution can order child sup­
port for a disabled adult child even if a support order has not been issued 
prior to the child's emancipation.168 The New York Court of Appeals held 
that the family court had subject matter jurisdiction to adjudicate the 
same-sex partner a parent and ordered her to pay child support of a child 
conceived by artificial insemination, retroactive to the child's birth. 169 

Because the age of emancipation is eighteen in Kansas, the trial court 
could not require a mother to place $3,500 of $6,000 in child support into 
a trust fund for child's special needs or future education because it pro-

165. See Davis v. Swan, 697 S.E.2d 473 (N.C. Ct. App. 2010); Mullins v. Picklesimer, 317 
S.W.3d 569 (Ky. 2010); In re LaPiana, 2010 WL 3042394 (Ohio Ct. App. Aug. 5, 2010) (find­
ing nonparent partner had standing to apply to juvenile court for visitation or other parental 
rights with respect to two children conceived through anonymous artificial insemination and 
born to partner during relationship); In re M.K.S.-V., 301 S.W.3d 460 (Tex. App. 2009). 

166. Kulstad v. Maniaci, 220 P.3d 595 (Mont. 2009). 
167. Debra H. v. Janice R., 930 N.E.2d 184 (N.Y. 2010). 
168. Gersten v. Gersten, 219 P.3d 309 (Ariz. Ct. App. 2009). 
169. H.M. v. E.T., 938 N.E.2d 1003 (N.Y. 2010). 
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vided postmajority support po The South Carolina Supreme Court held 
that a trial court order that required a father to contribute to his son's col­
lege expenses violated the equal protection clause. There was no rational 
basis to permit a family court to order a parent subject to a child support 
order to contribute to an emancipated child's postsecondary education. l71 

2. INCOME 

Courts continue to get questions as to what counts as income. A 
father's allowances for housing and subsistence that he received from the 
Army directly or indirectly conferred personal economic benefits upon 
him so were properly included.172 Pass-through income from a corpora­
tion of which father was sole shareholder, reported on father's income tax 
returns, but never actually received by him, did not constitute "earn­
ings. ,,173 In another case, the court found it would be unjust to consider the 
entire amount of the one-time, $168,000 payment father received in set­
tlement of a mold damage claim to a home he purchased after the 
divorce. 174 

Windfall from a lump-sum personal injury settlement several years ear­
lier had not ceased, but continued to benefit the father. Therefore, allocat­
ing net settlement proceeds over period of 133 months remaining until 
child reached the age of majority remained appropriate. The father used 
the settlement to payoff debts, purchased a home, and make investments, 
which improved his overall financial condition and standard of living, 
which would have been shared with the child if the child lived in his 
household. 175 

3. IMPUTING INCOME 

Oklahoma determined that several factors were relevant for imputing 
income, including: whether the court finds that a parent is willfully or vol­
untarily underemployed or unemployed; when there is no reliable evi­
dence of income; a parent's past and present employment; a parent's edu­
cation, training, and ability to work; a parent's lifestyle; a parent's role as 
caretaker of a handicapped or seriously ill child or relative of the parent; 
or any additional relevant factor. 176 Imputing income to a parent receiving 

170. In re Marriage of Wilson, 223 P.3d 815 (Kan. Ct. App. 2010). 
171. Webb v. Sowell, 692 S.E.2d 543 (S.C. 2010). 
172. Massey v. Evans, 886 N.Y.S.2d 280 (App. Div. 2009). 
173. Halpern v. Rabb, 914 N.E.2d 110 (Mass. App. Ct. 2009). 
174. Strait v. Strait, 224 P.3d 997 (Ariz. Ct. App. 2010) (noting that the court should deter­

mine if all, or some, of the settlement payment represented a recoupment of lost capital or rep­
resented funds needed to remediate the property damage). 

175. Dupay v. Dupay, 782 N.W.2d 42 (N.D. 2010). 
176. Parnell v. Parnell, 239 P.3d 216 (Okla. Civ. App. 2010). 
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California Work Opportunity and Responsibility to Kids assistance would 
be contrary to public policy, since an unemployed parent who is in com­
pliance with his or her CalWORKs plan is, in effect, in the process of 
seeking employment. 177 

Evidence supported a finding that mother was voluntarily unemployed 
where she had previously been employed as a welder and there were jobs 
available in her town, but she had decided to stay home with her children. 
On the other hand, evidence was insufficient to establish that father was 
voluntarily underemployed where he had owned his own drywall busi­
ness, but there was no work available, and he had looked for work in other 
fields. 178 

Several cases found it improper to impute income. In one case, the 
mother worked part-time, and there was no evidence that she was under­
employed and no support for court to impute income based on hourly 
income of her new husband, employed in the same field, on an unsup­
ported assumption that she could find employment in a position identical 
to his.179 In another case, evidence regarding husband's prior ability to 
support the marital household at $5,000 per month was insufficient by 
itself to support imputation of $80,000 in gross annual income.180 In yet 
another case, the trial court abused its discretion in imputing gross income 
of $350,000 after father was terminated from his employment with invest­
ment management firm where he was able to obtain employment in anoth­
er investment company but with estimated yearly earnings of only 
$110,000. 181 

4. HIGH-INCOME OBLIGORS 

The one area where states differ dramatically is on the treatment of 
high-income obligors. Some states, like Wisconsin, allow child support to 
go on ad infinitem whereas others, like Kansas, make the guidelines 
mandatory to the top of the chart ($14,800 combined income), and dis­
cretionary above. 182 Texas and a couple of other states cap child support 
at a relatively low amount, irrespective of the parents' income. A 
Connecticut court found that where the father's bonuses ranged from 

177. Mendoza v. Ramos, 105 Cal. Rptr. 3d 853 (Ct. App. 2010). 
178. Lauderman v. State, Dep't of Fam. Servo ex reI. Jen, 232 P.3d 604 (Wyo. 2010). 
179. Fleck V. Fleck, 778 N.W.2d 572 (N.D. 2010). 
180. Sallaberry V. Sallaberry, 27 So. 3d 234 (Fla. Dist. Ct. App. 2010). 
181. In re Marriage of Gosney, 916 N.E.2d 614 (Ill. App. Ct. 2009) (he sought new employ­

ment, started his own investment company when those efforts were fruitless, joined his new 
wife's investment company when self-employment was unsuccessful, and was not offered a 
position that would have paid him an annual salary of $350,000). 

182. See Ladwig V. Ladwig, 785 N.W.2d 664 (Wis. Ct. App. 2010) (indicating that percent­
age can apply to high-income obligors). See also Kan. Sup. Ct. Adm. Order #216 (2010). 
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$489,000 to $1.368 million in prior years, the lower court erred in order­
ing awarding to wife $636 per week in child support, based on weekly 
family income of $4,000, and father to pay twenty percent of net annual 
cash bonus. The child-support-guideline principles provide that support 
payments not exceed 15.89% of weekly income above $4,000, and that 
percentage decreases as income level rises. 183 

5. MODIFICATION AND TERMINATION 

A stipulation entered between parties incident to divorce in which they 
each waived the right to seek modification of a child support order, even 
in the event of changed circumstances, was unenforceable on public pol­
icy grounds. Father, however, was required to establish changed circum­
stances if he wanted a downward modification. 184 Father was not entitled 
to modify stipulated child support, although his income was less than it 
was at the time his obligation was established, because he did not submit 
any evidence that he had diligently sought to increase his income to estab­
lish that his current income was commensurate with his earning poten­
tial. 185 A former husband's obligation to make unallocated payments of 
alimony and child support was not subject to modification, even though 
he now had primary physical custody of the two children, because the sep­
aration agreement provided that the payment obligation was nonmod­
ifiable except in the case of former wife's death, remarriage, or cohabita­
tion. 186 

Mother's egregious conduct could not serve as basis for relieving father 
of his obligation to pay children's past uninsured and unreimbursed med­
ical and dental bills. This would be a downward modification of father's 
support obligation, which was not requested by either and ultimately 
made the children chargeable. 187 When obligee sought to modify the sup­
port obligation, trial court was limited to considering the half of obligor's 
community income attributable to the obligor, not the half attributable to 
obligor's new spouse, absent evidence that child would suffer extreme or 
severe hardship if obligor's spouse's income was not considered.188 

When divorced parents decide that their child will live with the parent 
previously ordered to pay child support, a trial court may terminate that 
parent's obligation as of the date the child relocates, but it may require the 
other parent to pay support only as of the date the former obligor files a 

183. Maturo v. Maturo, 995 A.2d I (Conn. 2010). 
184. Fernandez v. Fernandez, 222 P.3d 1031 (Nev. 2010). 
185. Schlakman v. Schlakman, 886 N.Y.S.2d 758 (App. Div. 2009). 
186. Tomlinson v. Tomlinson, 986 A.2d 1119 (Conn. App. Ct. 2010). 
187. In re Zikmanis, 993 A.2d 249 (N.H. 2010). 
188. In re Marriage of Knowles, 100 Cal. Rptr. 3d 199 (Ct. App. 2009). 
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petition to modify the order. 189 New Hampshire courts may not change the 
time span of a father's child-support obligation under his registered 
Massachusetts decree, because duration of support is not modifiable under 
the Uniform Interstate Family Support Act. However, the court also held 
that "despite the parties' choice-of-Iaw provision," New Hampshire law 
controlled their college-expense agreement so the judge below could 
modify it. 190 Son's incarceration alone was insufficient to establish that he 
was self-emancipated so as to terminate father's obligation to pay for a 
portion of son's college expenses. The trial court must determine whether 
son's incarceration showed his intent to abandon his mother's home and 
earn his own support. 191 

6. ENFORCEMENT 

Trial court had authority to order father who was a professional foot­
ball player with variable income to fund a $250,000 trust in order to 
secure his child-support obligations, even though child-support statutes 
did not expressly authorize such a trust. 192 A father attempted to garnish 
funds held by a law firm on mother's behalf as a result of the settlement 
of her personal injury claim against an airline. The federal mandate 
requiring priority applied to "income," and a personal injury settlement 
did not fall under the definition of "income.,,193 

A father who failed to follow procedures under UIFSA to challenge per­
sonal jurisdiction of German court to issue child-support order against him 
was not entitled to relief from order under rule, after order had been prop­
erly registered and confirmed in state. 194 Father was entitled to be reim­
bursed for the $15,727.97 he had paid in child support from January 2004 
through February 2007, which was later supplanted by the children's 
receipt of lump-sum Social Security dependency benefits.195 Whether a 
father had willfully violated child-support order for contempt, even though 
the maximum amount was being garnished from his wages pursuant to the 
Consumer Credit Protection Act, was required to be based on the evidence 
and conditions at issue in the case. 196 

189. In re Marriage of White & Martin, 240 P.3d 534 (Colo. Ct. App. 2010). 
190. In re Scott, 999 A.2d 229 (N.H. 2010). 
191. In re Marriage of Baumgartner, 930 N.E.2d 1024 (Ill. 2010). 
192. Henry v. Beacham, 686 S.E.2d 892 (Ga. Ct. App. 2009). 
193. Rosemann v. Salsbury, Clements, Bekman, Marder & Adkins, LLC, 987 A.2d 48 (Md. 

Ct. Spec. App. 2010). 
194. Dia v. Oakley, 217 P.3d 1010 (Kan. Ct. App. 2009). 
195. Davis v. Davis, 780 N.W.2d 707 (N.D. 2010). 
196. Hamilton v. Hamilton, 914 N.E.2d 747 (Ind. 2009). 
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G. Divorce 

1. GROUNDS AND JURISDICTION 

"Social abandonment," like irreconciliable differences, was not a 
ground for divorce, even though husband essentially moved the wife out 
of the bedroom, and refused to eat with her or accompany her any­
where. 197 New York finally adopted no-fault divorce by adding as a 
ground for divorce that "the relationship between husband and wife has 
broken down irretrievably for a period of at least six months, provided 
that one party has so stated under oath.,,198 

Trial court in marital dissolution action did not have in personam juris­
diction over husband, who was in the military and serving overseas, so it 
could not divide the marital property or order him to pay a spousal 
allowance. Husband's only contacts, paying a financial allotment to wife 
by sending her a check or depositing it into an account, were incidental to 
wife's decision to move with child to Indiana and were not sufficient to 
satisfy the Due Process clauses of the United States and Indiana constitu­
tions. 199 In order to divide property, a court needs personal jurisdiction 
over both spouses.2OO 

Vermont had jurisdiction to hear a divorce of a woman who moved 
there solely to take advantage of its no-fault divorce law because the facts 
indicated she was domiciled in Vermont.201 A Utah trial court that issued 
a divorce decree for a marriage that was later found to be void had subject 
matter jurisdiction to issue the divorce because subject matter jurisdiction 
cannot depend on specific facts of the particular case.2°2 Trial court had 
subject matter jurisdiction over an action for equitable and declaratory 
relief seeking dissolution of a same-sex civil union validly entered into 
outside of New York.203 

An alleged wife challenged her alleged husband's Dominican Republic 
divorce decree from his previous marriage, which would have made her 
marriage void. Although the court declined to recognize the decree on the 
basis of comity, as neither the husband nor his former wife were domi­
ciled in the Dominican Republic, the court held that the wife was quasi­
estopped from prevailing. She waited eleven years from the time they 
were married and four years after their divorce to bring her action, even 

197. Davis v. Davis, 889 N.Y.S.2d 611 (App. Div. 2009). 
198. Legislation: No-Fault Divorce Finally Comes to New York, 36 Fam. L. Rep. (BNA) 

1495 (Aug. 24, 2010). 
199. Harris v. Harris, 922 N.E.2d 626 (Ind. Ct. App. 2010). 
200. Mason v. Mason, 321 S.W.3d 178 (Tex. App. 2010). 
201. Conley v. Crisafulli, 999 A.2d 677 (Vt. 2010). 
202. Johnson v. Johnson, 234 P.3d 1100 (Utah 2010). 
203. Dickerson v. Thompson, 897 N.Y.S.2d 298 (App. Div. 2010). 
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though she had full knowledge of the Dominican Republic divorce decree 
and had met the former wife.204 

2. DIVORCE AND DEATH 

A petition for attorney's fees pendente lite lapses with the death of one 
of the parties to the divorce.205 A temporary restraining order preventing 
the parties from dissipating marital assets also lapses with the death of one 
of the parties to the divorce.206 A New Jersey court, however, determined 
that a deceased husband's estate should be allowed to intervene and con­
tinue the divorce proceedings in order to allow for the equitable distribu­
tion of the marital estate and to resolve a claim raised by the husband prior 
to his death that the wife had diverted marital assets for benefit of her and 
her daughter in order to prevent unjust enrichment.207 Mississippi decided 
that a couple's joint application to revoke their divorce decree did not 
abate upon the ex-husband's death.208 

3. ANNULMENT 

A daughter of the comedian Richard Pryor lacked standing to seek to 
annul his marriage after his death, based on allegations that his signature 
on a confidential marriage license was forged and that his wife fraudu­
lently induced him to marry her. The forgery would at most render the 
marriage voidable, rather than void, and only a defrauded spouse would 
have standing to seek to annul a voidable marriage on fraud. Since Mr. 
Pryor died before any action was commenced, the annulment action died 
with him.209 

H. Domestic Violence 

The current controversy over the appropriate jurisdictional standards to 
issue protective orders continues. Under New Hampshire law, although a 
wife failed to demonstrate facts sufficient to establish personal jurisdic­
tion over her nonresident husband, the family division could issue a pro­
tective order to the extent that it protected the wife from abuse, but the 
order could not require affirmative action from the husband.210 There is no 

204. Cvitanovich-Dubie v. Dubie, 231 P.3d 983 (Haw. Ct. App. 2010). 
205. King v. Kline, 884 N.Y.S.2d 229 (App. Div. 2009). 
206. Ex parte Thomas, 2010 WL 2797392 (Ala. July 16,2010). 
207. Kay v. Kay, 985 A.2d 1223 (N.J. 2010). 
208. Carlisle v. Allen, 40 So. 3d 1252 (Miss. 2010). Apparently not all states have a proce­

dure for vacating a divorce decree by the consent of the parties. New York determined that a 
divorced couple's remedy was remarriage. Doe v. Doe, 36 Fam. L. Rep. (BNA) 1506 (N.Y. 
Sup. Ct. 2010». 

209. Pryor v. Pryor, 99 Cal. Rptr. 3d 853 (Ct. App. 2009). 
210. Hemenway v. Hemenway, 992 A.2d 575 (N.H. 2010). 
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right to a jury trial in a proceeding to obtain a protective order since the 
proceeding is primarily equitable in nature.2Il 

A relationship between two people, whereby one pays for the other's 
time, does not preclude a dating relationship and can be covered by the 
state's domestic violence statute.2I2 However, if the only relationship 
between the parties is that of landlord-tenant, a protective order is not 
available in New York.213 Louisiana found that trial courts have the 
authority to bring about a cessation of abuse of any minor children and 
issued a protective order that included the wife's two minor grandchildren 
who lived next door and were the husband's step-grandchildren, which 
was a relationship not listed in the ACt.214 

A husband who hired a private investigator to follow his wife and 
record her activities prima facie demonstrated that he had a legitimate and 
justifiable purpose for giving church officials a DVD of the wife entering 
a motel and having an affair with a priest. Therefore, his actions, which 
resulted in the wife losing her job with the church, did not amount to 
harassment in violation of an order of protection.215 

I. Marriage 

By August 2010, Connecticut, the District of Columbia, Iowa, Mass­
achusetts, New Hampshire, and Vermont allow same-sex couples to marry; 
globally Iceland, Portugal and Argentina joined Belgium, Canada, the 
Netherlands, South Africa, and Spain in allowing such marriages. The 
Mexico Supreme Court upheld a Mexico City law authorizing same-sex 
marriages, and required all other Mexican states to recognize those mar­
riages. The Australian state of Tasmania passed a law recognizing same­
sex marriages that are validly entered into in other countries. Ireland enact­
ed the Civil Partnership and Certain Rights and Obligations of Cohabitants 
Act 2010, which allows a registered civil partnership for same-sex couples 
and a presumptive scheme conferring rights and obligations on cohabiting 
couples-both opposite and same sex. New York's highest court upheld 
policies granting spousal benefits to some public employees who have 
legally married a person of the same sex in another state or country. The 
court's ruling was very narrow, so it is unclear whether out-of-state same­
sex marriages will be recognized for all purposes.216 

A couple of cases involved the issue of validity of a marriage. New 

211. Blackmon v. Blackmon, 230 P.3d 233 (Wash. Ct. App. 2010). 
212. J.S. v. J.F., 983 A.2d 1151 (N.J. Super. Ct. App. Div. 2009). 
213. Rollerson v. New, 901 N.Y.S.2d 515 (Fam. Ct. 2010). 
214. McCann v. McCann, 33 So. 3d 389 (La. Ct. App. 2010). 
215. Anonymous v. Anonymous, 893 N.Y.S.2d 859 (Sup. Ct. 2009). 
216. Lewis v. New York State Dep't of Civil Serv., 872 N.Y.S.2d 578 (App. Div. 2009). 
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Mexico found that a marriage that was entered into by contract and sol­
emnized in New Mexico before an appropriate official was valid, even 
though parties had obtained the marriage license in Texas. The licensing 
aspect of the marriage statute was directory, rather than mandatory.217 

Determination as to whether plaintiff and defendant were married in a 
valid Hindu ceremony in India, prior to enactment of Hindu Marriage Act, 
could not be resolved on the basis of neutral principles of law and 
involved the court in a religious matter in contravention of Establishment 
Clause and Free Exercise Clause.218 A Mexican concubinage does not 
confer all the rights and benefits of marriage so it is not the legal equiva­
lent of a common-law marriage in the United States. The girlfriend was 
not the decedent's surviving spouse for probate purposes.219 In another 
case, before dismissing divorce action on the ground that marriage was 
void due to bigamy, the judge should have determined if common-law 
marriage existed after the impediment was removed. 220 

J. Parentage 

A child who turned eighteen could bring an action for a judicial deter­
mination of paternity. The mother and husband had entered into a stipula­
tion in their divorce decree that husband was not the child's father. 
However, no evidence had been presented that husband was not the father, 
and divorce decree did not establish paternity in another man. DNA 
showed he was the father and he was ordered to pay back child support. 221 

Unwed fathers continue to run into some problems in asserting their 
rights. The Kansas Supreme Court clarified that an unwed father need not 
make extraordinary or heroic efforts to have rights to his child, but must 
make "reasonable" efforts. Hiring an attorney and asserting his rights as 
soon as he discovered he was the father was sufficient.222 

Putative father could properly assert equitable estoppel defense to pre­
vent child's mother from asserting he was the biological father in action 
seeking adjudication of paternity and award of child support. The mother 
acquiesced in development of a close relationship between the child and 
her husband who was listed as the father on the birth certificate and the 
father of the child's older and younger siblings. The mother had led the 
putative father to reasonably believe he was not the father. The child's 

217. Rivera v. Rivera, 243 P.3d 1148 (N.M. Ct. App. 2010). 
218. Madireddy v. Madireddy, 886 N.Y.S.2d 495 (App. Div. 2009). 
219. In re Estate of Duval, 777 N.W.2d 380 (S.D. 2010). 
220. Lindsley v. Lindsley, 2010 WL 2349200 (Tenn. Ct. App. June 11,2010). 
221. In re Paternity of Janzen v. Janzen, 228 P.3d 425 (Kan. Ct. App. 2010). 
222. In re Adoption of Baby P., 242 P.3d 1168 (Kan. 2010) (noting that the law presumes 

that the father starts out with a parental relationship; it is his to abandon, not to conquer). 
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best interests would not be served by having someone besides mother's 
husband declared her father. 223 

K. Property 

1. CLASSIFICATION OF PROPERTY 

a. Generally 
Classification issues arise in commul1ity property states and in the 

majority of states that use marital and nonmarital property distinctions in 
their equitable distribution proceedings. In the kitchen sink states, all 
property is on the table and subject to equitable distribution. Generally the 
date of acquiring the interest in the property makes the determination. So 
a $17-million fee received by a lawyer after his wife filed for divorce for 
work done during the marriage was marital property.224 Money that a for­
mer owner of a business receives from the buyer of the business that was 
owed if the business achieved a certain success is his separate property.225 
Transfers of separate property into a joint family trust, where the husband 
and wife are both the trustees and the beneficiaries, is the functional 
equivalent of joint tenancy; therefore, all property in the trust is marital.226 

When the evidence is in conflict concerning whose premarital funds were 
used to purchase the family pet, the trial court is entitled to determine the 
credibility of the witnesses and, therefore, it was not error to award the 
Chihuahua to the wife.227 When a wife settles a tort claim with a joint 
annuity payable to her and her husband, the annuity is marital property.228 

h. Stock Options and Businesses 
Arkansas adopted the rule that vested stock options are marital prop­

erty, but unvested stock options that cannot be exercised prior to the cou­
ple's separation and that may be forfeited due to future events are not 
marital property.229 A wife's stock options that were awarded prior to 
marriage and vested during the marriage were marital assets if the 
options vested because of efforts made by either party during the course 
of the marriage.23o Stock allocations granted by husband's employer dur­
ing the marriage were a form of deferred compensation in which wife had 
a community interest, even though husband did not acquire the stock 

223. Juanita A. v. Kenneth Mark N., 930 N.E.2d 214 (NY 2010). 
224. Larsen-Ball v. Ball, 301 S.W.3d 228 (Tenn. 2010). 
225. In re Marriage of Watson, 2010 WL 346153 (Tex. App. Jan. 27, 2010) (unpublished). 
226. In re Marriage of Murphy, 225 P.3d 820 (Okla. Ct. Civ. App. 2009). 
227. Calder v. Calder, 2010 WL 3370766 (Tex. App. Aug. 25, 2010) (unpublished). 
228. Sparks v. Sparks, 233 P.3d 1091 (Alaska 2010). 
229. Pian alto v. Pianalto, 2010 WL 305327 (Ark. Ct. App. Jan. 27, 2010). 
230. Newman v. Patton, 692 S.E.2d 322 (Ga. 2010). 
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until after divorce was final. 231 

When the parties, who co-owned a business, treated their personal and 
corporate funds interchangeably, the court could treat the entire amount as 
commingled, including loans to the business that were guaranteed by the 
husband.232 The retained earnings of the husband's wholly-owned sub­
chapter S corporation were marital property, even though he acquired the 
corporation before marriage when he was the sole owner and shareholder 
of the corporation.233 

c. Realty 
A husband's interest in a townhouse purchased during the marriage by 

a husband and his mother was marital property, even though the wife 
refused to invest in the property.234 Real property that was purchased 
exclusively for wife by her parents as a gift, however, was wife's separate 
property; husband was a commercial tenant, and his efforts did not 
enhance the value of the property but helped to develop his business, for 
which wife had worked for $2.98 per hour.235 A deed to real property, 
which included the names of both a husband and wife, did not give rise 
to a gift presumption that the wife intended to change the character of 
the property from her separate property to community property, so it 
remained her separate property.236 The use of marital funds to pay the 
mortgage on the husband's separate property resulted in the property hav­
ing marital and separate components. 237 

d. Employment Benefits 
Where the husband, prior to divorce, had waived part of his military 

retirement for disability pay, the amount of his disability pay cannot be 
divided by the trial court.238 The same is true for postdivorce Temporary 
Retired List Benefits since those benefits replace salary, which would oth­
erwise be separate property.239 A trial court erred when it classified 
employment bonuses that the husband might earn in the future after 
divorce as marital property.240 A Nebraska court decided that early retire­
ment benefits were marital property since they were awarded for past 

231. Bodey v. Smith, 233 P.3d 102 (Idaho 2010). 
232. Olson v. Olson, 226 P.3d 751 (Utah Ct. App. 2010). 
233. In re Marriage of Lundahl, 919 N.E.2d 480 (Ill. App. Ct. 2009) (finding the retained 

earnings were attributable to the husband's personal efforts, he unilaterally took disbursements 
from them, and the corporation did not hold them to pay expenses or dividends). 

234. Fields v. Fields, 931 N.E.2d 1039 (N.Y. 2010). 
235. Kelly v. Thompson, 220 P.3d 627 (Mont. 2009). 
236. In re Estate of Borghi, 219 P.3d 932 (Wash. 2009). 
237. Ouva v. Ouva, 685 S.E.2d 842 (Va. Ct. App. 2009). 
238. Young v. Lowery, 221 P.3d 1006 (Alaska 2009). 
239. Davies v. Beres, 233 P.3d 1139 (Ariz. Ct. App. 2010). 
240. Skelly v. Skelly, 780 N.W.2d 368 (Mich. Ct. App. 2009). 
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services, all of which occurred during the time he was married.241 
Employer-paid postretirement health insurance premiums are not marital 
property, because the husband's retirement would not be increased if he 
waived receiving the premiums.242 Arizona determined that payments 
under the Federal Employees Compensation Act (FECA) were in lieu of 
wages during marriage and, therefore, community property. It followed 
that the firearm collection purchased by the husband using FECA benefits 
was also community property. 243 

Sick leave and vacation time accumulated by an employee are not mar­
ital property because their future value is indeterminate and speculative.244 
However, a husband's accrued annual leave and sick pay for which he 
received payment following his retirement, which occurred just prior to 
divorce, are marital property.245 In determining whether all or part of the 
wife's employment discrimination settlement proceeds constituted mari­
tal property, the trial court was required to use the analytical approach. 
Any portion of the proceeds from the settlement that compensated the 
wife for lost marital wages constituted marital property.246 

In addition to the ERISA considerations discussed earlier in this 
article, questions arise as to what part of a pension counts as marital 
property. Under a Tennessee statute, the 401(k) accounts held through a 
spouse's employer are "retirement or other fringe benefit rights relating 
to employment." Accordingly, net gains from any source accruing in 
such accounts during the marriage are marital property, regardless of the 
relative contributions of the parties. However, husband's entire 401(k) 
account, including the premarital balance, did not become marital prop­
erty upon his withdrawal of $180,000 for marital purposes, so he was 
entitled to the balance that existed in his 401 (k) account at the time he 
married as his separate property.247 

e. Debts 
Courtship debts, including the expenses of bringing the wife from 

Belarus to the United States, are the separate debt of the person who 
incurred them, because the first date a marital debt can be incurred is the 
date of the marriage.248 Marital property presumption normally applicable 

241. Simon v. Simon, 770 N.W.2d 683 (Neb. Ct. App. 2009). 
242. Bingley v. Bingley, 915 N.E.2d 1006 (Ind. Ct. App. 2009). 
243. Gersten v. Gersten, 219 P.3d 309 (Ariz. Ct. App. 2009). 
244. In re Marriage of AbreU, 923 N.E.2d 791 (Ill. 2010). 
245. Smith v. Smith, 996 A.2d 416 (Md. Ct. Spec. App. 2010). 
246. Murray v. Murray, 989 A.2d 771 (Md. Ct. Spec. App. 2010). See also Cunningham v. 

Cunningham, 2010 WL 2756976 (Mich. Ct. App. July 13, 2010). 
247. Snodgrass v. Snodgrass, 295 S.W.3d 240 (Tenn. 2009). 
248. Barnett v. Barnett, 238 P.3d 594 (Alaska 2010). 
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to assets arrived at during the marriage did not apply to husband's trust­
fund tax debt that he incurred alone during the marriage by failing to with­
hold necessary federal income taxes and Social Security taxes from his 
employees' wages. Trial court should have imposed a burden upon hus­
band to show that the tax liability was a marital debt to be divided equal­
ly. Equitable distribution statute recognized no marital debt presumption 
equivalent to its marital asset presumption.249 

2. VALUATION 

In Tennessee, a business must be valued as close to trial as possible 
and, therefore, a trial court was correct in refusing to use a two-year-old 
valuation submitted by the husband.250 A trial court was within its dis­
cretion to credit a business evaluator's testimony over that of a CPA 
when the evaluator was more thorough and had actually visited the bus i­
ness.251 The value of a remainder interest in a home owned by the parties, 
which is subject to a life estate of the wife's parents, cannot be the full 
market value but must be valued subject to the life estate.252 Where the 
worth of husband's business was highly speculative as to whether it had 
any value, the only reasonable method of distribution was to award each 
of the parties one half of the stock. 253 

There is no rule requiring the exclusion of salable professional good­
will from divisible property in Wisconsin; the trial court did not err when 
it treated the full value of his dental practice, including professional good­
will, as a divisible asset and awarded his wife maintenance based on his 
earnings.254 A West Virginia trial court did not err in assigning no good­
will value to the husband's chiropractic practice.255 

An Indiana court found that the trial court appropriately applied minor­
ity and marketability discounts to the value of wife's minority ownership 
interest in company. Although the wife stood to inherit from her parents a 
controlling interest in the company, that potential value was irrelevant 
since at the time of divorce, wife's minority interest was subject to sever­
al restrictions.256 However, another court found that a divorce court 
should not use minority and marketability discounts when assessing the 

249. Gilliam v. McGrady, 691 S.E. 2d 797 (Va. 2010) (noting evidence indicated that hus­
band incurred the debt fully on his own, despite wife's monthly requests that husband address 
and resolve the matter with the IRS). 

250. Goodwin v. Goodwin, 2010 WL 669244 (Tenn. Ct. App. Feb. 25, 2010) (unpublished). 
251. Geyer v. Geyer, 2009 WL 2176638 (Ind. Ct. App. July 22, 2009) (unpublished). 
252. Hansen v. Hansen, 774 N.W.2d 462 (S.D. 2009). 
253. Nunez v. Nunez, 29 So. 3d 1191 (Fla. Dist. Ct. App. 2010). 
254. McReath v. McReath, 789 N.W.2d 89 (Wis. Ct. App. 2010). 
255. Helfer v. Helfer, 686 S.E.2d 64 (W.Va. 2009). 
256. Alexander v. Alexander, 927 N.E.2d 926 (Ind. Ct. App. 2010). 
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value of a divorcing spouse's interest in a closely-held business organiza­
tion. Rather, the court found that the only limitation should be that the 
value be equitable under the circumstances. In certain cases it would make 
little sense to determine fair value by the measuring stick of a hypotheti­
cal sales price because that methodology would artificially reduce the 
value of the marital asset in almost every case, which would be unfair to 
the party receiving only a portion of the reduced value or the property 
equivalent to that reduced value.257 

A court is not bound by a restrictive agreement setting the value of a 
medical partnership but may consider the agreement as a factor affecting 
valuation.258 Trial court's valuation of husband's majority interest in 
closely-held corporation, representing 93 percent of husband's equitable 
distribution award, was not supported by the evidence where the corpora­
tion was not profitable and husband's business valuation expert testified 
that the corporation had no marketable value, but the trial court valued 
husband's 51-percent interest at $1.53 million, based on a third party's let­
ter of intent offering $3 million to purchase the business, even though 
third party had never conducted due diligence and was insolvent at time 
of divorce.259 

Trial court in divorce action impermissibly engaged in double counting 
of husband's income in valuing his medical practice, which was equitably 
distributed as marital property, and in awarding maintenance to wife. The 
valuation and distribution of practice involved calculating the husband's 
projected future excess earnings and converting a certain amount of those 
earnings into an asset, and the amount of maintenance was based on hus­
band's total income, which necessarily also included the excess earnings 
produced by practice.260 

3. FACTORS 

In some states, egregious fault of one of the parties can be a factor in 
the equitable distribution of property. However, the wife's failure to dis­
close that the child born during their marriage was not the husband's did 
not constitute egregious fault.261 The trial court did not abuse its discretion 
when it found that the wife's refusal to file joint tax returns for two years 
constituted dissipation of marital assets.262 

Wyoming determined that it is not necessary that a property division be 

257. Grelier v. Grelier, 44 So. 3d. 1092 (Ala. Civ. App. 2009). 
258. Garcia v. Garcia, 25 So. 3d 687 (Fla. Dist. Ct. App. 2010). 
259. Nunez v. Nunez, 29 So. 3d 1191 (Fla. Dist. Ct. App. 2010). 
260. Rodriguez v. Rodriguez, 894 N.Y.S.2d 147 (App. Div. 2010). 
261. Howard S. v. Lillian S., 928 N.E.2d 399 (N.Y. 2010). 
262. Hardebeck v. Hardebeck, 917 N.E.2d 694 (Ind. Ct. App. 2009). 
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equal, so long as it is equitable.263 Virginia determined that the husband's 
future needs as a sufferer of Parkinson's disease and living in an assisted 
living center should be taken into account when dividing marital proper­
ty.264 An Iowa court did not err in awarding the wife all of the proceeds of 
her medical malpractice claim on the ground that the husband had already 
received the benefit of his loss-of-consortium claim and the wife's need 
was greater than the husband's.265 Iowa, however, rejected a husband's 
argument that since he would live longer than his wife, he ought to be 
given a larger portion of the marital estate.266 The husband's expectancy 
of an inheritance also did not justify an unequal division.267 Neither did 
the husband's status as letterman at the University of Arkansas give him 
any preference in dividing the football tickets acquired during the mar­
riage.268 A court, however, may consider the wife's sentimental attach­
ment to a cottage the couple purchased from the wife's grandparents when 
awarding the cottage to her.269 

The Court of Appeals of Indiana held that a trial court was warranted 
in creating a constructive trust in favor of the husband's parents, in which 
to hold residential property that the parents quitclaimed to the husband 
and wife during their marriage. The husband's parents had conveyed own­
ership to ensure their Medicaid eligibility, but continued to live on, pay 
for, and maintain the property. Although the property was includable in 
the marital estate as a fully "vested" interest of the husband and wife, the 
trial court should have assigned the property a value that was to be incor­
porated into the division of the marital estate.270 While it may be permis­
sible to create a constructive trust over portions of the marital property, it 
is impermissible to award the wife a life estate in marital property with the 
remainder interest going to the parties' children and thereby divest the 
husband of any interest in the property.271 

Husband, who was homeless after separation, was entitled to an award 
of marital property in lieu of alimony. The parties enjoyed a moderate 
standard of living, with evidence showing that they had purchased four 
properties during the marriage and wife had been able to afford elective 

263. Pond v. Pond, 218 P.3d 650 (Wyo. 2009). 
264. White v. White, 692 S.E.2d 289 (Va. Ct. App. 2010). 
265. In re Marriage of Laude, 2010 WL 2598287 (Iowa Ct. App. June 30, 2010) (unpub­

lished). 
266. In re Marriage of Biretz, 2009 WL 2514096 (Iowa. Ct. App. Aug. 19,2009) (unpub-

lished). 
267. Petty v. Petty, 680 S.E.2d 894 (N.C. Ct. App. 2009). 
268. Wright v. Wright, 2010 WL 956150 (Ark. Ct. App. Mar. 17,2010). 
269. Sanning v. Sanning, 233 P.3d 922 (Wyo. 2010). 
270. Leever v. Leever, 919 N.E.2d 118 (Ind. Ct. App. 2009). 
27l. Roden v. Roden, 46 So. 3d 1 (Ala. Civ. App. 2010). 
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cosmetic surgeries. Husband was largely uneducated and had no income 
after the divorce, whereas wife enjoyed a high income as a lawyer at a 
large firm. The trial court gave meaningful consideration to each party's 
contributions to the acquisition, preservation, appreciation, dissipation, or 
depreciation in value of the four marital properties, finding that even 
though husband may have experienced substantial periods of unemploy­
ment, he renovated the properties and tended to the marital home in addi­
tion to doing the grocery shopping, driving wife to work, performing 
repair work and installations on the properties, and contributing his pay­
checks to the parties' joint account.272 

Trial court's denial of award of additional community assets to former 
wife to compensate her for her ineligibility under federal law to receive 
former husband's Social Security benefits, was proper. She was awarded 
final periodic support of $1,000 per month, parties' three children were all 
grown, former husband contributed to children's higher education, she 
made herself employable by attaining nursing degree and had received 
substantial money awards via disbursements from former husband's other 
retirement accounts.273 

Changed circumstances, namely the decline of the stock market, did 
not provide valid grounds for modifying distribution order awarding for­
mer wife one half of former husband's retirement investment account 
based on value of account on date prior to downturn in stock market; the 
situation did not amount to fraud, undue influence, deceit, misrepresenta­
tion, or mutual mistake of the sort that would have justified a modification 
of the award.274 In Mississippi, filing a false financial statement consti­
tutes fraud on the court and, therefore, the property division can be col­
laterally attacked at any time.275 

4. ENFORCEMENT 

A trial court has discretion to decide whether interest attaches to a 
property division payout.276 However, a Maine prejudgment interest may 
not be awarded incident to a marital property division, but post judgment 
interest may be awarded from the date a party becomes obligated to make 
a payment of money. 277 A former wife with a lien on the former husband's 
farm to secure his obligations to her under a property settlement agree­
ment impliedly agreed that the bank lien securing the ordinary, continu-

272. Sudderth v. Sudderth, 984 A.2d 1262 (D.C. Ct. App. 2009). 
273. Bhati v. Bhati, 32 So. 3d 1107 (La. Ct. App. 2010). 
274. In re Taber-McCarthy, 993 A.2d 240 (N.H. 2010). 
275. Trim v. Trim, 33 So. 3d 471 (Miss. 2010). 
276. Rovai v. Rovai, 912 N.E.2d 374 (Ind. 2009). 
277. Brown v. Habrle, 1 A.3d 401 (Me. 2010). 
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ing business operations would maintain priority over her judgment lien 
and would not become subordinate upon renewal of the husband's line of 
credit; she did not impliedly agree to subordinate her lien to a lien for a 
loan to finance husband's payments to her.278 

Contempt to enforce a property division award is permissible, even if 
the defendant cannot pay the entire judgment, so long as the defendant has 
not complied with the judgment to the fullest extent possible.279 In a con­
tempt proceeding arising from former husband's failure to comply with a 
decree's provision requiring the removal of former wife's name from a 
mortgage on a marital residence in Georgia within thirty days after his 
remarriage, the appellate court found that a purge condition that required 
him to sell the residence if he could not complete a pending refinancing 
constituted an impermissible direct modification of the property divi­
sion.280 A recessionary economy is not a reason to reexamine a couple's 
property division.281 

An income withholding order under the Uniform Interstate Family 
Support Act cannot be used to enforce a property division payment.282 In 
Maine, it is permissible to appoint a receiver to sell the property ordered 
sold by the court, especially when the husband is out of the country with 
no intention of returning. 283 

The Alabama Court of Civil Appeals held that the doctrine of "res judi­
cata" applied to bar a family business, which had been wholly owned by 
a wife and her husband during their marriage, but which was owned by 
the husband after the divorce, from reopening the divorce judgment that 
awarded the wife 160 acres of real property purportedly held by the busi­
ness. The business's sole owners were both parties to the action, and the 
business could have raised an objection or claim at time of the divorce 
proceedings but did not. 284 

L. Torts 

Father brought action individually and as guardian ad litem for his chil­
dren against their mother for intentional infliction of emotional distress, 
alleging that she engaged in extreme and outrageous conduct designed to 
poison his relationship with his children. The superior court dismissed and 
awarded mother $42,913 in bad-faith counsel fees. The appellate division 

278. Johnson v. Johnson, 920 N.E.2d 253 (Ind. 2010). 
279. Efstathiou v. Efstathiou, 982 A.2d 339 (Me. 2009). 
280. Darroch v. Willis, 690 S.E.2d 410 (Ga. 2010). 
281. Mistretta v. Mistretta, 31 So. 3d 206 (Fla. Dist. Ct. App. 2010). 
282. Lichtenstein v. Barbanel, 322 S.W.3d 27 (Ky. 2010). 
283. Howard v. Howard, 2 A.3d 318 (Me. 2010). 
284. Mosley v. Builders S., Inc., 41 So. 3d 806 (Ala. Civ. App. 2010). 
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held that the Heart Balm Act did not bar father's action, but that the action 
had to be barred as inimical to and irreconcilable with the best interests of 
the children. The mother was not entitled to bad-faith counsel fees.285 

IV. Conclusion 

Many cases this year occurred in federal, rather than state, courts. 
Many of these cases, including one in the United States Supreme Court, 
involved the Hague Abduction Convention; others involved DOMA or 
ERISA issues. Conflict issues are likely to continue to arise as parents and 
children move across state and national boundaries. This year has been 
marked by more international cooperation on several topics, including 
relocation and child abduction. Family-law issues remain human-conflict 
issues. In many states, the domestic docket is the fastest growing docket 
in the courthouse. Legislatures and courts are likely to remain busy for 
many years trying to deal with the redefinition of what is a "family," who 
are "parents," and whose law should apply. . 

285. Segal v. Lynch, 993 A.2d 1229 (N.J. Super. Ct. App. Div. 2010). 
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Charts 

Chart 1: Alimony/Spousal Support Factors* 

Statutary Marital Standard Statas as CnstodiaJ 
STATE List** Fault Relevant of Living Parent Considered 

Alabama x x 
Alaska x x x 
Arizona x x x 
Arkansas 

California x x 
Colorado x x x 
Connecticut x x x x 
Delaware x x x 
District of Columbia x x 
Florida x x x x 

Georgia x x x 
Hawaii x x x 
Idaho x x x x 

Illinois x x 
Indiana x x2 

Iowa x x x 
Kansas 

Kentucky x x' x x 

Louisiana x x x 
Maine x 
Maryland x x x 

Massachusetts x x x 
Michigan x x 

Minnesota x x x 
Mississippi x 

Missouri x x x 

Montana x x x 

Nebraska x x x 

Nevada x x x 

New Hampshire x x x x 
New Jersey x x x x 

New Mexico x x 

New York x x x x 
North Carolina x x x x 

North Dakota x x 

Ohio x x x 

Oklahoma x x 
Oregon x x x 

Pennsylvania x x x x 
Rhode Island x x x x 
South Carolina x x -x x 

South Dakota x x x 

Tennessee x x x x 

Texas x x x x 

Utah x x x x 
VennoDt x x x 
Virginia x x x 

Washington x x 
West Virginia x x x 
Wisconsin x x x 

Wyoming x 

• Chart updated by Family Law Quarterly staff. 
** Although there is a statutory list of factors, the court may in its discretion consider other factors under the particular 

circumstances of the case. 
1. Only fault on the part of the party seeking alimony. 
2. Status as custodial parent is considered if the parent is required to forgo employment because of the child's mental or 

physical incapacity. 
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Chart 2: Custody Criteria * 

Joint Presumption in Attorney 
Statutory Child's Custody Favor of Cooperative Domestic or 

STATE Factors** Wishes Authorized Joint Custody Parent Violence*** GAL**** 

Alabama x3 x x x 
Alaska x x x x x x 
Arizona x x x x x x 
Arkansas x x x x 
California x x4 x x7 x x x 
Colorado x x x' x x x 
Connecticut x x x x7 x x x 
Delaware x x , x , 
District of Columbia , x x x x x x 
Florida x x x x' x x x 
Georgia x x4 x x x 
Hawaii x4 x , x 
Idaho x x x x x x 
lIlinois x x , , x x 
Indiana x x x x , x 
Iowa x x x x x , 
Kansas x x x x x 
Kentucky x x x x 
Louisiana x x x x x x 

Maine , x x' x x , 
Maryland ,3 x x3 , x 
Massachusetts x x x x 
Michigan x x x , x 
Minnesota x x , x x x 
Mississippi x x x7 x x 
Missouri x x x x x x 
Montana x x x' x x 
Nebraska x x x' x x 
Nevada x x4 x x , x 

New Hampshire x x xl,7 x x x 
New Jersey x x x x' x x x 
New Mexico x x2 x x x x 
New York x x x7 x x x 
North Carolina x3 x x x 
North Dakota x x x x3 x x 
Ohio x x x' x x 
Oklahoma x4 x x x x 
Oregon x x3 x x7 x x 
Pennsylvania x4 x x x , 
Puerto Rico x x 
Rhode Island x3 x3 x x 
South Carolina x4 x3 x 
South Dakota x x 
Tennessee x x x3 x x x 
Texas x x5 , x x , 
Utah x x , x x 
Vennont x x' x x6 x 
Virginia x x x x x 
Washington x x x' x x 
West Virginia x x x' x x 
Wisconsin x x x , x , , 
Wyoming x x3 x x x 

• Chart updated by Family Law Quarterly staff. 
** Although there is a statutory list of factors, the court may in its discretion consider other factors under the particular 

circumstances of the case. 
*** The jurisdiction has enacted a statute pennitting the consideration of domestic violence in conjunction with child cus­
tody. The statutes vary from making domestic violence a factor in custody detenninations, to imposing presumptions against 
custody in batterers or imposing special procedural considerations in cases involving domestic violence. 
**** This column indicates whether a state has statutory authority for appointment of a guardian ad litem or attorney for a 
child specifically in child custody cases. 
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1. Does not use the term "child custody" but instead uses the terminology, such as "parental responsibilities and rights," 
or similar terminology. 

2. The wishes of children under age fourteen are a factor to be considered; the court must consider the wishes of a child 
fourteen years of age or older. 

3. By case law. 
4. Court must consider the wishes of a child of sufficient maturity to express them. 
S. Uses the terminology "managing conservator" of the child to describe a custodial parent. 
6. The presence of domestic violence may be a defense for a parent who refuses to comply with a visitation order. 
7. Presumption in favor of joint custody if the parents agree to it. 

Chart 3: Child Support Guidelines' 

Extraordinary Shared 
Income Percent Medical Child-Care College Parenting 

STATE Share of Income Deduction Deduction Support Time Offset 
Alabama x x xp xm x x 
ALA. CODE § 30-3-1 

Alaska x xm x x x 
ALASKA STAT. § 25.27.060 
Arizona x xm xp 
AaIZ. REV. STAT. ANN. § 25-320 
Arkansas x xd xd 
ARK. CODE ANN. § 9-12-312 
California x xm xm x 
CAL. F AM. CODE § 400 I 
CAL. FAM. CODE § 3585 
Colorado x xm xm x 
COLO. REV. STAT. § 14-10-115 
Connecticut x xd x 
CONN. GEN. STAT. § 466-81 
Delaware xm xm x" 
DEL. CODE ANN. tit. 13 § 1513 
District of Columbia x xd x x x 
D.C. CODE § 16-916.01 
Florida x xp xm x 
FLA. STAT. § 61.30 
Georgia x xp xm x 
GA. CODE ANN. § 19-6-15 
Hawaii x x xm3 x x x 
HAW. REV. STAT. § 5760-7 
Idaho x xm xp x 
IDAHO CODE ANN. § 32-706 

Illinois x x 
750 ILL. COMPo STAT. 51505 

Indiana x xp xm x x 
IND. CODE § 31-16-6-1 
Iowa x xm x X 

IOWA CODE § 598.21 
Kansas x xm x 
KAN. STAT. ANN. § 38-1595 
Kentucky x xm xp 
Ky. REv. STAT. ANN. § 403.212 
Louisiana x xm xm x 
LA R.S. § 9:315 
Maine x xm xm 
ME. REV. STAT. ANN. tit. 19, § 2007 
Maryland x xm xm x 
MD. CODE ANN., FAM. L. § 12-204 
Massachusetts x xm x x 
MASS. GEN. LAWS. ch. 208, § 28 
Michigan x xm xm x x 
MICH. COMPo LAW § 722.27 
Minnesota x xm x 
MINN. STAT. § 518.17 
Mississippi x xd xd x 
MISS. CODE ANN. § 43-19-101 
Missouri x x x x x 
Mo. REV. STAT. § 452.340 
Montana xm xm 
MONT. CODE ANN. § 40-4-204 

* Chart updated by Family Law Quarterly staff. 



STATE 
Nebraska 
NEB. REv. STAT. § 42-364 
New Hampshire 
N.H. REv. STAT. § 4S8-C:3 
New Jersey 
N.J. STAT. ANN. § 2A:34-23 
New Mexico 
N.M. STAT. ANN. 1978 § 40-4-11.1 
New York 
DoM. REL. § 240 
Nevada 
NEV. REV. STAT. § 12SB. 080 
North Carolina 
N.C. GEN. STAT. ANN. § SO-13.4 
North Dakota 
N.D. CENTURY CODE ANN. 
§ 14-09-09.7 
Ohio 
OH ST. § 3119 
Oklahoma 
OKLA. STAT. tit. 43, § 118 
Oregon 
OR. REV. STAT. § 107.108 
Pennsylvania 
23 PA. CONS. STAT. ANN. § 4322 
Rhode Island 
R.I. GEN. LAWS § IS-S-16.2 
South Carotina 
S.C. CODE ANN. § 20-3-160 
South Dakota 
S.D. CODIFIED LAW § 2S-7-6.2 
Tennessee 
TENN. CODE ANN. § 36-S-101 
Texas 
TEX. FAM. CODE ANN. § IS4.121 
Utah 
UTAH CODE ANN. § 3Q.3-S 
Vermont 
VT. STAT. ANN. tit. IS, § 6S4 
Virginia 
VA. CODE ANN. § 20-108.2 
Washington 
WASH. REV. CODE § 26.09.170 
West Virginia 
W. VA. CODE § 48-6-301 
Wisconsin 
WIS. STAT. § 767.S7 
Wyoming 
WYO. STAT. ANN. § 20-2-307 

** = by case law 
a = mandatory add-ons 
m = mandatory deduction 
p = pennissive deduction 
d = deviation factor 

Income 
Share 

x 

x 

x 

x 

x 

x 

x 

x 

x 

x 

x 

x 

x 

x 

x 

x 
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Chart 3: continued 

Extraordinary Shared 
Percent Medical Child-Care CoUege Parenting 

of Income Deduction Deduction Support Time Offset 
xd xm x 

x x x 

x x 

xd x 

x xm x 

x xm xd x 

xm xm 

x xm x 

x x x 

x. xm x 

xp xm x x 

x mid xm x 

xd xm 

xd xm x 

xd xd 

x xm xl x2 

x xm xd x 

xm xmlp x 

xm xm x 

x. x. x 

xm xm x 

xm xm x 

x xm xd 

xd xd x 

I. May be voluntarily agreed by the parties, in which case it is contractually enforceable thereafter, but otherwise may not 
be imposed by the court. However, an obligor parent may be required to contribute during a child's minority to an educa­
tional trust fund, which would be used for college costs postminority. 

2. Support may be increased or decreased it the obligor spends more or less than 80 days (the putative nonnal amount of 
time) with a child. 

3. Credit given for actual cost of health care insurance premium paid for children. 
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Chart 4: Grounds for Divorce and Residency Requirements * 

Incompatibility 
No Fault Irreconcllable Living Length of 

No Fault Added DitTerences, or Separate Judicial Residency 
STATE Sole Ground to Traditional Similar Ground and Apart Separation Requirements 

Alabama x x 2 years x 6 months 

Alaska x x x none 

Arizona x x2 x 90 days 

Arkansas x2 18 months x 60 days 

California x x x 6 months I 

Colorado x x x 90 dayS 

Connecticut x x 18 months x I year 

Delaware x x 6 months x 6 months 

District of Columbia x 6 months4. I year x 6 months 

Florida x x x 6 months 

Geonda x x 6 months 

Hawaii x x 2 years x 6 months 

Idaho x x 5 years 6 weeks 

Illinois x 2 years x 90 dayS 

Indiana x x x 6 months 

Iowa x x x I year 

Kansas x x x 60 dayS 

Kentucky x x 60 days x 180 days 

Louisiana x2 6 months3 x 6 months 

Maine x x x 6 months 

Maryland x 12 months x I year 

Massachusetts x x x none 

Michi2an x x x 180 days 

Minnesota x x x 180 dayS 

Mississiooi x x4 6 months 

Missouri x x x 90 dayS 

Montana x x 180 dayS x 90 dayS 

Nebraska x x x I year 

Nevada x x I year x 6 weeks 

New Hamoshire x x x I year 

New Jersev x x7 18 months x I year 

New Mexico x x 6monlhs 

New York x I ye.,5 x I year 

North Carolina x I year x 6 months 

North Dakota x x x 6monlhs 
Ohio x x I year 6 months 

Oklahoma x x x 6 months 

Ore2on x x x 6 months 

Pennsylvania x x4 2 years x 6 months 

Rhode Island x x 3 years x I year 

South Carolina x I year x I yea.-6 

South Dakota x x x none 

Tennessee x x 2 years x 6 months 

Texas x x 3 years 6 months 

Utah x x 3 years x 3 months 

VennoDt x 6 months 6 months 

Virginia x I yearS 6 months 

Washin2ton x x4 12 months none 

West Vinz:inia x x I year x I year 

Wisconsin x 12 months x 6 months 

Wyoming x x x 60 days 

• Chart updated by Family Law Quarterly staff. 
I. California requires domicile as distinguished from residency for jurisdictional purposes. 
2. Covenant marriage statutes establish specific grounds for divorce for covenant marriages. 
3. Two years for covenant marriages. 
4. Available in a jointly filed petition. 
5. New York requires that the parties live separate and apart after the execution of a written separation agreement. 
6. South Carolina's one-year residency requirement only applies where the plaintiff is a resident of the state but the defendant is 

not. If both parties are residents of South Carolina, the durational requirement is three months. 
7. New Jersey requires that irreconcilable differences cause the breakdown of the marriage for six months. 
8. Requirements extends to one year if there are minor children. 
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Chart 5: Property Division* 

Only MaritaV 
Community Statutory 

Community Property List Nonmonetary Economic Contribution 
STATE Property Divided of Factors Contributions Misconduct to Education 

Alabama x x x 

Alaska xl x x x 
Arizona x x x x x 

Arkansas x x x x 

California x x2 x x 

Colorado x x x x 

Connecticut x x x x 

Delaware x x x x x 

District of Columbia x x x x x 
Florida x x x x x 

Georgia x 
Hawaii x x x4 

Idaho x x x 
Illinois x x x x x 

Indiana x x x x 
Iowa x x x x 
Kansas x x 
Kentucky x x x x x 

Louisiana x x2 

Maine x x x x 
Maryland x x x x 

Massachusetts x x x x 
Michigan x x x x 

Minnesota x x x 

Mississippi x x 

Missouri x x x X x 

Montana , x x 

Nebraska x x 

Nevada , x x x , 
New Hampshire x x x , 
New Jersey , x x x 

New Mexico , ,6 

New York , x x x x 

North Carolina , x x x x 

North Dakota , , x 

Ohio , , , x x 

Oklahoma x x x 

Oregon x x x 

Pennsylvania x , , , x 

Rhode Island x x x x x 

South Carolina x , x x x 
South Dakota , , 
Tennessee x , x x x 

Texas x x x 
Utah x5 

Vermont x x x x 
Virginia x x x x x 

Washington x x 

West Virginia x x x x x 

Wisconsin x x , x x x 

Wyoming x x x x 

* Chart updated by Family Law Quarterly staff. 
I. The parties may contract to make some or all of their marital property community property. 
2. Community property must be divided equally. 
3. Nonmonetary contributions during marriage do not affect property division nor does the lack of them. 
4. No statutory provision~ case law is mixed. 
5. Property distribution limited to marital property by case law 
6. Community property must be divided equally, but debts incurred during marriage may be apportioned between the spouses. 
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Chart 6: Third-Party Visitation* 

STATE Stepparents Grandparents, Grandparen_ Grand~ Grand~ Any Aller 
Generally·· Death 0IiIcI Divon:e Parents Never Interested Tennination 

of Their ChDd Married Party ofParentaI 
Rigbtsor 
Adoption 

Alabama x x x x x 

Alaska x x 

Arizona x9 x9 x9 x2 

Arkansas x x x x X 2.4 

California xl xl xl x 2,4 

Colorado xl xl xl x2 

Connecticut xl. lO xl 

Delaware xl xi .1O Xl. 2.4 

District of Columbia 

Florida xl xl x 

Georgia x6 

Hawaii xl xl•2 

Idabo X'·4 x 
Illinois xl x x X x 

Indiana x x x 
Iowa x 
Kansas x xl•6 

Kentucky x x 
Louisiana x2.4 x x x x 
Maine x x x2,4 

Maryland x2,4 xl 

Massachusetts x x x x2,4 

Michigan x x x 
Minnesota x6 x6 XO xl.2 

Mississippi x2,9 x x x2,4 

Missouri x2.> x x 
Montana x2 

Nebraska x x x 
Nevada x x x x2 

New Hampshire x 
New Jersey xl x2,4,7 

New Mexico x2,6 x x 
New York x2 x2,4 x 
North Carolina x5 x 
North Dakota x x x x2,4 

Ohio xl.6 xl xl x 

Oklaboma x x x 
Oregon x6 x2 

Pennsylvania x2,4 x2•4.7 

Puerto Rico x x x x 
Rhode Island x9 x x x2,4 

South Carolina x x 
South Dakota x2.9 x2 

Tennessee x x9 x x x 
Texas x x x2,4 

Utab x6 x x 
Vennont XO x x2,4 

Virginia x 
Washington x8 

West Virginia x 
Wisconsin x3 x xlO x2,4 

Wyoming x 

• Chart updated by Family Law Quarterly staff. 
** Grandparents may obtain visitation when the parents are alive and regardless of their marital status. Many of these 

statutes contain requirements. such as the establishment of a substantial relationship. the best interests of the child. the exis­
tence of a residential relationship, the parent's unreasonable denial of visitation, or a combination of these. 
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I. A court of the state has declared the statute unconstitutional either on its face or as applied. 
2. A person who stands "in loco parentis," who is a "de facto," "equitable," or "psychological parent," or who has a sub­

stantial residential relationship with a child may seek visitation or custody without showing that a parent is unfit or other 
extraordinary circumstances. Some statues impose a time requirement for the duration of the relationship before visitation or 
custody may be sought. New York requires proof of "extraordinary circumstances" 

3. Stepparent may only seek visitation where slbe is the surviving spouse of a deceased parent. 
4. Case law permits stepparents to seek custody as de facto parents. 
5. An independent action for visitation may only be maintained where chUd has been adopted by a stepparent. 
6. Grandparent may petition for visitation in stepparent adoption situations. 
7. Case law is mixed. 
8. Washington's third-party visitation statute has been declared unconstitutional, but its supreme court has recognized that 

de facto parents have custody & visitation rights. 
9. Third party petitioning for visitation must show that visitation was denied, not merely limited. 

10. Visitation cannot be ordered over the objection of one of the natural parents if they are married. 
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Chart 7: Appointment Laws in Adoption, Guardianship, Unmarried Parent, and Divorce Cases* 

STATE Adoption Guardianship Unmarried Parent Divorce 
Alabama Req'd if contested Discretionary Required GAL - Discretionary - AU'y 
Alaska Discretionary Discretionary No statutory reference Att'y or GAL - Discretionary -

Att'y/Other Person/Gov't Alt'y 
Arizona Discretionary Req'd to revoke No statutory reference GALlAtt'y/Court Advisor - Discretionary-

guardianship (which Alt'y/Qualified Individual 
must be shown by 
clear and convincing 
evidence) 

Arkansas Discretionary Discretionary where No statutory reference Alt'y Ad Litem - Discretionary - Att'y 
custody is an issue 

California No statutory reference Discretionary Re 'd if minor is a~art H brid - Discretio~~ - Att'y/Gov't Alt'y 
Colorado Discretionary Discretionary Discretionary Att'y - Discretionary; Special Advocate-

Discretionary 
Connecticut Discretionary Discretionary; Req'd No statutory reference AU'y Of GAL - Discretionary -

if abuse or neglect GAL - Att'yfOther Prof. 
Delaware Required if Div. of Fam. Discretionary Req'd if minor is a party AU'y or GAL - Discretionary 

Services is involved GAL - AU'y/Other Prof. 
District of Columbia Discretionary Discretionary No statutory reference GAL - Discretionary - AU'y 
Florida Req'd if abandoned infant Discretionary No statutory reference Att'y or GAL - Discretionary (GAL req'd if 

abuse) - AU'y/Certified Citizen 
Georgia Discretionary Required Discretionary GAL - Required - Any Trained Person 
Hawaii Discretionary Discretionary Discretionary GAL - Discretionary - Att'y/Other Prof. 
Idaho Discretionary Required No statutory reference GAL - Discretionary - Att'y 
Illinois Required Discretionary, Req'd Discretionary AtI'ylHybrid/or GAL-

if abuse or neglect Discretionary - Att'y/GoV'l Att'y 
Indiana No statutory reference Req'd unless waived No statutory reference GAL - Discretionary - Au' y/CASA trained 
Iowa Discretionary Discretionary Discretionary Att'y/orGAL - Discretionary Att'y 
Kansas No statutory reference Discretionary Req'd if interests of child GAL - Discretionary - AU'y 

and petitioner differ 
Kentucky Req'd if adoption follows Discretionary No statutory reference GAL - Discretionary - AII'y 

tennination or if both 
parents are deceased 

Louisiana Req'd if father contests or Discretionary No statutory reference AU'y - Req'd if abuse - Au'y 
in tenninalions 

Maine Discretionary Discretionary No statutory reference GAL - Discretionary - Att'y/Other Prof. 
Maryland Req'd if minor over 10 Discretionary No statutory reference Att'y/or GAL - Discretionary Att'y 
Ma<;sachuselts Required if contested Discretionary Discretionary GAL - Discretionary - Atl'y/ 

Disinterested Person 
Michigan No statutory reference Discretionary Discretionary H brid - Discretionary - Att'y 
Minnesota Discretionary Discretionary Discretionary GAL - Req'd if abuse - AtI'ylProfessional 
Mississippi Req'd if contested No statutory reference No statutory reference GAL - Req'd if abuse - Att'ylProfessional 
Missouri Required Discretionary Req'd if abuse/neglect, minor GAL - Req' d if abuse AU'ylor CASA 

is defendant, or interests of 
child and next friend differ 

Montana Discretionary Discretionary Required GAL - Discretionary - Att'y/Other Prof. 
Nebmska Discretionary Discretionary No statutory reference Att'y or GAL - Discretionary - AU'y 
Nevada No statute Discretio.!!ar: Required GAL - Discretionary Att"y/Other Prof. 
New Hampshire Discretionary Discretionary Discretionary GAL - Discretionary - Arry/Other Prof. 
New Jersey Req'd if approved agency Discretionary Discretionary Att'y or GAL - Discretionary -

recommends against Att'y/Other Prof. 
New Mexico Req'd if contested Req'd if contested by Req'd if minor is a party GAL - Discretionary AII'y 

parent or revocation 
New York Required in revocation of Req'd for destitute No statutory reference Att'y or GAL - Discretionary - Att'yfGov't Att' 

adoption consent or dependent minors 
North Carolina Discretionary if contested Discretionary R uired if father files GAL - Discretionary - Does not specif 
North Dakota Required in relinquishment Discretionary Req'd if child's interests are GAL - Discretionary - Att'y 

not adequately represented 
Ohio Discretionary Req'd if guardian Req'd if interests of GAL - Discretionary - Att'y/Other Prof. 

has adverse interest mother and child's differ 
Oklahoma Req'd if contested Discretionary Req'd if child's interests GAL - Discretionary AII'y 

are not adequately represented 
Oregon No statute No statutory reference No statute Att'y - Req'd if a minor ' uests - Att'y 
Pennsylvania Req'd for involuntary No statutory reference No statute Att'y or Hybrid - Discretionary - Att'y 

tennination requested by 
either parent 

Rhode Island Discretionary No statutory reference No reference in statute GAL - Discretionary - Does not specify 
South Carolina Required Discretionary Req'd if action may make GAL - Discretionary - AtI'ylLayperson 

minor illegitimate 
South Dakota No statute Discretionary No statute Att'y (Bl) - Discretionary - AlI'y 
Tennessee Req'd if mentally disabled Req'd unless waived No reference in statute GAL - Discretionary - Does nOl specify 
Texas Discretionary Any req'd, GAL Req'd if minor is a party Att'y ad litem/GAUor Amicus AU'y 

discretionary or interests are not Req'd if in best interest - Atry/Adult 
adequately represented 

Utah Discretionary Discretionary Req'd if minor is a part Att'y (BI) - Discretionary - AU'y/Gov't Att'y 
Vennont Req'd if contested Discretionary Discretionary Att'y - Req'd if a minor is witness 

AU'y, GAL - Discretiona~)' - Atry 
Virginia No ~tatutory reference No statutory reference Req'd if minor is a party Att'y or GAL - Req'd if abuse Att'y 
Washington Discretionary Discretionary Req'd if the minor is a GAL - Discretionary - AIt'y/Other 

party or interests are not 
adequately represented 

West Virginia No statutory reference Discretionary Discretionary Att'y or GAL - Discretionary Att'yl 
Does noc specify 

Wisconsin R 'd if contested Req'd if contested R.~' d if contested GAL - Req'd if contested - Att'y 
Wyoming Discretionary Discretionary Req'd if the minor is a Hybrid - Req'd if abuse involved - Atry 

party or interests are not 
adequately represented 

* This chart indicates where there are specific statutory sections that provide for the appointment of an attorney or 
guardian ad litem for a child. The chart was prepared by the ABA Child Custody and Adoption Pro Bono Project. 


