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unambiguous.352 The majority reasoned that EEOC’s admittedly long-standing
regulation3 expressing a contrary interpretation was “clearly wrong.”3%
Having reached that conclusion as a matter of judicial interpretation, the
majority correctly declined to address the degree of deference the regulation
otherwise might have been due.3%

Echoing Chevron,3%¢ the Court held that an agency’s interpretation of a
statute is entitled to deference only if “the devices of judicial construction have
been tried and found to yield no clear sense of congressional intent.”3%7
Regardless of the ADEA’s plain language favoring the plaintiffs’ position, the
statute as judicially construed did not prohibit employer favoritism of older
workers at the expense of younger ones.3%8 General Dynamics is a classic example
of traditional de novo review, which resolved the interpretive issue as a matter
of law based upon judicial precedent, without deference to the agency’s
regulation.3%

2. If the agency’s interpretation warrants deference, which framework
applies?

If the reviewing court applies traditional tools of statutory interpretation
and concludes that the meaning of the statute remains in doubt, only then must
it decide which deference framework applies. In Mead, the majority carefully
distinguished Chevron from Skidmore deference, holding that Chevron applies
only when the authorizing statutes suggest that Congress would have expected
the agency to “speak with the force of law” when resolving statutory
ambiguities.30  An express delegation of authority to engage in formal

352. The Court relied on its own “consistent understanding that the text, structure, and history
point to the ADEA as a remedy for unfair preference based on relative youth, leaving complaints of
the relatively young outside the statutory concern.” Id. at 593. Noting that the lower federal courts
had similarly interpreted the ADEA, the Court held that the strength of the judicial consensus, i.e.,
the settled judicial meaning, was “enough to rule out any serious claim of ambiguity, and
congressional silence after years of judicial interpretation supports adherence to the traditional
[judicial] view.” Id. (footnote omitted).

353. 29 C.F.R. § 1625.2(a) (2003). First adopted in 1981, the regulation had been carried forward
from a predecessor regulation adopted in 1968, the year after the ADEA was enacted. Gen.
Dynamics Land Sys., Inc. v. Cline, 540 U.S. 581, 599 (2004) (citing 33 Fed. Reg. 9172 (1968)
(reprinting 29 C.F.R. § 860.91, rescinded by 46 Fed. Reg. 47,724 (1981)).

354. General Dynamics, 540 U S. at 600.

355. Id.

356. See Chevron, U.S.A,, Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 843 n.9 (1984).

357. General Dynamics, 540 U.S. at 600 (citing INS v. Cardoza-Fonseca, 480 U.S. 421, 446-48
(1987)).

358. Id. Justice Scalia disagreed that the agency’s interpretation was “clearly wrong.” Id. at 601
(Scalia, J., dissenting). He noted that the statute did not unambiguously dictate an interpretation
other than EEOC’s “authoritative conclusion,” so it was entitled to deference. Id. at 602. In a
separate dissent, Justices Thomas and Kennedy accused the majority of “interpretive sleight of hand
to avoid addressing the plain language of the ADEA.” Id. at 613 (Thomas, J., joined by Kennedy, J.,
dissenting).

359. In Chevron terms, EEOC'’s interpretation was foreclosed at Step One because the statute was
rendered unambiguous by applying traditional tools of statutory interpretation.

360. United States v. Mead Corp., 533 U.S. 218, 229 (2001) (quoting Chevron, 467 U.S. at 845).
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rulemaking or adjudication, while not a necessary prerequisite,3¢1 is “a very
good indicator of delegation meriting Chevron treatment.”362 But the agency’s
interpretation may nevertheless warrant “some deference” under Skidmore,
even if the delegated authority is merely implicit, if the procedure used was
relatively informal or the interpretation is otherwise “beyond the Chevron
pale.”363 The difficulty, of course, is figuring out the dividing lines between the
two deference frameworks and how each applies in a particular case.

E. Shrinking Chevron’s Cabin

Of the two alternative deference frameworks, Chevron is unquestionably the
most deferential. If the reviewing court deems it applicable, Chevron deference
gives presumptive validity to the agency’s view as long as it adopts a
“reasonable” or “permissible” interpretation3¢* of the ambiguous statute or
legislative rule.

A year after deciding Mead, the Rehnquist Court applied its post-Mead
reformulation of Chevron deference in Barnhart v. Walton.%® The case involved
an application for disability benefits under the Social Security Act. The relevant
statute was ambiguous regarding whether a twelve-month duration
requirement for a work disability applied to the applicant’s “inability to engage
in any substantial gainful activity” or only to his “impairment.”3% The agency
denied the application because the applicant had taken another job eleven
months after losing his teaching position due to a psychiatric disorder.3¢” On
judicial review, he argued that his impairment exceeded the duration
requirement, even though he had returned to work within twelve months.368
But the regulation interpreted the statute to require the inability to work to last
twelve months, not just the impairment.36?

The Court first applied Auer3”? to the agency’s interpretation of its own
regulation.3”1  Next, the Court applied Chevron, presumably because the
regulation had been issued in notice-and-comment proceedings. Writing for
the majority, Justice Breyer rearticulated Chevron’s two-step analysis but in a
negative image of the original: “Hence we must decide (1) whether the statute
unambiguously forbids the Agency’s interpretation, and, if not, (2) whether the

361. Id.; see Barnhart v. Walton, 535 U.S. 212, 221-22 (2002).

362. Mead, 533 U.S. at 229.

363. Id. at 234.

364. Id. at 229.

365. 535 U.S. 212 (2002) (8-1 opinion). Justice Scalia’s concurring opinion also applied Chevron.
Id. at 226-27 (Scalia, J., concurring).

366. Seeid. at 214~15 (citing 42 U.S.C. § 423(d)(1)(A) (1994)).

367. Id. at 215.

368. Id. at 222-23.

369. Id. at 214-15; see 20 C.F.R. § 404.1520(b) (2001), quoted in Barnhart, 533 U.S. at 217.

370. Barnhart, 535 U.S. at 217 (“Courts grant an agency’s interpretation of its own regulations
considerable legal leeway.”) (citing Auer v. Robbins, 519 U.S. 452, 461 (1997); Udall v. Tallman, 380
U.S. 1,16-17 (1965)).

371. Barnhart, 535 U.S at 217.
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interpretation, for other reasons, exceeds the bounds of the permissible.”372 As
reformulated, the Court’s two-step analysis suggests that the burden of
persuasion is on the party seeking judicial review of the agency’s interpretation,
which enjoys presumptive validity if Chevron applies.

Applying the framework, the majority first concluded that the Act did not
“unambiguously forbid the regulation.”373 While the statute itself did not
explicitly impose a duration requirement on the “inability to engage in any
substantial gainful activity,” other parts of the Act’* suggested that a
“disability” required an impairment severe enough to preclude any work for at
least twelve months.37% The majority concluded that the agency’s interpretation
was a “fair inference” from the ambiguous statutory language3’¢ and hence
permissible.377

Finally, in a concise concluding paragraph, Justice Breyer enumerated
several factors summarizing the majority’s reasons for applying Chevron:

In this case, the interstitial nature of the legal question, the related expertise
of the Agency, the importance of the question to administration of the statute,
the complexity of that administration, and the careful consideration the
Agency has given the question over a long period of time all indicate that
Chevron provides the appropriate legal lens through which to view the
legality of the Agency interpretation here at issue.378

As the reader will note, all of these are similar to the persuasive factors
enumerated in Skidmore.37° Yet Justice Breyer invoked them to argue in favor of
applying the more deferential Chevron framework, suggesting that both
deference regimes are cut from the same cloth.

F. Reviving Skidmore

In contrast to Chevron deference, Mead / Skidmore is generally less likely to
result in judicial endorsement of the agency’s interpretation.380 Unlike Chevron,

372. Id. at 218 (citing Chevron, 467 U.S. at 843) (emphasis added). But cf. Chevron, 467 U.S. at 842~
43 (suggesting the agency has the burden of demonstrating that the statute is silent or ambiguous
and that its interpretation is permissible).

373. Barnhart, 535 U.S. at 218.

374. 42 U.S.C. §§ 423(d)(2)(A), 1382c(a)(3)(B) (1994).

375. Barnhart, 535 U.S. at 218.

376. Id. at 219.

377. Id.

378. Id. at 222 (citing Mead, 533 U.S. at 218).

379. See Skidmore, 323 U.S. at 140; supra note 100 and accompanying text (quoting Skidmore’s
enumerated factors). Although Justice Scalia concurred with the majority in nearly all respects, he
disagreed with its reliance on the longstanding nature of the Social Security Administration’s
interpretation. Barnhart, 535 U.S. at 226 (Scalia, J., concurring). Justice Scalia would have held that
the agency’s interpretation warranted Chevron deference simply because it had “emerged from
notice-and-comment rulemaking.” Id. at 227.

380. But see SEC v. Zandford, 535 U.S. 813, 819-20 (2002) (Stevens, ].) (unanimous decision)
(relying on Mead in upholding a formal SEC adjudication of civil fraud based on SEC’s consistently
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all that Skidmore and Mead guarantee is that the court will give the agency’s
interpretation some consideration.3! Just how much depends upon a host of
factors, some of which appear to overlap with the very factors that trigger
Chevron deference.382 As Mead noted, the Skidmore “approach has produced a
spectrum of judicial responses,” 38 depending upon the agency’s thoroughness,
reasoning, consistency, and other persuasive factors.38*

The Rehnquist Court applied the Mead / Skidmore sliding-scale standard in
Clackamas Gastroenterology Associates, P.C. v. Wells.3> A bookkeeper claimed
that a professional corporation had discharged her on the basis of disability.386
Plaintiff’s claim turned on whether four physicians who were shareholder-
directors could be considered “employees”38” under the Americans with
Disabilities Act (ADA),388 which defines “employee” as “an individual
employed by an employer.”3 Finding the ADA definition unhelpful,3® the
Court turned to its own precedents construing similar language in other
statutes, which had generally relied on the common law meaning.3°! Indeed,
the Court reasoned, “[CJongressional silence often reflects an expectation that
courts will look to the common law to fill gaps in statutory text, particularly
when an undefined term has a settled meaning at common law.”392

broad reading, which was entitled to deference if reasonable).

381. See, e.g., Raymond B. Yates, M.D., P.C,, v. Hendon, 541 U.S. 1, 18, 20-21 (2004) (advisory
opinion entitled to “respectful consideration” under Skidmore); Wis. Dep’t of Health & Family Servs.
v. Blumer, 534 U.S. 473, 496-97 (2002) (opinion letter, policy statement, and proposed regulation
“warrant{] respectful consideration”).

382, See Mead, 533 U.S. at 228.

383. Id.

384. Id. (quoting Skidmore, 323 U.S. at 140). Justice Scalia continues to colorfully express his
disdain for Skidmore. At a recent symposium commemorating the 25th Anniversary of Chevron, he
responded to a student whose question suggested the continuing need for Skidmore deference:

I would eliminate Skidmore deference. Skidmore deference is a farce! Skidmore deference
is—you give it as much value as you think it's worth. Give it as much value as you
would give a law review article. I mean, you know, of course you take into account
who it was that’s the author of that article, but still in all, it'’s moosh! And, you know
what’s good about it? What's good about Skidmore deference and what’s good about
the new rule is precisely that it's a good ‘ol totality of the circumstances rule, which
means basically the court can do whatever it wants! Case by case—there are no rules.
Whatever seems like a good result here. It is empowering—it is empowering of the
courts. So, far from thinking that this is something that is going to enable you to lessen
the impact of the agencies, I think it’s just the opposite. I don’t believe in Skidmore
deference. It's either Chevron or—you know, Chevron or the road!

Chevron Symposium, supra note 281.

385. 538 U.S. 440 (2003).

386. Id. at 442.

387. Id.

388. 42 U.S.C. §§ 12101-12213 (2006).

389. Wells, 538 U.S. at 444 (quoting 42 U.S.C. § 12111(4) (2000)).

390. “A definition must not contain, directly or indirectly, the term being defined.” REED
DICKERSON, LEGISLATIVE DRAFTING § 8.1, at 93 (1954).

391. Wells, 538 U.S. at 445 (relying upon, inter alia, Nationwide Mut. Ins. Co. v. Darden, 503 U.S.
318, 322-23 (1992)).

392. Id. at 447 (citing Darden, 503 U.S. at 324-25).
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The Court next considered the interpretive guidelines in EEOC's
Compliance Manual, conceding they were not “controlling” under Chevron.3%3
The Court expressly invoked Skidmore, observing that EEOC had been granted
“special enforcement responsibilities under the ADA” and other statutes with
similar employment thresholds.3®* The Court was persuaded by the EEOC
guidelines’ reliance on six factors grounded in “the common law touchstone of
control.”3% Ultimately, the Court endorsed EEOC’s guidelines for defining an
“employee” as persuasive, while not binding.3%

The Rehnquist Court’s application of the reinvigorated Skidmore doctrine
reflects the strong influence common law meanings continue to play in
administrative law. Wells also illustrates the Court’s ongoing struggle to strike
the appropriate balance as it sorts out the relative influence of Congress, the
executive branch, and the courts in determining the proper scope of judicial
review.

G. Unravelling Stare Decisis:
Do Agency Interpretations Trump Statutory Precedent?

One of the last cases decided by the Rehnquist Court, National Cable &
Telecommunications Ass'n v. Brand X Internet Services,”’ addressed whether a
prior judicial interpretation of an ambiguous statutory term controls over a
subsequent contrary interpretation by the agency charged with enforcing the
statute.3%® Authored by Justice Thomas, the 6-3 decision clarified the Rehnquist
Court’s deference doctrine in several respects. In particular, the Court applied
Chevron as a basis for yielding to an agency’s interpretation of an ambiguous
statutory term, even in light of a prior circuit court opinion reaching a contrary
interpretation.3%

Brand X was an appeal from a Federal Communications Commission (FCC)
formal rulemaking proceeding.4%0 The FCC had ruled that broadband internet
service did not qualify as “telecommunications service” if provided by cable
companies, which therefore were not subject to FCC regulation.4?! On appeal,
the Ninth Circuit, relying on its own precedent to the contrary,402 vacated the

393. Id. at 449 & n.9.

394. Id. at 448.

395. Id. at 449-50.

396. Id. at 449 & n.9, 451.

397. 545 U.S. 967 (2005).

398. Seeid. at 982.

399. Id. at 982-83.

400. Id. at 977, 979.

401. Id. at 977-78 (citing In re Inquiry Concerning High-Speed Access to the Internet over Cable
and Other Facilities, 17 F.C.C.R. 4798, 4821-22 (2002)). A Ninth Circuit panel had previously held in
an unrelated Oregon case that cable modem service qualified as a “telecommunications service.”
See AT&T Corp. v. Portland, 216 F.3d 871, 880 (9th Cir. 2000). The question in Brand X was whether
the decision had binding precedential effect on the FCC’s subsequent rulemaking process.

402. See AT&T Corp., 216 F.3d at 880.



2010] Tailoring Deference to Variety with a Wink and a Nod to Chevron 63

FCC’s decision.403

The Supreme Court reversed.2®* In a carefully reasoned decision, Justice
Thomas, writing for the majority, reviewed the legislative history of the
Telecommunications Act of 1996 and the history of the FCC’s proceeding.4%5
Without doubt, the FCC had been delegated authority to enforce the Act and to
issue binding implementing rules.4%® Further, the FCC’s interpretation carried
out its statutory authority4?”” and was the product of formal rulemaking.4%8 The
FCC ruling thus met all prerequisites for Chevron deference.40?

The Court next addressed whether the Ninth Circuit precedent trumped the
FCC’s subsequent interpretation favoring the cable companies.4l0 Justice
Thomas openly acknowledged the “genuine confusion in the lower courts over
the interaction between the Chevron doctrine and stare decisis principles.”411 He
noted that the Ninth Circuit’s precedent had not concluded that the key
statutory language was unambiguous,*1? nor that its interpretation was the
only permissible reading.41® Rather, the opinion had concluded only that the
best interpretation of the Act suggested that cable broadband providers did not
provide “telecommunications service.” 414

The majority underscored Chevron’s presumptive deference to the agency’s
resolution of a statutory ambiguity.4!> Justice Thomas concluded,

The better rule is to hold judicial interpretations contained in precedents to
the same demanding Chevron step one standard that applies if the court is
reviewing the agency’s construction on a blank slate: Only a judicial
precedent holding that the statute unambiguously forecloses the agency’s
interpretation, and therefore contains no gap for the agency to fill, displaces a

conflicting agency construction.416

In other words, unless a court concludes that Congress has spoken

403. Brand X Internet Servs. v. FCC, 345 F.3d, 1120, 1132 (9th Cir. 2003), rev’d sub nom., 545 U.S.
967 (2005).

404. Brand X, 545 U.S. at 1003.

405. Id. at 975-79.

406. See id. at 980-81; see also 47 U.S.C. § 151 (2006) (creating the FCC).

407. Brand X,545U.S. at 981.

408. Id. at 977-78.

409. See id. at 982. The Court disregarded the argument that the FCC’s interpretation was
“inconsistent with its past practice,” reasoning that agency inconsistency does not defeat Chevron
deference as long as (1) the statute is ambiguous and (2) the agency “adequately explains the
reasons” for reversing course. Id. at 981; see id. at 1001 & n.4. In this case, the FCC adequately
defended its decision based on changing market conditions, including rapidly expanding access to
internet service that justified minimal regulation of broadband. Id. at 1001.

410. Brand X, 545 U.S. at 982-86.

411. Id. at 985.

412. Id. at 982 (citing 345 F.2d at 1131).

413. Id. at 984.

414. Id.

415. Id. at 982.

416, Id. at 982-83.
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unambiguously on the issue, even a judicial interpretation must yield to the
agency’s later interpretation if (1) entitled to Chevron deference, and (2) within
the range of permissible interpretations from which the agency has authority to
select.417

In light of Mead and Christensen, Brand X left open how the Court would
have resolved the matter had the FCC interpretation not warranted Chevron
deference. For example, in the absence of notice-and-comment rulemaking, is
an agency bound by a prior judicial interpretation of an ambiguous statute? If a
federal district court or a state court holds that a statute is unambiguous, must
an agency treat that judicial interpretation as binding, even in a notice-and-
comment rulemaking? Moreover, how should a federal district court or state
court choose between (1) a federal circuit’s otherwise binding interpretation of
an ambiguous federal statute, and (2) an inconsistent regulation later adopted
by the agency charged with enforcing it?

Perhaps not surprisingly, Brand X, the Rehnquist Court’s last word on
judicial deference, raised more questions than it answered. However, Brand X
underscored the critical nature of the threshold question in deference
jurisprudence: whether the statutory language is ambiguous.

IV. THE ROBERTS COURT’'S AMORPHOUS JUDICIAL REVIEW FRAMEWORK

As we have seen, by the end of the October 2004 Term, the Rehnquist Court
had firmly reestablished Skidmore alongside Chevron as the two primary
doctrines of judicial deference.#1® At the end of the term, Justice O’Connor
unexpectedly resigned.41 Less than two months later, cancer claimed the life
of Chief Justice Rehnquist.#2 President George W. Bush initially appointed
John Roberts, Jr. to replace Justice O’Connor,#?! but later designated him Chief
Justice to replace the late Rehnquist.4?2 Roberts was confirmed just in time to
open the Court’s October 2005 Term.423

417. Justice Stevens concurred, hinting that the majority’s reasoning might not apply if the
Supreme Court had issued the statutory precedent, which “would presumably remove any pre-
existing ambiguity.” Id. at 1003 (Stevens, J., concurring). But see Hernandez-Carrera v. Carlson, 547
F.3d 1237, 1251 (10th Cir. 2008) (holding that an agency may interpret a statute differently than even
the Supreme Court has previously construed it to avoid constitutional doubts, as long as the
agency’s later interpretation is “reasonable and avoids serious constitutional questions”), cert.
denied, 130 S. Ct. 1011 (2009).

418. See Mead, 533 U.S. at 238; see also Clackamas Gastroenterology Assocs., P.C. v. Wells, 538
US. 440, 449 & n.9 (2003) (declining Chevron deference but applying Skidmore factors to EEOC
Compliance Manual).

419. William Branigin, Fred Barbash & Daniela Deane, Supreme Court Justice O’Connor Resigns,
WaSH. POsT, July 1, 2005, http:/ / www.washingtonpost.com/wp-yn/ content/ article/2005/07/01/
AR2005070100653.html.

420. Charles Lane, Chief Justice Dies at Age 80, WASH. POST, Sept. 4, 2005, at A1.

421. Bush  Nominates  Roberts to  Supreme  Court, CNN.coM, July 20, 2005,
http:/ /www.cnn.com/2005/POLITICS/07/19/ scotus.main/index.html.

422. Roberts Sworn in as Chief Justice, CNN.coM, Sept. 29, 2005,
http:/ /www.cnn.com/2005/POLITICS/09/29/ roberts. nomination/index.html.

423. See Charles Babington & Peter Baker, Roberts Confirmed as 17th Chief Justice, WASH. POST,
Sept. 30, 2005, at Al.
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In the meantime, Justice O’Connor had agreed to remain on the Court until
her successor was nominated and confirmed.#?* During the transition, Justice
O’Connor participated in Gonzales v. Oregon,*® voting with the majority.426
Just two weeks later, Justice Samuel Alito, Jr. was confirmed and took Justice
O’Connor’s seat.4?”

A. Gonzales v. Oregon

On the morning of his third day on the Supreme Court,4?® Chief Justice
Roberts opened oral arguments in the case of Gonzales v. Oregon.*?® The
decision in that case would set the course for a divided Roberts Court on issues
involving judicial deference to administrative interpretations of law.

The dispute arose after Attorney General John Ashcroft issued an
interpretive ruling® concluding that physician-assisted suicide was not a
“legitimate medical purpose” as defined by the Controlled Substances Act.431
Its purpose and effect was to preempt the State of Oregon’s Death with Dignity
Act,*32 which authorizes registered physicians to lawfully prescribe lethal doses
of controlled substances at the request of terminally ill patients under strictly
limited circumstances.433 Moreover, the ruling put Oregon physicians at risk of
federal criminal prosecution for actions otherwise consistent with state law.434

The State of Oregon, joined by several terminally ill patients and others,
secured an injunction blocking enforcement, and the Ninth Circuit affirmed.435
The Supreme Court granted certiorari to decide whether the Attorney General

424. O’Connor Resignation Letter, CNN.coM, July 1, 2005,
http:/ /www.cnn.com/2005/LAW/07/01/ oconnor letter.nobanner/ .

425. 546 U.S. 243 (2006).

426. Id. at 247 (6-3 opinion).

427. David Welna, All Things Considered: Alito Confirmed as Newest Supreme Court Justice, NAT'L
PUB. RADIO, Jan. 31, 2006, http://www.npr.org/templates/story/story.php?storyld=5181091;
Charles Babington, Alito Is Sworn In On High Court, WASH. PoST, Feb. 1, 2006, at Al.

428. See Transcript of Oral Argument at 1, 3, Gonzales v. Oregon, 546 U.S. 243 (No. 04-623).

429. 546 U.S. 243 (2006).

430. Dispensing of Controlled Substances to Assist Suicide, 66 Fed. Reg. 56,607, 56,608 (Nov. 9,
2001).

431. 21 U.S.C. §§ 801-971 (2006). Ashcroft’s ruling expressly reversed an earlier one issued by
then-Attorney General Janet Reno. See Letter from Janet Reno, Attorney General, to Sen. Orrin
Hatch, on Oregon’s Death with Dignity Act (June 5, 1998), reprinted in S. REP. No. 105-372, at 9-10
n.10 (1999).

432. OR. REV. STAT. §§ 127.800-127.995 (2007). Oregon voters had twice approved the Death
with Dignity Act. The citizens’ initiative was first approved by a slim margin in the 1994 general
election. An injunction delayed its implementation until late 1997. In the meantime, Oregon voters
defeated a second ballot measure that would have repealed the Act. See OFFICE OF DISEASE
PREVENTION & EPIDEMIOLOGY, OR. DEP'T OF HUMAN SERVS., EIGHTH ANNUAL REPORT ON OREGON’S
DEATH WITH DIGNITY Act 6 (2006), available at
http:/ / egov.oregon.gov/DHS/ph/ pas/docs/ year8.pdf (last visited Jan. 24, 2010).

433. OR. REV. STAT. §§ 127.800-127.995.

434. See 21 US.C. § 841(a)(1) (2006) (imposing criminal penalties for knowingly or intentionally
dispensing controlled substances without a valid prescription).

435. Oregon v. Ashcroft, 192 F. Supp. 2d 1077 (D. Or. 2002), aff'd, 368 F.3d 1118 (9th Cir. 2004),
aff d sub nom. Gonzales v. Oregon, 546 U.S. 243 (2006).
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had permissibly interpreted the Controlled Substances Act and the
implementing regulations of the Department of Justice.436

A solid majority of the Court affirmed, barring enforcement of the
interpretive ruling.#3” The opinion, authored by Justice Kennedy, rejected the
Attorney General’s argument that the ruling was entitled to Auer deference,
reasoning that the regulation merely “parroted” the relevant statutory terms and
therefore did not interpret ambiguous regulations.#3® Nor did Chevron
deference apply because the ruling exceeded the Attorney General’s limited
rulemaking authority under the Controlled Substances Act.239 1In short, the
ruling failed to pass muster under Chevron Step 1.5.440

Having concluded that both Auer and Chevron were inapplicable, the Court
held that the ruling was entitled to “deference only in accordance with
Skidmore.”*41  Applying the Skidmore factors,*4? the Court concluded that the
interpretive ruling was unpersuasive.#¥3 In particular, the majority expressed
concern about the ruling’s preemptive effect.444

Justice Scalia dissented, joined by Justice Thomas*® and Chief Justice
Roberts.#4¢ They rejected the majority’s reasoning that Auer did not apply,
arguing that no authority existed for the “parroting” exception.#4’” The
dissenters also reasoned that the Attorney General’s interpretation was correct,
even applying de novo review.*48 Finally, they took issue with the majority’s
conclusion that Chevron did not apply on the ground that the interpretive ruling
exceeded the Attorney General’s authority.44?

Gonzales v. Oregon is notable for curtailing the reach of Auer and its
predecessor, Seminole Rock. The Government argued that the interpretive ruling
was entitled to substantial deference under Auer because it was simply an
administrative interpretation of the agency’s own ambiguous regulation,4>0 and

436. Gonzales v. Oregon, 543 U.S. 1145 (2005).

437. Gonzales, 546 U.S. at 275 (6-3 decision).

438, Id. at 257.

439. See id. at 258-68.

440. See supra notes 232-41 and accompanying text.

441, Gonzales, 546 U.S. at 268.

442, Id. at 268-69.

443, Id. at 269.

444. Id. at 274. Justice Kennedy disclaimed reliance on “clear statement requirements . . . or
presumptions against pre-emption . . . to reach this commonsense conclusion.” Id. Otherwise, the
dispositive portion of the majority’s holding suggests traditional de novo review consistent with 5
U.S.C. § 706. Ironically, however, the Court never once cited § 706 in its opinion.

445. Justice Thomas also filed his own dissent. Id. at 299 (Thomas, J., dissenting).

446. Id. at 275 (Scalia, J., dissenting). The fact that the opinion drew the Chief Justice’s first
dissenting vote is particularly significant because the Roberts Court was noted for unanimity
during its initial term. See Bill Mears, Consensus is Roberts” Rule of Order, CNN.COM, June 2, 2006,
http:/ /www.cnn.com/2006/LAW/06/02/ roberts.rules/index.html.

447, Gonzales, 546 U.S. at 275, 277~85.

448. Id. at 276, 285-92.

449. Id. at 276, 292-97.

450. See 21 C.ER. § 1306.04 (2009) (requiring all prescriptions to be issued “for a legitimate
medical purpose by an individual practitioner acting in the usual course of his professional
practice”).
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the dissenters agreed.®>! The majority rejected that argument, refusing to
extend Auer super-deference to a regulation that merely restated or “parroted”
the disputed statutory terms.*>2 The majority’s reasoning signaled its
awareness that the lenient deference standard announced in Auer for informal
interpretations of an agency’s own ambiguous regulations may be readily
exploited and is difficult to reconcile with Mead’s more constrained deference
doctrine.

B. Rapanos v. United States

Shortly after Justice Alito was confirmed, the Court again addressed an
issue of administrative interpretation in Rapanos v. United States.*>® A four-
justice plurality rejected the agency’s regulation as inconsistent with the
statute’s plain language.#>* Justice Kennedy concurred based on entirely
different reasoning.45® Justice Stevens authored a dissent, joined by three other
justices, that would have deferred to the agency’s longstanding regulation.456

The dispute involved dredging permits issued by the U.S. Army Corps of
Engineers (Corps). The question was whether the Corps had jurisdiction to
require permits for wetlands adjacent to navigable waters.4” The Clean Water
Act#58 defines “navigable waters” to mean “waters of the United States.”4% A
longstanding Corps regulation had defined the term to include not only
navigable waters in the traditional sense, but also tributaries and adjacent
wetlands.#0  The Supreme Court granted certiorari to decide whether the
petitioners” wetlands qualified as “waters of the United States” under the Clean
Water Act.46! If so, the Corps had jurisdiction to regulate dredging on the
petitioners’ property.

Justice Scalia, writing for the plurality, concluded that the Corps’ regulation

451. Gonzales, 546 U S. at 277.

452. Id. at 257 (citing 21 U.S.C. § 830(b)(3)(A)(ii) (2006) (“issued for a legitimate medical
purpose”); 21 U.S.C. § 802(21) (2006) (“in the course of professional practice”)). Note the anomaly
that otherwise would have resulted had the majority not recognized the “parroting” exception.
Auer declined to require an agency to apply canons of statutory construction to resolve regulatory
ambiguities. See supra notes 279-81 and accompanying text. Had the Gonzales Court granted Auer
deference, it would have simply deferred to the agency’s interpretation of ambiguous statutory
terms, thus insulating the Court from its own interpretive responsibility under Chevron Step One.
See Chevron, U.S.A,, Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 843 n.9 (1984).

453. 547 U.S. 715 (2006). The case was argued on February 21, 2006, just three weeks after Justice
Alito was confirmed.

454. See id. at 739 (Scalia, J., plurality opinion).

455. Id. at 759 (Kennedy, ]., concurring).

456. Id. at 796-99 (Stevens, ], dissenting). Chief Justice Roberts added a separate concurring
opinion, id. at 757 (Roberts, C.J., concurring), and Justice Breyer added a separate dissent, id. at 811
(Breyer, J., dissenting).

457. Id. at 764 (Kennedy, J., concurring).

458. 33 U.S.C. §§ 1251-1387 (2006).

459. Id. § 1362(7) (defining “navigable waters”).

460. 33 C.F.R. §§ 328.3(a)(1), (5), (7) (2008); see also Rapanos, 547 U.S. at 724.

461. Rapanos, 547 U.S. at 730.
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was impermissibly broad.462 In reaching that conclusion, he focused on the
isolated term “waters.”4%3 While not ambiguous standing alone, the Court’s
precedents had acknowledged the “inherent ambiguity in drawing the
boundaries of any ‘waters’”4%4 because the Corps must decide at what point
“water ends and land begins.” 465

After consulting a dictionary, Justice Scalia concluded that the only
“plausible” interpretation limited the term to “relatively permanent, standing
or continuously flowing bodies of water... that are described in ordinary
parlance as ‘streams[]... oceans, rivers, [and] lakes[]”4%¢ not including
“channels through which water flows intermittently or ephemerally, or
channels that periodically provide drainage for rainfall.”467 Although Justice
Scalia expressly concluded that the Corps’ interpretation was impermissible
(Chevron Step Two), the plurality’s reasoning suggested instead that the
regulations failed Step One because Congress had unambiguously limited the
Corps’ jurisdiction to “waters” in the narrow sense.468

Justice Kennedy concurred based on entirely different reasoning. He
primarily relied on two Supreme Court precedents interpreting the same
statutory language. In the first, the Court had unanimously upheld the Corps’
regulation interpreting “waters of the United States” to include adjacent
wetlands.469 In the second, the Court had held that a pond located in a former
sand and gravel pit, neither adjacent nor connected to any navigable water, was
beyond the Corps’ jurisdiction.#”0 Synthesizing these precedents, Kennedy
concluded that “waters of the United States” require a “significant nexus” with
navigable water to fall within the Corps’ jurisdiction.#’! Rejecting the
plurality’s interpretation as too narrow,%’? Justice Kennedy nevertheless
concluded that “[a]bsent more specific regulations . . . the Corps must establish
a significant nexus on a case-by-case basis when it seeks to regulate wetlands
based on adjacency to nonnavigable tributaries.” 473

Justice Stevens dissented, joined by Justices Souter, Ginsburg, and

“

Breyer.4’4  Applying Chevron, they concluded that the regulation was “a

462. Id. at 737.

463. Id. at 740-41.

464. Id. at 740 (citing United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 132 (1985)).

465. 1d. (quoting Riverside Bayview Homes, 474 U.S. at 132).

466. Id. at 739 (quoting WEBSTER'S NEW INTERNATIONAL DICTIONARY 2882 (2d ed. 1954)).

467. Id.

468. See id. at 725. Once again, Justice Scalia conflated the Chevron steps by concluding that the
Corps’ interpretation was not permissible. If, as the plurality reasoned, the plain meaning of
“waters” precluded any other interpretation, it was unnecessary to decide whether the Corps’
interpretation was permissible.

469. Riverside Bayview Homes, 474 U.S. at 135.

470. Solid Waste Agency of N. Cook County v. Army Corps of Eng'rs, 531 U.S. 159, 171-74
(2001).

471. Rapanos, 547 U.S. at 767 (Kennedy, J., concurring).

472. Id. at 776-77.

473. Id. at 782.

474. Id. at 787 (Stevens, J., dissenting). All four Rapanos dissenters had joined the majority
opinion in Gonzales v. Oregon, while three justices in the Rapanos plurality had joined the former
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quintessential example of the Executive’s reasonable interpretation of a
statutory provision.”#’> The dissent criticized the plurality’s “revisionist
reading” 476 as inconsistent with the Court’s unanimous precedent holding the
identical regulation permissible.47”

Rapanos illustrates the complexity and confusion that characterize the
Court’s evolving deference jurisprudence. The deeply divided Court took three
distinctly different approaches in interpreting the Corps’ regulatory jurisdiction
under the Clean Water Act. Justice Scalia adopted a strict textualist approach,
reasoning that unambiguous statutory language precluded the Corps’
expansive interpretation.4’8 The dissenters reached exactly the opposite
conclusion, relying on post-Chevron deference jurisprudence to conclude that
the agency’s interpretation was reasonable.#’? Finally, Justice Kennedy's
concurring opinion rejected both the plurality’s narrow interpretation and the
dissent’s highly deferential one, instead adopting a strictly common law
analysis based on factually analogous precedents. 480

One might wonder how the courts below addressed the case on remand
without any clear mandate from a majority.*81 Moreover, when the Supreme
Court itself is so seriously divided on how to apply its administrative deference
doctrine, it should be no surprise when district and circuit courts reach different
conclusions on the same or similar questions. 482

C. Long Island Care at Home, Ltd. v. Coke

One year after its badly divided decision in Rapanos, the Court reached a
unanimous decision in Long Island Care at Home, Ltd. v. Coke.*83 The case
involved a Department of Labor regulation interpreting a provision in the FLSA
pertaining to domestic companion services. Justice Breyer, writing for the

dissent. The two cases illustrate why the Court’s deference decisions are so inconsistent—a shifting
majority (or plurality) means that the Court’s administrative deference decisions are virtually
impossible to reconcile.

475. Id. at 788 (Stevens, J., dissenting).

476, Id. at 793.

477. Id. (citing United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 134 (1985)).

478. See id. at 733-34, 737-38 (Scalia, J., plurality opinion). Justice Scalia is well known as the
Court’s most strident textualist. Paul Killebrew, Where Are All the Left-Wing Textualists?, 82 N.Y.U.
L. REv. 1895, 1896 (2007). “Textualism” is a plain-language methodology for interpreting statutes,
commonly associated with Justice Scalia and Judge Easterbrook of the Seventh Circuit. Id.

479. Rapanos, 547 U.S. at 788, 796-97 (Stevens, J., dissenting).

480. Id. at 759 (Kennedy, J., concurring). Consistent with the theme of his concurring opinion,
Justice Kennedy has been called by one scholar a “judicial supremacist” and “the Court’s most
vocal defender of judicial power.” Jeffrey Rosen, The Roberts Court & Executive Power, 35 PEPP. L.
REV. 503, 508 (2008). By relying on the Court's own precedents to synthesize a required “nexus”
between wetlands and other waters, Justice Kennedy subjugated the Court’s common law deference
regimes to classic analogous reasoning.

481. The uncertainty in the wake of Rapanos has complicated enforcement of the Clean Water
Act. See, e.g., EPA Staff Describe Drain on Resources of Enforcing Clean Water Act After Rapanos, 77
U.S.LW. 2684, 2684-85 (May 12, 2009).

482. For one recent example of a badly split three-judge panel, see Creekstone Farms Premium Beef,
L.L.C.v. Dep’t of Agric., 539 F.3d 492 (D.C. Cir. 2008) (2-1 opinion).

483. 551 U.S. 158, 161 (2007).
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Court, addressed a number of interrelated deference questions involving an
unambiguous statute, conflicting regulations, and an advisory memorandum.

Evelyn Coke, a former employee of Long Island Care at Home (Long Island
Care), had provided domestic companion services to its clients.484 She sued for
minimum wages and overtime pay.8®> The FLSA exempts “any employee
employed in domestic service employment to provide companionship services for
individuals who . . . are unable to care for themselves (as such terms are defined
and delimited by regulations of the Secretary [of Labor]).”486 The Department’s
“General Regulations,” however, define “domestic service employment” as
“services of a household nature performed by an employee in or about a private
home . . . of the person by whom he or she is employed.”*87 Coke argued that this
regulation controlled. Long Island Care, however, cited an “Interpretation,”
which specifically exempts domestic companion workers “who are employed
by an employer or agency other than the family or household using their
services .. ..”*8 The issue was whether the “domestic service employment”
exemption applied to domestic companion workers employed by third-party
agencies like Long Island Care.*8°

The Court first noted that the FLSA specifically authorized the Secretary of
Labor to issue implementing rules and regulations.*® Next, the Court
acknowledged the agency’s expertise in employment matters and that the
dispute involved an “interstitial” 4! issue that Congress had delegated to the
agency.*2  Further, the agency had issued its interpretive regulations in a
notice-and-comment  proceeding.#®® Citing the Department’s broad
“definitional authority,” the Court held it was for the agency to answer such
questions.4%4

Acknowledging that the agency’s regulations were inconsistent, 4% the
Court concluded that the “Interpretation” controlled, in part because it was

484. Id. at164.

485. Id.

486. 29 U.S.C. § 213(a)(15) (2006) (emphasis added), quoted in Long Island Care at Home, 551 U.S. at
161-62.

487. 29 C.F.R. § 552.3 (2009) (emphasis added), quoted in Long Island Care at Home, 551 U.S. at 163.

488. 29 C.F.R. § 552.109(a) (2009) (emphasis added), quoted in Long Island Care at Home, 551 U.S. at
163.

489. Long Island Care at Home, 551 U.S. at 164. The Supreme Court had previously vacated the
Second Circuit's decision and remanded for consideration of the Department of Labor’s Advisory
Memorandum, issued while the litigation was pending. Id.; see Long Island Care at Home, Ltd. v.
Coke, 546 U.S. 1147 (2006). On remand, the Second Circuit was not persuaded by the Advisory
Memorandum and once again held the “Interpretation” unenforceable. See Coke v. Long Island
Care at Home, Ltd., 462 F.3d 48, 52 (2d Cir. 2006), rev’d, 551 U.S. 158 (2007). Thereafter, the Supreme
Court granted certiorari. Long Island Care at Home, Ltd. v. Coke, 549 U.S. 1105 (2007).

490. Long Island Care at Home, 551 U.S. at 165.

491. The Court explained in passing that an “interstitial” matter is “a portion of a broader
definition.” Id.

492, Id.

493. Id.

494. 1d. at 168. This is a classic application of Chevron Step 1.5. See supra notes 232-41 and
accompanying text.

495. Long Island Care at Home, 551 U.S. at 168-69.
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more specific than the conflicting “General Regulation” —its sole purpose was
to clarify that the exemption applied to domestic companion employees of
third-party agencies.#% Next, the Court addressed the Secretary’s Advisory
Memorandum issued in response to the Coke litigation. Analogizing it to a
legal brief, the Court applied Auer in concluding that the agency’s
interpretation controlled unless plainly erroneous or inconsistent with the
regulation.4%”

Coke urged that the “Interpretation” was entitled only to Skidmore
deference to the extent persuasive.#*® The Court disagreed, emphasizing that it
had been the product of a notice-and-comment proceeding, even though not
required for interpretive rules.4% Further, the challenged regulation had been
treated as binding for some thirty years®® and was thus longstanding and
consistently applied, both hallmarks of judicial deference.

Finally, the Court observed that “the ultimate question” was whether
Congress would have expected a reviewing court to treat the agency action as
within its delegated authority:50!

Where an agency rule sets forth important individual rights and duties,
where the agency focuses fully and directly upon the issue, where the agency
uses full notice-and-comment procedures to promulgate a rule, where the
resulting rule falls within the statutory grant of authority, and where the rule
itself is reasonable, then a court ordinarily assumes that Congress intended it
to defer to the agency’s determination.>02

In short, the Court deferred to the Secretary’s Advisory Memorandum —even
though it had been prepared in anticipation of litigation—and held that the
agency’s interpretation of its inconsistent regulations was controlling.5%3

In the wake of Rapanos, it was as if the Court took pains to demonstrate that
it continued to embrace Chevron and Auer, as well as the more flexible Skidmore
factors revived by Mead. The unanimous decision relied on a merged deference
doctrine incorporating Chevron criteria as well as Mead/ Skidmore factors.504
Acknowledging Skidmore’s applicability to interpretive rules, the Court

496. Id. at 170.

497, Id. at 171. Note that Justice Breyer did not explicitly refer to the regulations as
“ambiguous,” an important criterion for Auer deference. Tacitly, the Court reasoned that it was a
sufficient ambiguity that there were two conflicting agency regulations. See Transcript of Oral
Argument at 35-36, Long Island Care at Home, 551 U.S. 158 (No. 06-593) (transcribing colloquy
between Justice Scalia and counsel for the respondent on whether contradictory regulations amount
to ambiguity).

498. Long Island Care at Home, 551 U.S. at 171-72.

499. Id. at 173 (citing 5 U.S.C. § 553(b)(A) (2006)).

500. Id.

501. Id. at173.

502. Id. at 173-74 (citing United States v. Mead Corp., 533 U S. 218, 229-33 (2001)).

503. Id. at171,174.

504. Id. at 165 (citing Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 843-44
(1984) and Mead, 533 U.S. at 227); id. at 173-74 (citing Mead, 533 U.S. at 229-33) (enumerating
“factors” favoring judicial deference).
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nevertheless declined to apply it, in part because the disputed rule had been
issued in a notice-and-comment proceeding.5%> While not necessary to reach
the Court’s result, Justice Breyer also deferred to the Secretary’s Advisory
Memorandum because it interpreted the agency’s own regulations and thus
warranted Auer deference.50

The Court’s reasoning in Long Island Care at Home implicitly suggested that
inconsistent agency regulations amount to regulatory ambiguity that the agency
is best equipped to resolve. However, its reasoning disregarded the
unambiguous language of the statute itself, which clearly exempts “any
employee employed in domestic service employment to provide companionship
services . ...”>7 While neither regulation directly contradicted the statutory
language, the more specific regulation, to which the Court ultimately deferred,
was more consistent with the statute’s plain language than the definitional
regulation on which Coke relied.

But the Court could have resolved the dispute and reached the same result
at Chevron Step One simply by interpreting the relevant statutory language.
Instead, it relied on strained reasoning to declare an “ambiguity” based on
inconsistent regulations, each of which was unambiguous standing alone. As
we will see next, the implicit reasoning in Long Island Care at Home would soon
become the basis of a more far-reaching decision, which declared an ambiguity
based on two apparently inconsistent statutes that the majority refused to
reconcile. 508

D. National Ass'n of Home Builders v. Defenders of Wildlife

The apparent unanimity of the Roberts Court on issues of administrative
deference would not last long. Just two weeks after issuing Long Island Care at
Home, a deeply divided Court decided National Ass'n of Home Builders v.
Defenders of Wildlife,5%° which addressed an apparent conflict between the Clean
Water Act and the Endangered Species Act (ESA).510 Justice Alito authored the
majority opinion, joined by Chief Justice Roberts as well as Justices Scalia and
Thomas.?11  Justice Stevens wrote the dissent, joined by Justices Souter,
Ginsburg, and Breyer.%12 Justice Kennedy, once again the swing vote, joined
the conservative majority to decide the outcome.513

The dispute involved the EPA’s transfer of authority to the State of Arizona

505. Id. at 173. The Court once again signaled its preference for notice-and-comment procedures.

506. Id. at 171 (citing Auer v. Robbins, 519 U.S. 452, 462 (1997)).

507. See id. at 162 (emphasis added) (quoting Fair Labor Standards Act of 1938 § 13,29 US.C. §
213(a)(15) (2006)).

508. See, e.g., Frost v. Wenie, 157 U.S. 46, 58 (1895) (“[W]here two statutes cover, in whole or in
part, the same matter, and are not absolutely irreconcilable, the duty of the court—no purpose to
repeal being clearly expressed or indicated —is, if possible, to give effect to both.”).

509. 551 U.S. 644 (2007) (5-4 opinion).

510. Id. at 649.

511. Id. at 647.

512. Id. at 673 (Stevens, ]., dissenting).

513. See id. at 647 (majority opinion).
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to issue permits under the National Pollution Discharge Elimination System
(NPDES),?1* a cooperative regulatory process designed to mitigate water
pollution, as required by the Clean Water Act.51> The EPA administers the
program, but a state may seek transfer of permit authority with continuing EPA
oversight.516 The Clean Water Act specifies nine criteria for transfer of EPA’s
permit authority, all relating to whether state law gives state officials necessary
oversight authority.517 If all nine criteria are met, the EPA must approve the
requested transfer.518

In apparent conflict is section 7(a)(2) of the ESA,%1° which requires federal
agencies, before taking any proposed action, to consult with Fish and Wildlife
Services (FWS) and the National Marine Fisheries Service (NMFS) to avoid
jeopardizing endangered species.’?® As the statute requires, the EPA had
consulted with FWS, which initially expressed concern about the potentially
indirect adverse impact if the transfer should result in the issuance of more
discharge permits and therefore more development.>?! Ultimately, however,
FWS concluded that the EPA’s continuing oversight would sufficiently protect
endangered species.?22

Defenders of Wildlife and other environmental groups sought judicial
review.%2> The Ninth Circuit vacated the transfer, reasoning that section 7(a)(2)
in effect added a tenth prerequisite to the nine enumerated in the Clean Water
Act for transfer of permit authority2* and that the EPA’s transfer decision was
arbitrary and capricious.5%

The Supreme Court reversed.526 Quoting directly from Motor Vehicle
Manufacturers Ass'n v. State Farm Mutual Automobile Insurance Co.,>?7 Justice
Alito, writing for the majority, described arbitrary and capricious review as
deferential in nature.528 That the relevant federal agencies had changed their
minds during the consultation process was irrelevant as long as they had
followed proper procedures.5?  Turning to the merits, the majority

514. Id. at 649-50.

515. Id. at 650.

516. Id. (citing 33 U.S.C. §§ 1251(b), 1342 (2006)).

517. Id. at 650-51 & n.2 (citing 33 U.S.C. § 1342(b)(1)-(9)) (listing the nine prerequisites for the
transfer of permit authority to a state).

518. Id. at 651.

519. See Endangered Species Act of 1973 § 7, 16 U.S.C. § 1536 (2006).

520. Nat'l Ass'n of Home Builders, 551 U.S. at 649, 652 (quoting ESA § 7(a)(2)).

521. Id. at 653.

522. Id. at 654.

523. Id. at 655. The statute allows private parties to petition for judicial review of EPA
determinations concerning state permit programs. Id. (citing 33 U.S.C. § 1369(b)(1}(D) (2006)).

524. Id. at 656 (citing Defenders of Wildlife v. EPA, 420 F.3d 946, 965 (9th Cir. 2005)).

525. Id. at 655 (citing Defenders of Wildlife v. EPA, 420 F.3d at 959); see also id. at 656-57.

526. Id. at 657.

527. 463 U.S. 29 (1983); see supra notes 186-87 and accompanying text (discussing State Farm).

528. Nat'l Ass’n of Home Builders, 551 U.S. at 658.

529. Id. at 659 (“[Flederal courts ordinarily are empowered to review only an agency’s final
action, see 5 US.C. § 704 [(2006)], and the fact that a preliminary determination by a local agency
representative is later overruled at a higher level within the agency does not render the decision-
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acknowledged that it was required to “mediate a clash of seemingly
categorical —and, at first glance, irreconcilable —legislative commands.”530 But
Justice Alito worried that a broad reading of section 7(a)(2) would have the
effect of partially trumping every other federal statute calling for agency action,
contrary to the Court’s longstanding “ presumption against implied repeals.” 531

Allegedly to resolve the “tension” between the statutes, FWS and the NMFS
had issued a joint regulation after notice-and-comment proceedings.>®? The
regulation simply stated that section 7 of the ESA applied to discretionary
federal actions.’33 The questions on certiorari were whether the regulation
lawfully interpreted section 7 and, if so, whether the EPA acted lawfully in
transferring its permit authority to the State of Arizona.

Reciting Chevron’s two-step test,%4 Justice Alito hypothesized an ambiguity
in the ESA that its language simply does not illuminate. Recognizing implicitly
that Chevron deference does not apply in the absence of an ambiguity,5 Justice
Alito recited a traditional tool of statutory construction: “[T]he words of a
statute must be read in their context and with a view to their place in the overall
statutory scheme.”?3®  From there, Justice Alito read the otherwise
unambiguous, mandatory language of section 7(a)(2) not just in the context of
the ESA, but rather “against the statutory backdrop of the many mandatory
agency directives whose operation it would implicitly abrogate or repeal if it
were construed . . . broadly . ...”537 In other words, the majority considered the
ESA’s interpretive context to be virtually unlimited.

Having fabricated a statutory ambiguity out of whole cloth, Justice Alito
next deferred to the implementing agencies’ “expert interpretation” that
appeared to confine the reach of section 7(a)(2) to discretionary agency actions,
thus “harmoniz[ing] the statutes.”538 Justice Alito concluded that the agencies’
interpretation was “reasonable in light of the statute’s text and the overall
statutory scheme . ...”%% Finally, the majority invoked Auer super-deference,
citing “formal letter[s]” FWS and NMFS had submitted, which concluded that
EPA transfers of NPDES permit authority were not the kind of discretionary
actions the regulation described.?® Without identifying an ambiguity in the
regulation, Justice Alito simply declared the agencies’ interpretation entitled to

making process arbitrary and capricious.”).

530. Id. at 661.

531. Id. at 663-64.

532. Id. at 664-65 (citing 50 C.F.R. § 402.03 (2008)).

533. 50 C.F.R. § 402.03 (“Section 7 [of the ESA] and the requirements of [50 C.F.R. pt. 402] apply
to all actions in which there is discretionary Federal involvement or control.”), quoted in Nat'l Ass'n
of Home Builders, 551 U.S. at 665.

534. Nat'l Ass'n of Home Builders, 551 U.S. at 665 (quoting Chevron, US.A., Inc. v. Natural Res.
Def. Council, Inc., 467 U.S. 837, 842-43 (1984)).

535. See id.

536. Id. at 666 (quoting FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 133 (2000})).

537. Id.

538. Id.

539. Id.

540. Id. at 672.
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Auer deference.?*1

From there, the majority reasoned that because the regulation limited the
scope of ESA section 7 to discretionary federal actions, its language did not
conflict with mandatory statutes, including the Clean Water Act’s provisions
requiring the transfer of permit authority once the state meets the nine
enumerated criteria.’¥ The majority thus avoided reconciling the two
apparently conflicting statutes by narrowly construing the agencies’
interpretive regulation to undercut the mandatory nature of the ESA.

Justice Stevens, writing for the dissenters, recognized that the Court had the
duty to reconcile conflicting statutory mandates if possible.?*3 He aptly noted
that the majority had failed to do so, instead interpreting the regulation to
restrict the application of section 7(a)(2) only to discretionary actions, thus
excluding mandatory ones.>* Justice Stevens declared that the majority’s
interpretation contradicted not only the text and history of the regulation, but
also the ESA, the very statute it purported to interpret.>4>

The dissent relied heavily on TVA v. Hill,>4® better known as the “snail
darter case,”?¥ in which the Court itself, nearly thirty years earlier, had held
that the language of ESA section 7 could not have been more plain:548 it trumps
all other federal action.® Justice Stevens concluded that the majority had
erroneously interpreted the wildlife agencies’ regulation to “permit[] a
wholesale limitation on the reach of the ESA.”50 Indeed, “both the text of the
ESA and [the Supreme Court’s] opinion in Hill compel the contrary
determination that Congress intended the ESA to apply to ‘all federal agencies’
and to all ‘actions authorized, funded, or carried out by them.””51

Furthermore, the regulatory history squarely supports the dissenters’
conclusion that the regulation was never intended to limit section 7 to only
discretionary agency actions, but simply to clarify that section 7 reaches both
discretionary and mandatory actions.’®? Read in its historical context, the
regulation simply clarified that ESA section 7 applies to all federal agency
actions, whether mandatory or discretionary.?® Finally, the dissent offered
alternative ways to reconcile the conflicting federal statutes without limiting

541. Id. (citing Auer v. Robbins, 519 U.S. 452, 461 (1997)).

542. Id. at 665, 673.

543. Id. at 673 (Stevens, J., dissenting).

544. Id. at 674.

545. Id.

546. 437 U.S. 153 (1978).

547. See Nat'l Ass'n of Home Builders, 551 U.S. at 674.

548. Id. at 677 (quoting Hill, 437 U.S. at 173).

549. Id. at 678 (citing Hill, 437 U.S. at 185).

550. Id. at 679.

551. Id. at 678 (quoting Hill, 437 U.S. at 173).

552. Seeid. at 680-83.

553. Id. at 679. The dissent correctly noted that this interpretation makes more sense given the
longstanding ambiguity posed by the words “shall” and “may.” Id. at 691-92. Indeed, federal
statutes sometimes use the word “shall” in a manner that allows room for discretion. Id. at 691 &
n.12.
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ESA section 7.%5% In fact, the consultation process set out in section 7 itself
provides a method for giving effect to both statutes.5>>

In effect, the majority opinion in National Ass'n of Home Builders turned the
Chevron doctrine on its head. By fabricating an ambiguity to bypass Chevron
Step One, Justice Alito ignored the requirement that an agency’s authority to
interpret a statute is constrained by the extent of the statutory ambiguity.5%
Further, by construing the regulation to limit the ESA’s reach to discretionary
agency actions, the majority essentially eviscerated the mandatory consultation
requirements of the ESA and avoided its judicial responsibility to resolve the
apparent statutory conflict if at all possible.5”

The majority opinion reveals the fundamental flaw in Chevron: ambiguity is
in the eye of the beholder.58 In this case, the plain language of section 7(a)(2),
considered in its proper context—the Act of which it is a part—is
unambiguous.5% Yet the majority invented an ambiguity simply by declaring
that the language of section 7(a)(2) contradicts a host of other mandatory
agency directives.%0 Justice Alito, for the majority, reinterpreted a regulation
adopted thirteen years after the ESA’s enactment to strikingly curtail the effect
of section 7(a)(2).%6! Yet a direct comparison of the regulation’s language with
the statutory provision it purportedly interprets yields the undeniable
conclusion that the statute is unambiguous and thus “beyond the Chevron
pale.”%2  Declaring an agency’s strained interpretation of an unambiguous

554. Id. at 684-90.
555. Id. at 684-86.

556. See supra notes 226-27 and accompanying text; see also, e.g., Smiley v. Citibank (5.D.), N.A.,,
517 U.S. 735, 740~41 (1996).

We accord deference to agencies under Chevron . . . because of a presumption that
Congress, when it left ambiguity in a statute meant for implementation by an agency,
understood that the ambiguity would be resolved, first and foremost, by the agency,
and desired the agency (rather than the courts) to possess whatever degree of discretion
the ambiguity allows.

Id. (emphasis added) (citing Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837,
843-44 (1984)). Recently, Justice Scalia restated the principle in Cuomo v. Clearing House Ass'n, 129 S.
Ct. 2710, 2715 (2009) (“The [agency] can give authoritative meaning to the [ambiguous] statute
within the bounds of that uncertainty.”).

557. See Nat'l Ass'n of Home Builders, 551 U.S. at 673-74.

558. Exxon Mobil Corp. v. Allapattah Servs., Inc., 545 U.S. 546, 572 (2005) (Stevens, ].,
dissenting); cf. Fla. Power & Light Co. v. Lorion, 470 U.S. 729, 737 (1985) (“Yet plain meaning, like
beauty, is sometimes in the eye of the beholder.”). As the District of Columbia Court of Appeals
once observed, “[Slome will find ambiguity even in a ‘No Smoking’ sign . . . .” UAW v. Gen.
Dynamics Land Sys. Div., 815 F.2d 1570, 1575 (D.C. Cir. 1993).

559. Indeed, the Court had so held in 1978. TVA v. Hill, 437 U.S. 153, 173, 194 (1978).

560. See Nat'l Ass'n of Home Builders, 551 U S. at 666.

561. Id. at 666-69 (relying on 50 C.F.R. § 402.03 (2009)).

562. United States v. Mead Corp., 533 U.S. 218, 234 (2001). The decision also appears
inconsistent with the Court’s own precedent in Nat'l Cable & Telecomms. Ass'n v. Brand X Internet
Servs., 545 U.S. 967, 982-83 (2005). As a postscript, the Departments of Commerce and the Interior
published a final rule on May 4, 2009, withdrawing a December 16, 2008 rule issued by the Bush
Administration, apparently in the wake of Nat'l Ass'n of Home Builders. See Bush Rule on
Consultations Withdrawn as Agencies Consider Further Changes, 77 U.S.L.W. 2684, 2684 (May 12, 2009).
The last-minute Bush regulation eased even further federal agencies’ consulting obligations under
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statute reasonable, even by a majority of the Supreme Court, does not make it
so.

E. Federal Express Corp. v. Holowecki

In February 2008, the Court decided whether an EEOC complainant had
timely filed a “charge” of age discrimination in Federal Express Corp. v.
Holowecki.%®3  Holowecki involved a narrow issue of statutory interpretation:
whether an EEOC complainant had timely filed a “charge” at least sixty days
before filing suit.5¢* The term “charge” was not defined in the ADEA.5%5
Although the EEOC had defined the term in various ways, none were
conclusive in this case.%6¢

Holowecki had filed a completed “Intake Questionnaire” with the EEOC
and an affidavit supporting her allegations.>” Federal Express argued that her
questionnaire did not qualify as a “charge” until the EEOC acted upon it.5%8
The Government argued that the questionnaire could qualify as a charge, but
only if it expressed the filer's intent to have the EEOC take action.’®®
Holowecki took the position that any completed questionnaire qualified as a
“charge” for purposes of tolling the sixty-day waiting period for filing suit.>”0

A majority of the Court concluded that the contents of the questionnaire
and affidavit, read together, were sufficient to qualify as a “charge” for
purposes of the ADEA.51  In reaching its conclusion, the majority
acknowledged, at least implicitly, that the statutory term “charge” was
ambiguous®’? and that, even with the aid of EEOC regulations, its meaning was
unclear.’’® Under these circumstances, the majority initially invoked Auer,574
deferring to the interpretation suggested by the Government’s amicus brief, the
EEOC’s Compliance Manual, and internal directives disseminated to field
offices over several years.575

the ESA. See id. (citing Endangered Species: Interior Finalizes Rule Limiting Consultation on Endangered
Species for Federal Projects, 77 U.S.L.W. 2361 (Dec. 16, 2008)).

563. 128 S. Ct. 1147 (2008) (7-2 opinion).

564. Id. at 1153 (citing 29 U.S.C. § 626(d) (2006)).

565. Id. at 1152.

566. Id. at 1154.

567. Id.

568. Id.

569. Id.

570. Seeid.

571. Id. at 1160.

572. See id. at 1154 (“The agency has statutory authority to issue regulations, see [29 U.S.C. § 628
(2006)]; and when an agency invokes its authority to issue regulations, which then interpret
ambiguous statutory terms, the courts defer to its reasonable interpretations.”) (citing Chevron,
U.S.A,, Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 843-45 (1984)).

573. Id.

574. Id. at 1155 (citing Auer v. Robbins, 519 U.S. 452, 461 (1997)).

575. Id.; see also id. at 1159 (“[T]he agency acted within its authority in formulating the rule that a
filing is deemed a charge if the document reasonably can be construed to request agency action and
appropriate relief on the employee’s behalf . .. .").
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Then Justice Kennedy, writing for the majority, sidestepped. Observing
that “charge” was a statutory term and not a regulatory one, he acknowledged
that the EEOC regulations had simply “repeat[ed] language from the
underlying statute.”57¢  Citing Gonzales v. Oregon, the majority conceded that
the agency’s informal interpretations of its own regulations therefore were not
entitled to Auer deference.5”7 Nevertheless, the majority concluded that the
EEOC’s policy statements interpreting both the statute and the regulation
warranted respect “under the less deferential Skidmore standard.”578

Justice Kennedy noted that one Skidmore factor was the consistency of the
agency’s interpretation.5’? ~ While the EEOC had been “uneven” in
implementing its policy, the agency’s interpretation nevertheless warranted
some deference.’8® The Court evaluated the agency’s policy analysis and
concluded that it offered a “reasonable alternative” that was consistent with the
relevant ADEA provisions.?8! Because “[n]o clearer alternatives are within [the
Court’s] authority or expertise to adopt,” the majority held that the EEOC’s
interpretation warranted deference under the Skidmore framework.82 The
Court then applied the agency’s interpretation of its own ambiguous
regulations to the facts, concluding that the claimant’s completed questionnaire
and accompanying affidavit provided sufficient information to constitute a
“charge.” 83

Justices Scalia and Thomas dissented.5® After consulting not one but three
dictionaries,58 the dissenters declared that a document is not a “charge” if it
“merely describes the alleged discrimination and requests the EEOC's
assistance, but does not objectively manifest an intent to initiate enforcement
proceedings . ...”%80  In Justice Thomas’ view, “charge” is commonly
understood to refer to a request to investigate, which is generally kept

576. 1d. at 1156 (citing Gonzales v. Oregon, 546 U.S. 243, 257 (2006)).

577. See id. (citing Gonzales, 546 U.S. at 257; Christensen v. Harris County, 529 U.S. 576, 588
(2000)).

578. Id. (citations omitted).

579. Id.

580. See id.

581. Id. at1157.

582. Id. Interestingly, the majority went on to conclude, “We find no reason in this case to depart
from our usual rule: Where ambiguities in statutory analysis and application are presented, the
agency may choose among reasonable alternatives.” Id. at 1158. The reference to “reasonable
alternatives” suggests once again that the agency’s discretion is constrained by the scope of the
statutory ambiguity.

583. Id. at 1159-61.

584. Id. at 1161 (Thomas, J., dissenting).

585. Id. (citing AMERICAN HERITAGE DICTIONARY 312 (4th ed. 2000); WEBSTER'S THIRD NEW
INTERNATIONAL DICTIONARY 377 (1993); BLACK'S LAW DICTIONARY 248 (8th ed. 2004)). Justice Scalia
often cites to a veritable library of dictionaries in his textual approach to statutory interpretation.
For a colorful and well-documented history of one oft-cited dictionary, see LYNDA MUGGLESTONE,
LOST FOR WORDS: THE HIDDEN HISTORY OF THE OXFORD ENGLISH DICTIONARY (2005). Like the
Roberts Court’s concept of ambiguity, “the English dictionary was to emerge as a fluid rather than
static construct, with the capacity to change and evolve as circumstances might demand.” Id. at 209.

586. Holowecki, 128 S. Ct. at 1162 (Thomas, J., dissenting).
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confidential from the employer.”®” He agreed with the agency that, at
minimum, a “charge” must be in writing and must objectively reflect the
complainant’s intent for the EEOC to initiate enforcement.>®® However, Justice
Thomas took issue with the majority’s endorsement of a standard that allowed
the agency to define “charge” to mean “whatever the [EEOC] says it is.”58% He
criticized the majority’s definition as “broader than the ordinary meaning of the
term ‘charge,” and . .. so malleable that it effectively absolves the EEOC of its
obligation to administer the ADEA according to discernible standards . . . .”5%

Even under the EEOC’s interpretation, the dissenters disagreed that the
complainant’s questionnaire and affidavit qualified as a “charge.”?! They
asserted that any interpretation construing Holowecki’s documents as
exhibiting an intent to initiate enforcement proceedings was “an unreasonable
construction of the statutory term ‘charge’ and unworthy of deference.”>%2 The
dissent chastised the majority for its “utterly vague criteria”> that would
allow the EEOC to evade the statutory requirement to notify the employer, and
thereby encourage conciliation.>%

Holowecki is notable for invoking each of the deference doctrines, suggesting
that a majority of the Roberts Court may be attempting to integrate its
administrative deference jurisprudence. However, the majority failed to
explicitly recognize and resolve the conflict between Auer and Skidmore, instead
dancing once more on the slippery edge of the “parroting” exception.>

F. Negusie v. Holder

The Roberts Court revisited its evolving administrative deference
framework in Negusie v. Holder,>% an asylum case invoking the Immigration
and Nationality Act (INA). While the case was an appeal from an adjudication
rather than a regulatory challenge,5” the opinion is worthy of note because it
addressed a claim of ambiguity-by-silence that the Court declined to resolve on
appeal without remanding for specific guidance from the agency.

Negusie, a dual citizen of Ethiopia and Eritrea,5% sought asylum after

587. Id.

588. Id. (citing Brief for United States as Amici Curiae Supporting Respondents, at 14, Holowecki,
128 S. Ct. 1147 (No. 06-1322), 2007 WL 2808461).

589. Id. at 1161.

590. Id. This language implicitly hints that the majority’s interpretation of the statute and the
regulation amounted to a delegation of authority to the EEOC without “intelligible principles,”
contrary to the nondelegation doctrine. See supra notes 70-72 and accompanying text.

591. Holowecki, 128 S. Ct. at 1163-68.

592. Id. at 1162-63 (citing Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837,
843-45 (1984)).

593. Id. at 1168.

594. Id.

595. See Gonzales v. Oregon, 546 U.S. 243, 257 (2006) (recognizing exception to Auer deference
when regulations “parrot” ambiguous statutory terms).

596. 129 S. Ct. 1159 (2009).

597. Id. at 1162 (Board of Immigration Appeals decision).

598. Id.
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stowing away to the United States.>® The issue was whether the INA barred
his eligibility for refugee status because he had involuntarily participated in
persecuting Eritrean prisoners.®%0 The Eritrean government had forced him to
work as a prison guard after imprisoning and beating him for refusing to fight
against Ethiopia.®"1 The narrow question was whether Negusie’s involuntary
participation in persecution barred him from refugee status under the INA.602

The INA’s “persecutor bar” applies to “’any person who ordered, incited,
assisted, or otherwise participated in the persecution of any person on account
of race, religion, nationality, membership in a particular social group, or
political opinion.””603  Because the statute did not explicitly restrict the
exclusion to voluntary persecutors, the issue was whether its silence on the
precise issue rendered it ambiguous as applied to Negusie.604

The Bureau of Immigration Appeals (BIA) and the Fifth Circuit both agreed
with the immigration judge that Negusie could not qualify for refugee status
under the persecutor bar.®®®> In reaching that conclusion, they relied on
Fedorenko v. United States,5% a Supreme Court asylum case that had similarly
interpreted an analogous provision of the Displaced Persons Act of 1948.607 On
certiorari, the Supreme Court held that the lower tribunals had misread
Fedorenko to mean that Negusie’s motives for his conduct were irrelevant.68
The majority remanded with instructions for the BIA to reconsider the issue
without constraint by Fedorenko.6%

Writing for the majority, Justice Kennedy reasoned that the statute’s silence
was inconclusive and that congressional intent was otherwise unclear.61? The
parties disagreed about whether the undisputed fact of coercion was relevant,
and because there was “substance to both contentions,” the majority concluded
that “the statute has an ambiguity that the agency should address in the first
instance.” %11 The case was remanded to allow the BIA to consider the question
anew in light of the Court’s holding that Fedorenko did not control the
outcome. 12

While concluding that the INA was ambiguous by omission, the majority
failed to apply “traditional tools of statutory interpretation” to resolve the

599. Id. at 1163.

600. Id.

601. Id. at 1162.

602. Id. at 1164.

603. Id. at 1162 (quoting 8 U.S.C. § 1101(a)(42) (2006)). The language is known in immigration
law as the “persecutor bar.” Id.

604. See id.

605. Id. at 1163.

606. 449 U.S. 490 (1981).

607. See Negusie, 129 S. Ct. at 1165 (citing Fedorenko, 449 U.S. at 495).

608. Id. at 1163.

609. Id. at 1167.

610. Id. at 1164.

611. Id. (emphasis added).

612. Id. at 1166-67 (“The BIA deemed its interpretation to be mandated by Fedorenko, and that
error prevented it from a full consideration of the statutory question here presented.”).
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ambiguity on its own.613 The majority rationalized its reluctance to interpret
the statute without the benefit of the BIA’s reasoning, reasserting the Chevron
fiction that “‘ambiguities in statutes within an agency’s jurisdiction to
administer are delegations of authority to the agency to fill the statutory gap in
reasonable fashion.” 614

Justice Thomas dissented,®!® interpreting the INA to “unambiguously
preclude[] any inquiry into whether the persecutor acted voluntarily . ...”616
Reiterating the Chevron doctrine, Justice Thomas noted that if the statute’s plain
language resolves the issue, both the agency and the reviewing court must
follow Congress’ expressed intent.®’” He concluded that both the specific
statutory language and the INA as a whole demonstrated that the persecutor
bar applied to Negusie, whether or not his conduct had been coerced.618

Justice Thomas rightly chastised the majority to the extent that it declined
to apply Chevron Step One, which requires the reviewing court to apply the tools
of statutory construction in an effort to resolve a statutory ambiguity.®1® As
Thomas cautioned, “[TThe Court should not, ‘in the name of deference, abdicate
its responsibility to interpret a statute’ simply because it requires some
effort.” 620 He reasoned that by omitting the qualifying term “voluntary” from
the persecutor bar, Congress must not have intended to restrict the nature of the
persecution that would bar an asylum applicant from the benefits of refugee
status.62

Justice Stevens, joined by Justice Breyer, concurred in part and dissented in
part.%22 Like Justice Thomas, they disagreed with the majority’s decision to
remand without first interpreting the statutory language, which they too
considered unambiguous.®?® Quoting his own words from Chevron, Justice
Stevens emphasized that “[t]he judiciary is the final authority on issues of
statutory construction.”%2* Unlike Justice Thomas, however, Justices Stevens

613. See id. at 1172 (Stevens, J., concurring in part and dissenting in part). But see Chevron,
U.S.A,, Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 843 n.9 (1984).

614. Negusie v. Holder, 129 S. Ct. 1159, 1167 (2009) (quoting Nat'l Cable & Telecomms. Ass'n v.
Brand X Internet Servs., 545 U.S. 867, 980 (2005)). In further support, the majority cited Gonzales v.
Thomas, 547 U.S. 183 (2006) (per curiam), in which the Court had summarily reversed a Ninth Circuit
decision holding that a family qualified as a protected social group for purposes of claiming refugee
status. Negusie, 129 S. Ct. at 1167 (citing Thomas, 547 U.S. at 186). Thomas held that the case should
have been remanded for the agency to apply the law to the facts. Thomas, 547 U.S. at 187.

615. Negusie, 129 S. Ct. at 1176 (Thomas, J., dissenting).

616. Id.

617. Id. at 1178 (citing Nat'l Ass'n of Home Builders v. Defenders of Wildlife, 551 U.S. 664, 665
(2007)).

618. Seeid. at 1179.

619. Id. at 1183.

620. Id. at 1183 (quoting Global Crossing Telecomm:s., Inc. v. Metrophones Telecomms., Inc., 550
U.S. 45, 77 (2007) (Thomas, J., dissenting)).

621. Id. at 1184-85.

622. Id. at 1170 (Stevens, J., concurring in part and dissenting in part).

623. Id. at 1173 (“[T]he threshold question the Court addresses today is a ‘pure question of
statutory construction for the courts to decide.””) (quoting INS v. Cardoza-Fonseca, 480 U.S. 421,
446 (1987)).

624. Id. at 1171 (quoting Chevron, U.S.A,, Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 843
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and Breyer would have held that the persecutor bar does not apply to
involuntary persecutors.%?>

Negusie illustrates the starkly different approaches the justices continue to
take when addressing issues of statutory interpretation and agency deference.
One thing is clear: the Court remains seriously divided on how to apply
Chevron. As the dissenting opinions suggested, the majority erroneously
conflated the Chevron framework in a manner that leap-frogged the Court’s
threshold responsibility to interpret the statute in the first instance. As the APA
plainly requires, the reviewing court is to decide all issues of law, including the
meaning of disputed statutory language. 626

G. Coeur Alaska, Inc. v. Southeast Alaska Conservation Council

One of the last cases the Court decided in its 2008 Term offered a clear
opportunity to resolve the conflict between Auer super-deference and Skidmore
sliding-scale deference, as reinvigorated by Mead. The Court not only declined
to do so, but also further obscured the distinctions among the common law
deference regimes it has articulated and applied over the last decade.

In Coeur Alaska, Inc. v. Southeast Alaska Conservation Council %7 the Court
once again addressed the Clean Water Act and regulations adopted by the EPA
and the Corps. The question was whether Coeur Alaska could lawfully carry
out its plan to discharge slurry and other waste from a proposed “froth-
flotation” gold mine into a small lake in a national forest, which all parties
agreed met the statutory definition of “navigable water.” 628

Section 306 of the Clean Water Act imposes stringent effluent limitations on
new point sources of water pollution. The statute also charges the EPA with
issuing regulations establishing mandatory “performance standards.”2° The
Act plainly prohibits any discharge in violation of the EPA’s performance
standards.%30 In compliance with the Act’s directives, the EPA issued a
performance standard for new mining facilities, including gold mines using the
“froth-flotation” process.%31 The standard flatly prohibits new mines from
discharging wastewater into navigable waters.%32

In apparent conflict with the EPA’s mandatory authority to regulate new
point sources are two other sections of the Act that give discretionary permit
authority to the EPA and the Corps, respectively, to regulate certain kinds of
discharges.®33 In general, the EPA “may” issue permits for pollutants under

n.9 (1984)).
625, Seeid. at1176.
626. 5 U.S.C. § 706 (2006).
627. 129 S. Ct. 2458 (2009) (6-3 opinion).
628. Id. at 2464.
629. See 33 U.S.C. § 1316(b)(1)(A)~(B) (2006).
630. Id. § 1316(e).
631. 40 C.F.R. §440.104(b)(1) (2008).
632, Id.
633. 33 US.C. § 1342(a) (2006) (EPA); id. § 1344(a) (Corps).
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section 402 “[e]xcept as provided” in section 404, which grants similar authority
to the Corps for “fill material.”63* All parties agreed that Coeur Alaska’s slurry
and wastewater are regulated pollutants and also qualify as “fill material”
under jointly-issued regulations.%35

Several environmental groups filed suit challenging the Corps’ permit,
issued after consultation with the EPA, that allowed Coeur Alaska to discharge
slurry and other mining waste into the lake under specified conditions,
including reclamation plans for the lake after mining ceased.®3 The Court
upheld the permit in a 6-3 opinion authored by Justice Kennedy.®37 Justices
Stevens and Souter joined Justice Ginsburg’s opinion in dissent. 538

Considered in its entirety, the majority opinion demonstrates the Court’s
tendency to find statutes or regulations ambiguous, thus justifying its apparent
enthusiasm for deferring to agency interpretations. Initially, Justice Kennedy
dodged the question of whether the statutes granting discretionary permit
authority are ambiguous for lack of clarity about whether each agency’s permit
authority is mutually exclusive.5% Deferring to the agencies’ resolution of the
issue, the majority declared that if the Corps has discretionary authority to issue
permits for discharge of fill material, then the EPA is “forbid{den]” from doing
so, 640

Having decided that the Corps’ discretionary authority to regulate fill
material trumps the EPA’s discretionary authority to regulate pollutants
(including fill material),®4! the majority next turned to the more important
issue. The overarching question was whether the Corps had lawfully issued a
discharge permit to Coeur Alaska that would undoubtedly result in the
discharge of slurry and wastewater into navigable waters, contrary to the EPA’s
new source performance standards. This time, the majority declared that the
Clean Water Act does not directly speak to the “’precise question’” because it
allows the Corps to issue permits regulating fill material.®42

Next, the majority concluded that the Act was ambiguous as to whether the

634. Id. § 1344(a).

635. Coeur Alaska, Inc. v. Se. Alaska Conservation Council, 129 S. Ct. 2458, 2468 (2009) (citing 40
C.FR. § 232.2 (2008)).

636. Id. at 2465-66.

637. Id. at 2463.

638. Id. at 2480 (Ginsburg, J., dissenting).

639. See id. at 2467 (majority opinion). Justice Kennedy first concluded that the Act was “best
understood” to provide that if the Corps has discretionary authority to issue a permit, the EPA does
not. Id. “Even if there were ambiguity on this point, the EPA’s own regulations would resolve it.”
Id. (citing 40 C.F.R. § 122.3 (2008)). Furthermore, by avoiding a conclusion that the statutes are
unambiguous, the majority stopped short of foreclosing agency discretion to interpret the statutes
differently in the future. See Nat'l Cable & Telecomms. Ass'n v. Brand X Internet Servs., 545 U.S.
967, 982-83 (2005); see also supra notes 397-418 and accompanying text. Instead, the majority simply
assumed, without deciding, that the joint regulation reasonably resolved the apparent overlap in
permit authority. By failing to decide the threshold question of ambiguity, the majority effectively
delegated the interpretive issue to the agencies.

640. Coeur Alaska, 129 S. Ct. at 2468.

641. Id. at 2469.

642. Id. (quoting Chevron, U.S.A,, Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842 (1984)).
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EPA’s new source performance standards apply to fill material at all, again
because it grants “blanket authority” to the Corps to permit discharges of fill
material.%43 This reasoning, however, erroneously elevates the Corps’ narrow
discretionary authority to issue permits for fill material to override the Act’s
plain language that prohibits effluent discharges in violation of the EPA’s new
source performance standards.

Nevertheless, the majority declared the regulations inconclusive about
whether the new source performance standards apply to fill material.®4* That
determination led the majority to an internal EPA memorandum concluding
that its “’regulatory regime[,] . .. including effluent limitations guidelines and
standards, such as those applicable to gold ore mining... do not apply” to
Coeur Alaska’s proposed discharge.®45 From this informal interpretation, the
majority, using at best strained reasoning, concluded that if a discharge of fill
material permitted by the Corps does not require an EPA permit, then the EPA’s
performance standards do not apply either,646

The majority’s consideration of the EPA’s internal memorandum squarely
presented the Court, once again, with the conflict between Auer and
Mead/ Skidmore. On the one hand, Auer would confer super-deference to the
agency’s interpretation of its own ambiguous regulations, even in the form of a
litigation position or some other informal policy statement.®4” On the other,
Mead provides that informal agency interpretations such as memoranda merit
Skidmore deference at most, and then only to the extent the reviewing court
finds them persuasive.®48

Regrettably, neither the majority nor the dissent recognized and resolved
the conflict. However, Justice Scalia implicitly acknowledged the
irreconcilability in his concurring opinion.4®  After first excoriating the
majority for failing to apply Chevron to the EPA’s internal memorandum, he
went on to criticize the majority for applying Auer. As he noted, the ambiguity
was not limited to the agency’s own regulations; rather, it also involved their
conformity to the governing statute itself, which Scalia deemed ambiguous as
well.6%0 In that sense, Auer was not controlling, and Justice Scalia thought the
majority should have applied Chevron instead.®®! In the end, however, he
concurred in the result, noting his “pleasure” in joining an opinion that
“effectively ignore[d]” Mead altogether.%52

643. Id. at 2471-72.

644. Id. at 2472-73.

645. Id. at 2473 (quoting Memorandum from Diane Regas, Director, EPA Office of Wetlands,
Oceans and Watersheds, to Randy Smith, Director, EPA Office of Water 3 (May 17, 2004), available at
http:/ /www.vnf.com/ assets/attachments/EPAs_2004_Regas_Memo.pdf).

646. See id. Words fail.

647. See supra notes 256-81 and accompanying text (discussing Auer).

648. See supra notes 315-35 and accompanying text (discussing Mead).

649. Coeur Alaska, 129 S. Ct. at 2479-80 (Scalia, J., concurring in part and concurring in the
judgment).

650. Id. at 2479.

651. Id.

652. Id. at 2480.
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Not surprisingly, Justice Ginsburg’s dissent concluded that the majority’s
reasoning “strainfed] credulity.”®53 She read the Act to plainly prohibit effluent
discharges in violation of the EPA’s new source performance standards.6>4
Therefore, if a new source discharge were to be authorized at all, the EPA was
the appropriate agency to do so, as Congress had delegated it primary authority
to issue effluent permits.65® Justice Ginsburg convincingly reconciled the Act’s
overlapping permissive agency authority with its mandatory effluent
limitations on new source discharges. She concluded that if fill material
otherwise qualified for a Corps permit but would violate the EPA’s new source
performance standards, then the proposed discharge of slurry and
wastewater —if permitted at all—it should be regulated by the EPA, not the
Corps. 6%

H. Cuomo v. Clearing House Ass'n

On the final day of its October 2008 Term, the Roberts Court issued Cuomo
v. Clearing House Ass'n.%57 The opinion demonstrates the difficulty of achieving
consensus in the deference arena, even on the threshold question of whether a
statutory term is ambiguous, let alone which deference framework applies.

The New York Attorney General sought to enforce state lending laws
against national banks. In that process, he requested information from several
national banks in lieu of issuing subpoenas.®>® The United States Office of the
Comptroller of the Currency (OCC) and a trade group sought injunctive relief,
relying on an OCC regulation%® that interpreted a provision of the National
Bank Act.®®® Adopted in a notice-and-comment proceeding, the regulation
generally bars state officials from “exercis[ing] visitorial powers with respect to
national banks,” including requiring the banks to produce records or
“prosecuting enforcement actions.”®! The petitioners argued that the OCC
regulation preempted New York’s effort to enforce its fair-lending laws against
national banks. %62

Surprisingly, this time Justice Scalia’s majority opinion was joined by
Justices Stevens, Souter, Ginsburg, and Breyer.%63 At the outset, Justice Scalia
conceded “some ambiguity” with respect to “visitorial powers” because the
term’s boundaries are unclear.®®* The OCC admittedly had authority to

653. Id. at 2483 (Ginsburg, J., dissenting).
654, Id. at 2482.

655. See id. at 2482-83.

656. Id. at 2483.

657. 129 S. Ct. 2710 (2009).

658. Id. at 2716, 2721.

659. 12 C.F.R. § 7.4000(a)(1) (2009).

660. 12 U.S.C. § 484(a) (2006).

661. 12 C.F.R. § 7.4000(a)(1), quoted in Cuomo, 129 S. Ct. at 2715.
662. See Cuomo, 129 S. Ct. at 2714.

663. Id.

664. Id. at 2715.
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interpret the statute to the extent of its ambiguity, subject to the “outer limits of
the term” as determined by the Court.%65

After reviewing sovereigns’ historical use of “visitorial powers” to oversee
corporate operations,®® the majority held that the term, in its modern sense,
narrowly refers to administrative oversight, excluding enforcement of state
statutes of general applicability.®” The majority concluded that the regulation,
properly interpreted, did not bar New York from enforcing state law against
national banks.%8 To the extent the OCC had expansively interpreted
“visitorial powers” to preclude states from filing state-law enforcement suits
against national banks, its interpretation was not a reasonable one. %

Justice Thomas dissented in part, joined by Chief Justice Roberts and
Justices Kennedy and Alito.670 Unlike the majority, the dissenters considered
the term “visitorial powers” ambiguous, so they would have deferred to the
OCC regulation as a reasonable interpretation. 67

All justices agreed that Chevron was the appropriate framework, but they
differed on how to apply Step One—whether an undefined statutory term is
ambiguous. In dissent, Justice Thomas reasoned that the term “visitorial
powers” was indeed ambiguous because it was “susceptible to more than one
meaning.” %72 Next, he consulted nineteenth century dictionaries that disclosed
a “broad dictionary definition” of the term, concluding that the OCC regulation
was reasonable because it was well within the bounds of that definition. 673

V. CONCLUSION

On the final day of the 2008 Term, the Roberts Court once again split 5-4 in

a case in which all nine justices agreed that Chevron was the applicable deference

framework.67% At twenty-five years of age, Chevron continues to confound the

Court in its application. No longer can Justice Scalia rationally endorse Chevron

as a predictable rule of judicial deference “against which Congress can
legislate.” 675

Only once did any of the Court’s four separate opinions in the recent case

of Negusie v. Holder cite the controlling statute: APA section 10.676 Justice

Stevens alone acknowledged the controlling rule of law in a footnote to his

665. Id.

666. Id. at 2715-17.

667. See id. at 2718, 2721.

668. Id. at 2718-19.

669. See id. at 2721.

670. Id. at 2722 (Thomas, J., concurring in part and dissenting in part).

671. Seeid. at 2723-24.

672. Seeid. at 2723.

673. Id. at 2727 (“Put simply, OCC selected a permissible construction of a statutory term that
was susceptible to multiple interpretations.”).

674. Cuomo v. Clearing House Ass'n,, 129 S. Ct. 2710 (2009).

675. See Antonin Scalia, Judicial Deference to Administrative Interpretations of Law, 1989 DUKE L.J.
511, 517 (1989); see also Chevron Symposium, supra note 281.

676. See 5 U.S.C. § 706 (2006) (codifying APA § 10).
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dissenting opinion: “The [APA provides] that courts ‘shall decide all relevant
questions of law [and] interpret constitutional and statutory provisions’ but
shall review ‘agency action, findings, and conclusions’ under the arbitrary and
capricious/abuse of discretion standard.”®”7 Unlike the Supreme Court’s
common law deference doctrines,b78 the language of the APA, at least with
respect to issues of law, is plain and unambiguous. In reviewing agency
actions, including legislative rules, interpretive regulations, and adjudicatory
rulings, it is for the courts to decide relevant questions of law, including the
meaning of ambiguous statutes and regulations.®”® And it is for agencies to
decide how to apply the law, as interpreted by the courts, to the facts and
circumstances of a particular case.%80

While continuing to cite Chevron and pretending to apply it as a distinct
deference framework, the Court appears to have delegated away to agencies its
own statutory responsibility to “decide all relevant questions of law.” 681 After
twenty-five years, the Supreme Court has become immersed in the immensely
complicated thicket of Chevron and its progeny, with no clear resolution in
sight. The venerable and much-loved doctrine is simply unworkable because
the courts have been unable to apply it in a consistent, predictable way. 82

A. Reconciling and Unifying Deference Jurisprudence

The various common law deference regimes can and should be reconciled
and merged into a unified, integrated deference framework. It makes no sense
for the Court to engage in elaborate judicial debates over whether Chevron
deference, Auer deference, Skidmore deference, or some other common law
regime applies.%83 In fact, the Chevron Court would have reached precisely the

677. Negusie v. Holder, 129 S. Ct. 1159, 1172 n.3 (2009) (Stevens, J., dissenting) (quoting 5 U.S.C.
§ 706).

678. Even Justice Scalia recently conceded that the Court’s deference doctrine has become
muddled, although he simplistically attributes the blame to Mead. See  Coeur
Alaska, Inc. v. Se. Alaska Conservation Council, 129 S. Ct. 2458, 2479-89 (Scalia, ]., concurring in
part and concurring in the judgment).

679. As the Court’s deference regimes acknowledge, there may be a range of permissible
interpretations within the boundaries of an agency’s delegation of authority. Under that
circumstance, however, it remains the reviewing court’s responsibility to determine the statutory
boundaries that constrain the agency’s interpretive discretion.

680. 5 U.S.C. § 706.

681. See id. When Congress delegates lawmaking authority to an agency and then delegates to
the courts the power to review agency lawmaking, separation of lawmaking and judicial powers is
presumably preserved. But when the courts in turn delegate to the agency the power to interpret
the agency’s own legislative rules, then both lawmaking and judicial review authority repose in the
same administrative agency Congress has charged with enforcing those laws. Thus, the outcome of
the Court’s administrative deference doctrine raises troubling separation of powers issues. See
supra note 84 and accompanying text.

682. See, e.g., Coeur Alaska, 129 S. Ct. at 2479 & n.* (Scalia, J., concurring in part and concurring in
the judgment) (citing conflicting federal circuit decisions).

683. In Coeur Alaska, Justice Scalia insisted, “If we must not call that practice Chevron deference,
then we have to rechristen the rose.” Id. at 2479. To the contrary, debating how best to “rechristen
the rose” begs the question of whether the agency’s interpretation is due any deference. That
determination requires the Court to carry out its institutional and statutory responsibility to
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same result had it applied traditional Skidmore multi-factor deference. The
Court would have deferred to the EPA’s “bubble” definition of “point source”
because the factors in that case were highly persuasive according to Skidmore’s
sliding scale of deference. %84

As Justice Stevens has recently reminded us,

Judicial deference to agencies’ views on statutes they administer was not born
in [Chevron], nor did the “singularly judicial role of marking the boundaries
of agency choice,” die with that case. In the years before Chevron, this Court
recognized that statutory interpretation is a multifaceted enterprise, ranging
from a precise construction of statutory language to a determination of what
policy best effectuates statutory objectives. We accordingly acknowledged
that a complete interpretation of a statutory provision might demand both
judicial construction and administrative explication. 685

The Roberts Court occasionally appears to be striving to devise a deference
framework that merges Chevron, Auer, and Mead —certainly a laudable goal.686
However, federal agencies and reviewing courts need clear guidance now. And
after four years, the Roberts Court has demonstrated its inability to reach a
consensus.

B. Reviving Congress

It is time for Congress to step in. To its credit, the House Judiciary
Committee has embarked on a multi-year bipartisan study known as the
Administrative Law, Process and Procedure Project for the 21st Century.%8”
One of its purposes is to make a case to Congress for reinstating the
Administrative Conference of the United States. %88

1. Revising the APA to Clarify Judicial Review of Agency Actions

As part of that project, Congress should enact comprehensive revisions to
the APA and clearly set forth what circumstances trigger deference by the
courts and what conditions constrain judicial deference to agency
interpretations of law. Until it does, the Court will continue to assume that

interpret the law in the first instance, rather than argue internally about how to “christen” various
common law deference doctrines of the Court’s own making.

684. See supra note 100 and accompanying text.

685. Negusie v. Holder, 129 S. Ct. 1159, 1170-71 (2009) (Stevens, ]., dissenting) (quoting Young v.
Cmty. Nutrition Inst., 476 U.S. 974, 988 (1986)).

686. See, e.g., Fed. Express Corp. v. Holowecki, 128 S. Ct. 1147, 1156 (2008).

687. SUBCOMM. ON COMMERCIAL & ADMIN. LAwW, H. COMM. ON THE JUDICIARY, 109TH CONG.,
INTERIM REPORT ON THE ADMINISTRATIVE LAW, PROCESS AND PROCEDURE PROJECT FOR THE 21ST
CENTURY 1 (Comm. Print 2007), available at http:/ /judiciary.house.gov/about/ pdf/31505.pdf (last
visited Feb. 14, 2010).

688. Id; see supra notes 167-70 (discussing efforts to reestablish Administrative
Conference).
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Congress has acquiesced in its haphazard application of common law deference
doctrines, notwithstanding the clear language of the APA that directs the courts
to decide all questions of law.589

As we have seen, APA section 10, for all practical purposes, is a dead
letter.®®0 Courts have devised common law deference frameworks that have
little or no relationship to the APA’s provisions dictating the scope of judicial
review of agency interpretations of law. Once Congress legislates anew, the
courts will have no choice but to begin with the statute’s deference framework
rather than continuing to rely primarily, if not exclusively, on convoluted
common law deference regimes that predate the APA. After all, the underlying
theory of all deference regimes is that Congress intended to delegate
policymaking authority to the executive branch. Thus, Congress must accept—
and execute —its responsibility for clarifying the applicable standard of judicial
review when a litigant challenges an agency’s exercise of its congressionally
delegated authority.

2. Reestablishing the Administrative Conference

Congress should also breathe new life into the Administrative Conference
of the United States to address the difficult and complex issues of judicial
review and separation of powers.®”l The reconstituted Conference should
operate in a manner similar to the Judicial Conference of the United States, but
with a focus on administrative law. By bringing together representatives of the
bench, the bar, the academic community, and Congress, the Conference is
fundamentally necessary to provide a focal point for resolving the delicate
balance about which Justice Kennedy wrote in Gonzales v. Oregon.5%2

C. Articulating a Reasoned Framework for Determining Ambiguity

The threshold determination of ambiguity remains the most troubling
aspect of the Court’s deference jurisprudence. The seemingly endless and
unduly heated debate among the justices about which deference regime applies
begs the question. The appropriate scope of deference is simply irrelevant

689. See 5 U.S.C. § 706 (2006).

690. The District of Columbia Court of Appeals recently sought to preserve judicial review
under 5 U.S.C. § 706 by reasoning, “Even when an agency’s construction of its statute passes muster
under Chevron, a party may claim that the disputed agency action is ‘arbitrary, capricious, an abuse
of discretion, or otherwise not in accordance with law.”” Eagle Broad. Group, Ltd. v. FCC, 563 F.3d
543, 551 (D.C. Cir. 2009) (quoting 5 U.S.C. § 706(2)(A)). It remains unclear whether the Court’s
common law deference regimes entirely displace § 706, or whether it serves as a stop-gap standard
even if an agency’s interpretation passes muster under whatever common law deference framework
the Court sees fit to apply.

691. On March 3, 2010, just before this article went to press, the Senate confirmed presidential
nominee Paul Verkuil to direct the reestablished Administrative Conference of the United States.
See supra note 170.

692. 546 U.S. 243, 255 (2005) (“[BJalancing the necessary respect for an agency’s knowledge,
expertise, and constitutional office with the courts’ role as interpreter of laws can be a delicate
matter . ...").
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unless the Court first determines, as a matter of law, that a statute is ambiguous
after applying traditional tools of statutory construction. Only then is it
appropriate to consider the agency’s interpretation, and only then should the
Court address the degree of deference due, if any.

The Rehnquist Court’s decision in Brand X has underscored the overarching
nature of the threshold question, which must be resolved before deciding the
appropriate standard of review. For if the reviewing court determines that a
statute is unambiguous, Brand X teaches that the judicial interpretation is
binding on agencies that have already reached —or may subsequently reach—a
different conclusion.

Yet the Supreme Court has never adopted a disciplined framework for
deciding whether a statute—or an agency regulation, for that matter—is
sufficiently ambiguous to warrant deference to the agency to resolve the
ambiguity within permissible statutory boundaries. Lacking such a framework,
the Court all too often ducks its responsibility to resolve ambiguities and
instead becomes embroiled in bitter ancillary debates about which deference
doctrine applies. Moreover, the Court’s inclination to dodge the resolution of
legal issues by declaring ambiguity sets up a poor incentive for Congress and
agencies alike to draft statutes and legislative rules with clarity.

If one factor explains the degree of deference (or lack of deference) courts
ultimately pay agency interpretations of law, it is the outcome of the threshold
determination of ambiguity, inherently a judicial function. Legislative
ambiguities will always be with us as an inherent aspect of reaching political
compromise. Under any of the Court’s modern deference doctrines — Chevron,
Auer, Mead, or Gonzales — the extent to which a reviewing court takes initiative
to resolve an apparent ambiguity using traditional tools of statutory
construction ultimately determines the degree of deference it will likely accord
an agency’s interpretation rather than its own.

Just what traditional tools of statutory construction the federal courts
should consistently apply to decide whether a rule or statute is ambiguous is a
topic that warrants further research and scholarly debate. More often than not,
a shifting majority of the Roberts Court appears to cherry-pick among them to
reach its desired result, which all too often punts the interpretive ball back to
the executive branch.



