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power."253 To date, over forty states have passed some type
of eminent domain reform that limits the ability of
local governments to take private property for economic
development.254 Some of the legislation fails to define blight or
economic development, and thus, does little to place stricter
controls on those types of condemnations.255 Other legislation
has produced stronger reforms.

In one of the most aggressive reforms nationwide, Florida's
legislation severely limits both economic development and blight
condemnations by imposing a ten-year waiting period on local
governments before they can use eminent domain to transfer
land to another owner.256 In 2006, Florida voters placed
additional limitations on state action by approving a
constitutional amendment that requires a three-fifths majority in
both houses to make any exception to the waiting period.257

South Dakota previously prohibited outright the acquisition of
private property via eminent domain "[f]or transfer to any
private person, nongovernmental entity, or other public-private
business entity."258 South Dakota also gives the original owner
the right of first refusal to buy the property back at fair market
value if the condemned property is not used for the purpose it
was taken for after seven years.259 More recently, the meaning
of "blighted" was further redefined in South Dakota to require
the individual property to be a danger to public health and
safety.26o In 2006, South Carolinians overwhelmingly voted for a
constitutional amendment that places greater restrictions on
designating a property as blighted and "specifically prohibits

253 Kelo v. City of New London, 545 U.S. 469, 489 (2005).
254 See Castle Coalition, Eminent Domain Legislation Status Since Kelo, July 16,

2009, http://castlecoalition.org/images/castlecoalition/states-ed-Iegis-map-7-2009.pdf.
For a comprehensive list of recent state legislation concerning eminent domain, see
Castle Coalition, Enacted Legislation Since Kelo, http://castlecoalition.org/index.php
?option=com_content&task=view&id=510&Itemid=107 (last visited Apr. 8, 2010).

255 See Dana Berliner et aI., The Condemnation Landscape Across the Country
Post-Kelo, SM006 A.L.I.-A.B.A. CONTINUING LEGAL EDUC. 433, 439 (2007)
(contending that seventeen states need to reformulate their definitions of "blight" so
as to "complete the job of protecting homes and businesses against eminent domain
abuse"); Dana, supra note 232, at 374-77.

256 FLA. STAT. § 73.013 (2009).
257 FLA. CONST. art. X, § 6; see also CASTLE COALITION, supra note 3.
258 S.D. CODIFIED LAWS § 11-7-22.1 (2009).
259 Id. at § 11-7-22.2.
260 Id. at § 11-9-10.
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municipalities from condemning private property for 'the
purpose or benefit of economic development, unless the
condemnation is for public use.' "261

The Governor of Georgia signed a similar bill into law,
and Georgia voters subsequently approved a constitutional
amendment that requires a vote of elected officials before
property can be condemned for the purpose of redevelopment.262

Soon after, Georgia also modified the state's eminent domain
laws by prohibiting a "blighted" designation for property based
on its esthetic condition.263 After two legislative commissions
on the use of eminent domain, New Hampshire passed a
constitutional amendment that says, "No part of a person's
property shall be taken by eminent domain and transferred,
directly or indirectly, to another person if the taking is for the
purpose of private development or other private use of the
property."264 In addition, to be considered blighted, the property
must be a menace to health and safety.265 Texas may be the next
state to incorporate strong property rights protections into its
Bill of Rights. In May 2009, the Texas House of Representatives
unanimously passed a constitutional amendment aimed at
reducing the effects of Kelo by defining public use as a use only
by the government, the condemning authority, or the general
public.266 In 2008, the Delaware legislature passed much stricter
reform laws than the eminent domain restraints established in
the Kelo decision. Those laws would have given protection to
small businesses, farms and houses of worship from eminent
domain, but the governor vetoed that legislation, and the
legislature failed to override the veto.267 The legislature revisited
the issue in 2009 and introduced another bill with similar

261 Berliner et aI., supra note 255, at 449 (quoting S.C. CONST. art. I, § 13).
262 GA. CONST. art. IX, § II, para. VII; see also Berliner et aI., supra note 255, at

441-42.
263 GA. CODE ANN. § 22-1-1 (2009).
264 N.H. CONST. pt. I, art. XII-a (2006); see also Berliner et aI., supra note 255, at

446 (noting two legislative commissions, which led to amendment).
265 See S. 287, 2005 Gen. Ct., 159th Sess. (N.H. 2006).
266 See Castle Coalition, Fate of True Eminent Domain Reform Now in Hands of

Texas Senate After House Passes Strong Constitutional Amendment 144-0, May 12,
2009, http://www.castlecoalition.org/index.php?option=com_content&task=view&id=
1271&Itemid=130.

267 See Castle Coalition, Special Interests Win, Property Owners Lose with
Delaware Governor's Veto of Eminent Domain Reform, June 28, 2008, http://castle
coalition.org/index.php?option=com_content&task=view&id=732.
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language to the one in 2008. This time, the new governor signed
the bill into law. The new law limits eminent domain to a more
traditional meaning by allowing only uses such as roads and
police stations.268

Other states that have passed reforms, such as Maine
and Kentucky, have acted to bar or severely limit economic
development condemnations while continuing to permit blight
condemnations.269 This limited victory may prove illusory in
that "[alII or virtually all condemnations designated as blight
condemnations could be characterized as economic development
condemnations, inasmuch as the end goal of blight removal is
economic redevelopment."27o Still, other states have done little or
nothing to curb eminent domain abuse. As of 2009, New York
had failed to pass eminent domain reform, but legislation is
currently being considered by the legislature that may result in
meaningful reform. New Jersey's current laws use vague and
subjective standards for determining when municipalities can
take private property for private development. Such broad
criteria led some to conclude that "most every New Jersey
property is subject to acquisition," and that "New Jersey is one of
the nation's worst eminent domain abusers."271 Notably, in 2007,
the New Jersey Supreme Court concluded that the state's
definition of "blighted" did not include property that was merely
"not fully productive" and thereby created some limitation within
which a municipality may apply a statute that allows for the
redevelopment of land in a "stagnant" condition.272 Further
change may be on the horizon as New Jersey currently considers
several reforms to its eminent domain law. One such reform
would place a twenty-four-month moratorium on any use of
eminent domain by the state as a commission examines the
state's use of eminent domain.273 Remarkably, the State of
Connecticut, home to the Kelo case, passed eminent domain

268 See S. 7, 145th Gen. Assemb., Reg. Sess. (Del. 2009).
269 See Dana, supra note 232, at 376; see also Berliner et aI., supra note 255, at

443-44.
270 Dana, supra note 232, at 369.
271 Berliner et aI., supra note 255, at 446. The New Jersey law defines blighted

areas as those "dilapidated," "obsolescent," and in "lack of proper utilization." S.
2823, 212th Leg., 2d Ann. Sess. (N.J. 2007).

272 See Gallenthin Realty Dev., Inc. v. Borough of Paulsboro, 924 A.2d 447, 449
(N.J. 2007).

273 S. 293, 214th Leg., 1st Ann. Sess. (N.J. 2010).
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reform for the first time in 2007, but that reform has been
criticized as doing little to change eminent domain practices in
the state.274

And so, in the midst of various levels of reform, many poor
communities continue their struggle to exist. A national social
movement against eminent domain abuses began only after the
public witnessed a predominantly white community (New
London) being victimized and suddenly, more entitled segments
of society felt threatened. Legal reform has, in large part,
been slow to address the injustice of carte blanche blight
condemnations or to significantly limit economic development
condemnations. While some states have enacted model eminent
domain reform, other states have failed to address the issue
altogether. Furthermore, reform efforts have essentially ignored
the plight of displaced low-income residents who are left without
affordable housing in a neighborhood of their choosing. In
essence, "there has been no legal movement to help ensure that
[residents] ... are provided with better (or even as good)
substitute housing. There has been no debate regarding
measures that might ensure that the new blight-condemnation­
facilitated development includes a substantial number of housing
units for low-income households ...."275 Until such concerns
become part of the eminent domain dialogue, social justice will
not be achieved.

CONCLUSION

The power of eminent domain is not inherently bad. In
certain circumstances, government takings can advance the
welfare of a community and its residents. In some cases where a
clear broader public interest exists, eminent domain powers may
be legitimately used to obtain needed land. But even then,
people may not be "made whole" in a process in which they lose
their home and social connections which were the foundations of
their life.

There are circumstances under which the use of eminent
domain is inherently unjust. The first such circumstance is
the historical and current use of blight as a pretext for the
displacement of entire communities of color. This has been

274 See CASTLE COALITION, supra note 3.
275 Dana, supra note 232, at 378.
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evidenced by the thousands of Mrican American and other
minority neighborhoods that have been eliminated for the
purpose of removing "blight." Areas receive the moniker of
"blighted" so that developers can claim the land for an ostensibly
"better" use and cities can increase their tax base. In so
doing, residents in communities targeted for blight removal are
sent the message that-unlike better off, nonminority
communities-their homes and neighborhoods are expendable.
Existing residents are not treated in a way that recognizes them
as valued citizens. In an environmental context, when local
officials calculatedly place hazardous waste sites in communities
of color, we call that environmental racism. In the realm of
property jurisprudence, the intentional targeting of communities
of color for "blight removal" constitutes eminent domain racism.

By giving state legislatures seemingly unlimited authority to
define when blight condemnations can occur, courts have failed
in their social obligation. Even as many states reform laws to
address eminent domain abuses, most states have failed to
define blight in a way that prevents the removal of entire
neighborhoods on the basis of the complexion of those living
there. This was true when federal and state governments
condemned entire communities of color for "urban renewal," and
it continues to be true when governments condemn minority
neighborhoods for present-day redevelopment. Such blight
removal condemnations violate the notion of justice in that they
result from arbitrary distinctions based on race and class, which
allow for unjust outcomes. Such an approach is in direct conflict
with Rawls's view of "justice as fairness," which is marked by the
"elimination of arbitrary distinctions and the establishment,
within the structure of practice, of a proper balance between
competing claims."276 In instances where neighborhoods are
threatened by blight condemnations, justice demands that the
interests of poorer and minority communities are protected.

Takings for economic development constitute another
circumstance of injustice in eminent domain. Just as the term
blight has come to signify racial injustice, economic development
condemnations also primarily impact poor communities and
communities of color. Justices O'Connor and Thomas warned

276 JOHN RAWLS, JUSTICE AS FAIRNESS (1958), reprinted in JOHN RAWLS:
COLLECTED PAPERS, supra note 49, at 48.
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that such takings would fall disproportionately on poor
communities who have the least resources and power. Certainly,
U.S. eminent domain history served as a reliable barometer for
their premonition. As noted, a 2007 report found that the
majority of areas recently approved for economic development
condemnations consisted of residents who were, on average,
poorer, less educated, and more likely to be people of color.277

And so, the pattern of injustice continues. This pattern
represents a betrayal of western religion's roots in which society
and institutions share the responsibility of protecting vulnerable
members of society and ensuring a just society. It also is
injustice under the veil of utilitarianism ("greatest good for the
greatest number") and a betrayal of our nation's sense of
fairness. Rather than a theory of utility, social justice demands
''justice as fairness," justice that would not allow individuals or
institutions to impose upon the poor and vulnerable in society the
prospects of displacement from home and community for the sake
of profiting others.

The abuses of blight and economic development
condemnations also run counter to the higher standard of cosmic
justice, which requires that the parties end up in the position
they would have held but for their cosmic misfortune. In an
eminent domain context, this would mean implementing policies
which would ensure that the residents of poorer and minority
communities would themselves reap the benefits of any "blight"
removal and economic development that occurs in their
neighborhood.

As it is, the present-day circumstances of injustice in
eminent domain bear disturbing resemblances to Discovery-era
takings of tribal land, which contradicts justice in any form.
As noted, indigenous people were the victims of government
takings long before the Supreme Court established the
doctrine of discovery as American law. The Supreme Court's
acknowledgement of such, however, was of great consequence for
reasons that also apply to the Court's holding in Kelo. First, just
as Johnson v. M'!ntosh put the imprimatur of the Supreme Court
on the doctrine of discovery, the Kelo decision gave the Court's
blessing on economic development takings, which enabled
dominant social groups and economic development interests to

277 See CARPENTER II & Ross, supra note 252, at 6-7.
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exploit disadvantaged communities nearly at will. Second, as
Johnson acknowledged the loss to Indian tribes of the right of
free alienability, Kelo has signified a similar loss for many
Americans, that is, "the right to sell their real property to
whomever they [wish] for whatever amount they [can]
negotiate."278 Such a legal environment seriously compromises
the fundamental property rights of people living in poorer
neighborhoods and communities of color.

Given these injustices, what is the way forward? A review of
the civil rights struggle, the environmental justice movement,
and housing reform demonstrate how social movements and legal
reform can be vehicles for social justice for poor neighborhoods
and communities of color. In the four years since the Kelo
decision, social movements have surfaced allover the country to
protest economic development condemnations. The fact,
however, that a national debate about eminent domain abuse
only erupted after the Court ruled in Kelo that a predominantly
white neighborhood (New London) could be taken for economic
development purposes raises the question of just how concerned
the movement is about poor neighborhoods and communities of
color, which have been exploited through eminent domain actions
for decades.

A second potential recourse for social justice is legal reform.
Since the passage of Kelo, a majority of states have enacted some
type of eminent domain reform that impacts the ability of local
governments to take private property for economic development.
In some cases, this represents a significant effort to reverse the
negative impact on poor people and communities of color, and it
is tempting to believe that these movements will bring justice to
all communities. The evidence, however, does not suggest as
much as these reforms do not substantially redefine how
jurisdictions may use blight. As a result, poor people and
communities of color still find themselves as easy targets for
unjust condemnations because of inadequate attention to these
communities and inadequate laws to protect them. Until
legislatures and courts act to ensure that some people alone do
not "bear public burdens which, in all fairness and justice, should
be borne by the public as a whole," the unjust legacy of Kelo will
continue.

278 See Miller, supra note 160, at 67-68.
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"Justice, if we only knew what it was," queried Socrates. As
it turns out, in the case of eminent domain law, we know what
justice should be: the equal ability of citizens, regardless of race,
income or any other distinction, to protect their home and
community from unwarranted condemnation.


