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I. INTRODUCTION AND CONTEXT

HETHER or not something is “income” is a question that has

frequently caused conflict since income taxation began. Usu-

ally, determining what constitutes income is important because
it establishes liability for taxation. For purposes of this article, however,
income classification is important for determining the existence of a pub-
lic subsidy for certain nonprofit organizations currently exempt from fed-
eral income taxation in Canada. Although the nonprofit sector
encompasses both charitable and non-charitable organizations, I will use
the specific term “nonprofit” in this article to refer to non-charitable enti-
ties exempt from taxation by virtue of paragraph 149(1)(/) of the Income
Tax Act! (ITA) (the “Provision”), explored later in this work.

This paper will examine the concept of “income” and will conclude
that: (1) these entities can earn income and would therefore be properly
subject to taxation but for the Provision; and (2) as a consequence, the
exemption from taxation that nonprofits enjoy is a tax expenditure. Fur-
thermore, the program supported by this spending should be evaluated to
determine its effectiveness.

II. NONPROFITS GENERALLY

There are three sectors to the economy: private, public, and nonprofit.
The nonprofit sector has been given other names in an attempt to de-
scribe its role with absolute precision,? but that is not the focus of this
work, thus I will use this term throughout. The nonprofit sector contains
both charitable and non-charitable actors, and by virtue of the way the
private and public sectors are defined it is a sector composed of residual
actors, meaning if one is not a member of the governmental sector or the
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private sector, then one is a member of the nonprofit sector.> Charities
are the most visible actors in the sector, but are not the only ones.*
Within the sector, the members typically have a non-distribution con-
straint, which prohibits profit-taking by owners, operators, or members of
the individual entities.> Charities, at least ones that wish to be able to
issue tax receipts for donations, must be registered with the Canada Rev-
enue Agency,® but the Promaster Memory Card other members of the sec-
tor may be much more informally organized to the point of being ad hoc.
I will further distinguish between charities and non-charities by referring
to the latter as ‘nonprofits’, which is how they are referred to in the head-
ing of the Provision. These nonprofits can be clubs, societies, or associa-
tions.” Associations have been judicially interpreted to include
corporations,® which are the most organized type of entity contemplated
in this Provision, while clubs and societies can be loose and unorganized.
The use of these three qualifying entities ensures that the types of organi-
zations which can avail themselves of the benefit of the Provision are
virtually unlimited, with the exception of inter vivos trusts and
partnerships.

III. THE PROVISION

The Provision exempting the income of nonprofits from federal income
taxation reads as follows:

No tax is payable under this Part on the taxable income of a person
for a period when that person was

Nonprofit organizations

(I) a club, society or association that, in the opinion of the Minis-
ter, was not a charity within the meaning assigned by subsection
149.1(1) and that was organized and operated exclusively for social
welfare, civic improvement, pleasure or recreation or for any other
purpose except profit, no part of the income of which was payable to,
or was otherwise available for the personal benefit of, any proprie-
tor, member or shareholder thereof unless the proprietor, member
or shareholder was a club, society or association the primary purpose
and function of which was the promotion of amateur athletics in
Canada.’

3. Scott, supra note 2, at 48-50.

Id.

5. Henry Hansmann, The Rationale for Exempting Nonprofit Organizations from
Corporate Income Taxation, 91 YALr: LJ. 54, 56 (1981).

6. Income Tax Act, RS.C, ch. 1, § 118.1(1). This grants a charitable donation tax
credit for gifts to registered charities and certain other entities. “Registered char-
ity” is in turn defined in ITA § 248, which requires application to the Minister of
National Revenue in prescribed form.

7. Income Tax Act, § 149(1)(/).

8. Minister of Nat’l Revenue v. St. Catharines Flying & Training Sch. Ltd., [1955]
S.C.R.738 (Can.).

9. Income Tax Act, § 149(1)()).
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Thus the Provision bestows exemption on any person who can bring
itself within the wording of the paragraph, as no registration or recogni-
tion is required.'® Any person who claims exemption by virtue of the
Provision must file an information return for a taxation year in which the
person received certain passive income in excess of $10,000, had assets
with a book value of $200,000 at the close of the preceding fiscal year, or
had been required to file the information return in a previous year.'" Ac-
cordingly, there are likely a large number of entities claiming the benefit
of the Provision which are not known to the Canada Revenue Agency.
Estimates of the size of the nonprofit sector in 2003 range from 161,000'2
to 200,000 entities,' and further estimates place the percentage of chari-
table nonprofits to the nonprofit sector at just over half,'* leaving just
under half the entities as non-charitable nonprofits, likely numbering be-
tween 80,000 and 100,000 entities.’> The number of information returns
that were filed in 2003, however, was a mere 12,399,'6 leading to the con-
clusion that significant authoritative statistical information on the non-
charitable subsector is presently unavailable.

The requirement that a nonprofit entity be a club, society or associa-
tion is very broad, and excludes very few organizational forms, while the
need for the nonprofit organization (NPO) to be organized and operated
for a purpose other than profit is both strict and lax.!” The mandatory
technical requirements are strict and must be met, including that no divi-
dends or other personal benefits can inure to shareholder/owners, the op-
erations of the organization must accord with its purpose, and that the
organization claims a purpose other than profit.'®8 The purpose require-
ments, however, are lax; there is no broad mandate that entities must

10. Id.

11. Id. § 149(12).

12. National Survey of Nonprofit and Voluntary Organizations (NSNVO), Corner-
stones of Community: Highlights of the National Survey of Nonprofit and Volun-
tary Organizations, No. 61-533 XPE, at 8 (2005) available at http://www.statcan.gc.
ca/pub/61-533-x/61-533-x2004001-eng.htm [hereinafter National Survey]

13. Scott, supra note 2, at 8.

14. Imagine Canada, How Many Charities and Nonprofits are there in Canada and the
Provinces, NONPror1r LiBRARY CoMMONS, 2003, http://nonprofitscan.imagine-
canada.ca/tir_how_many_charities.

15. According to data supplied by Canada Revenue Agency (CRA), in 2005 approxi-
mately 82,200 registered charities existed in Canada. Using the information from
the National Survey, and taking 161,000 to be the whole of the sector, it would
seem that just under 80,000 non-charitable nonprofit entities exist in Canada. The
study states elsewhere, however, that forty-four percent of all nonprofit organiza-
tions are non-charitable entities, which would result in 70,840 non-charitable non-
profits, still a significant number. The truth undoubtedly rests somewhere between
the two figures, but ultimately the size of the entire sector is significant, as is the
specific part of the sector being examined here. Registered Charities Newsletter,
CANADA ReviNUE AGENcy, No. 27, Fall 2006, at 2, http://www.cra-arc.gc.ca/E/
pub/tg/charitiesnews-27/charitiesnews-27-e.html#P151_3567.

16. Data from ATIA request A-041872 (on file with author) [hereinafter ATIA].

17. GST for Not For Profit Organizations and Registered Charities, BDO Dunwoody
LLP, http://www.bdo.ca/markets/notforprofit/documents/BDODunwoody-GSTfor
nonprofitorganizations.pdf.

18. Id.
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fulfill, and no quid pro quo that must be given.!® As long as any object
other than profit is stated in conjunction with the other requirements, the
organization will be exempt under this provision.20

The jurisprudence on ITA paragraph 149(1)(/) and its successors has
evolved over the years, largely causing the types of entities exerting a
claim to the exemption to change significantly. The biggest evolution re-
volves around the type of activities that a NPO can engage in, and by
extension the types of entities attempting to claim the exemption,
through the interpretation given to the purpose test.2! When the Provi-
sion was first enacted in 1917, small grass-roots type entities sought to
claim its benefit, but by the end of the 20th century large commercial
operations operating for the benefit of private groups were unabashedly
litigating to seek its application.?? Case law requires a few elements to be
present before exemption is granted under this provision. The nonprofit
purpose must actually be pursued by the entity claiming the exemption as
merely funding another entity to carry out the nonprofit purpose is insuf-
ficient.?> Commercial activity is acceptable in a nonprofit entity, and it
does not matter whether it operates in an industry in competition with
members of the private sector, as long as the ‘organized and operated’
elements are properly structured, and the true focus of the entity is its
stated nonprofit objectives.>* The purpose of an entity may be focused
solely on the benefit of a private group, such as lawyers, which are not
underprivileged and have no identified need for social support.?’

IV. THE INCOME DEFINITION THEORY AND
CANADIAN NONPROFITS

The scholar who proposed that nonprofits do not earn income as we
understand the concept to be was American Boris Bittker; he focused on
the definitional difficulties faced by organizations whose revenue is gen-
erated mostly from donations.?¢ Bittker asserted that the concept of in-
come is an uneasy fit because the underpinnings are for entities that exist
to maximize profit, and these do not translate to nonprofit entities:
“When the familiar methods of income measurement proscribed by the

19. Id.

20. Id.

21. Income Tax Act, § 149(1)(/).

22. E.g., Income War Tax Act, 1917, 7-8 George V., c. 28, assented to Sept. 20, 1917,
Conner, Carter & Walters, New Canada Not-For-Profit Corporations Act and Its
Impact on Charitable and Non-profit Corporations, CANADIAN Ass’N, Jan. 2005,
http://www.axi.ca/tca/jan2005/guestarticle_3.shtml.

23. E.g., Woodward’s Pension Soc’y v. Minister of National Revenue, [1962] CTC 11
(Can); Eliza Erskine, Can a Canadian Non-Profit Earn a Profit? CRA’s Views on
The Subject, GLoBAL PuiLANTHROPY, Nov. 11, 2009, http://www.globalphilan-
thropy.ca/index.php/blog/comments/can_a_canadian_non-profit_earn_a_profit_
cras_views_on_the_subject/.

24. Erskine, supra note 23.

25. Id.

26. Boris Bittker & George K. Rahdert, The Exemption of Nonprofit Organizations
from Federal Income Taxation, 85 Yarr: LJ 3, 307-14 (1976).
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Internal Revenue Code, the accounting profession, or administrative
practice are applied to nonprofit organizations, these methods must be
stretched to, or beyond, the breaking point.”?? The primary cause of this
disjunct was the issue of how to classify donations for public service orga-
nizations, whether as income, gifts that would be exempt from taxation,
or capital contributions.?8 On the other hand, he also stated that the ex-
penditures incurred in carrying out the nonprofit mandate of an organiza-
tion would not be allowable deductions under existing taxation concepts,
as they were not incurred for the purpose of making a profit,?? the basic
standard for allowing deductions from income. In Bittker’s opinion,
these problems mean that income cannot be accurately determined for
entities which rely on donations as a primary source of revenue.3° But
the article in which Bittker made this assertion is very clear that only
donative nonprofits experience this problem, not mutual benefit organi-
zations,3! which is Bittker’s classification, and where many of the non-
charitable nonprofit entities at the focus of this article would fit. In Bitt-
ker’s terms, donative nonprofits are a type of public service organization
which receives the bulk of its revenue from donations and gifts. Another
broad category, mutual benefit organizations, exist to provide goods or
services to their members, and are controlled by these members.32 The
non-charitable nonprofit entities at the center of this examination do not
earn a significant proportion of their revenues from donations or gifts,
but rather from active and passive income.33 Although some Canadian
academics have discussed the taxation of the nonprofit sector as a whole
and seem to understand and apply this income definition theory to the
whole sector rather than just donative entities, this is simply not what the
theory was meant to do. Bittker’s income definition theory focuses exclu-
sively on donative entities, which are entities that receive the bulk of their
revenue from donations; he specifically states in this article that mutual
nonprofits should be treated as flow-through entities for tax purposes,
with individual members having an entity’s income imputed to them.4

27. Id. at 307-8.

28. Id. at 308-9.

29. Id. at 310-12.

30. Id. at 314.

31. Bittker’s classification of entities are subject to the same non-distribution con-
straint as donative entities, but which exist for the benefit of their members rather
than for public service. Id. at 305-6.

32. Bittker, supra note 26, at 305-6. See also Hansmann, supra note 5, at 60 n.25.

33. For example, data provided by Canada Revenue Agency pursuant to Access to
Information Request A-041872 demonstrates that, for the 2006 tax year, gifts to
entities claiming exemption under ITA para. 149(1)(/) totalled just 0.34% of the
total revenue of these entities who filed the information return Form 1044. Active
income made up 49.68% of revenues, and passive income made up 5.94%. This
demonstrates the relative insignificance of gifts to these entities, and the fact that
they do not rely on donations for much of their revenue. While some categories of
entities within this class had higher percentages of gifts than others, at no time did
gifts form a significant part of the income of any category of entity type, and cer-
tainly did not rival active income as a revenue source. ATIA, supra note 16.

34. Bittker, supra note 26, at 306-07.
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Income is a social construct, created by legislation and defined by each
nation to reflect priorities and values inherent to their respective socie-
ties, and accordingly, will differ from country to country.#’” Under the
statute used to impose and collect taxes in Canada, the Income Tax Act,
non-charitable nonprofit entities earn income that would otherwise be
subject to taxation, but that income is exempted from taxation under ITA
paragraph 149(1)(/) as long as the recipient is organized and operated for
a purpose other than profit.4®8 This will be examined in greater detail
later in this article.

B. RELEVANCE

The definition of “income” is likely to be most relevant in the real
world in order to calculate liability under an income tax. Income differs
from the concept of “wealth,” which, at its basic level, assesses the depths
of one’s overall financial picture.*® Income deals with a calculation for a
specific period of time, a snapshot that usually encompasses a year, and
may or may not include every penny that touches a taxpayer’s hands dur-
ing that time, as well as certain amounts that do not.>® Income is usually
defined by legislation, and certain receipts are included in a taxpayer’s
income, while others are left out entirely.’! Value judgments are made in
the development of this legislation; for example, is a dollar found on the
sidewalk considered “income” and therefore properly subject to taxa-
tion? Would the answer change if the finder of that dollar gave it to a
homeless person on the next corner? Or if she bought a coffee with it at
the corner store? Or if she directed the homeless person to pick it up
himself? In each of these scenarios, the individual made a specific con-
sumption choice and determined where the dollar would be consumed, or
by whom, so why should the treatment differ, if at all? Should a child’s
birthday money from his mother be counted as income to the child?
Should it matter if that child is eight or twenty-eight? Or, is it true that “a
buck is a buck is a buck,”52 such that it is appropriate to classify any and
all receipts as income to a recipient? The reasons behind why the tax

ker of “theory of the second-best.” Steven M. Suranovic, The Theory of the Sec-
ond Best, INT'. TRADE THEORY AND Por’y, Feb. 16, 2007, http://
internationalecon.com/Trade/Tch100/T100-2.php.

47. For example, Canada does not define ‘income’ to include lottery winnings, while
the United States does. Netherlands imputes income to taxpayers from owner-
occupied housing, which neither Canada nor the United States include in their
definitions of ‘income’. See M. Peter van der Hoek, Taxing Owner-Occupied
Housing: Comparing the Netherlands to Other European Union Countries, Pus.
FIN. AND MaMrt. 4, 7 (2007): 393-421, MPRA Paper No. 5876, available at http:/
mpra.ub.uni-muenchen.de/5876/.

48. The Provision refers to these entities as non-profit organizations. Income Tax Act,
§ 149(1)(/).

49. Brack’s Law DicrioNary 1624 (8th ed. 2004).

50. Id. at 778.

51. Such as windfalls, like lottery winnings, under the Canadian tax regime.

52. A phrase popularly attributed to the findings of the Carter Commission. Kenneth
Carter, Royal Comm’n on Taxation, Report of the Royal Comm’n on Taxation,
Queen’s Printer, Ottawa (1966).
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system contains the elements it does or does not contain certain other
elements are as much tax policy as politics. These questions need to be
explored when looking at a provision in order to understand what that
provision is supposed to accomplish, in order to assess and determine
whether or not it accomplishes its purpose and should remain, or if it
needs to be amended or abolished. Thus, it is necessary to enunciate the
tax policy behind the exemption for nonprofit organizations in order to
evaluate the provision, which although necessary is beyond the scope of
this paper.

C. THEORETICAL STARTING PoINT: HAIG-SIMONS FORMULATION

The most widely accepted theoretical formulation of income is the one
put forth by Henry Simons in 1938, based on the earlier works of Robert
Haig and George von Shantz.>®> Commonly referred to as the Haig-
Simons definition of income, or the comprehensive definition of income,
this states that income for a given period is the sum of a taxpayer’s
change in real wealth and her consumption during this period. This can
be expressed as the following algebraic sum:

Al = C + AW

where Al is the taxpayer’s annual income, C is the value of her annual
consumption, and W is the real value of her wealth.>* Controversy arises,
however, in defining the terms used in the formula, specifically what con-
stitutes “consumption”>> and what constitutes “wealth”.

Determining ‘income’ is important for many reasons; for our purposes,
two reasons stand out. First, for discussion purposes, it is important to
have a framework for understanding the discussion behind the definition
of income; for as discussed above Bittker disputes the notion that non-
profit organizations can even have ‘income’ because the concept is
unique to profit-oriented ventures.’® Second, when examining the cost of
the tax preference for nonprofit organizations, a benchmark norm must
exist to be able to quantify the deviation from the norm. An absolute
figure for this ‘deviation,’ or ‘preference’ as a tax person is more likely to
call it, is impossible to authoritatively quantify, since the real-world econ-
omy is heavily influenced by the presence of big government, through
taxes, regulatory requirements, and other overlapping laws, and one must
have a great imagination to hypothesize what the normative tax would be
in the absence of influence.

53. See Victor Thuronyi, The Concept of Income, 46 Tax. L. Riv. 45, 46 (1990).

54. Id.

55. For example, there is controversy about whether interest should be considered
part of a person’s consumption. Some state that interest constitutes a reduction in
net wealth and is not consumption. Others argue that ‘consumption’ must include
expenditures which produce a current personal benefit, and therefore personal in-
terest should be non-deductible. See Stanley Koppelman, Personal Deductions
Under an Ideal Income Tax, 43 Tax. L. Riv. 679, 716 (1988).

56. Bittker, supra note 26, at 302.
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In attempting to define ‘income,” Simons stated that “income must be
conceived as something quantitative and objective. It must be measura-
ble; indeed, definition must indicate or clearly imply an actual procedure
of measuring. Moreover, the arbitrary distinctions implicit in one’s defi-
nition must be reduced to a minimum.”? Some commentators expect
that the Haig-Simons definition would confuse, as it is a concept bor-
rowed from the discipline of economics for use in the discipline of law,
and without the narrow meanings applied to the underlying concepts
used in economic theory, the “meaning collapses when it is applied in the
real world.”>® The quest for the perfect definition of income is a chimera,
however, as the existential question of “what is perfect” will come back to
haunt one every time. In dealing with the ideal formulation of “income”
one must examine the goals of the tax system as a whole, as well as taking
into account numerous tax policy concerns, such as administrative ease,
fairness, efficiency, equity, and political constraints, to name a few. It has
been recognized that the tax system is more than just a simple revenue
raising tool for the various levels of government that employ it;>° it is also
a social tool used to re-engineer the burdens of society, encourage vari-
ous types of behaviors, and discourage others.®® The search for the per-
fect definition of ‘income’ would have to be done in a vacuum, which is
not possible in the real world. There is no absolute criterion for income
and what may be a constituent element of it; it is a social construct, and
therefore always open to debate. Simons recognized this, stating that
“one must face the fact that income is an actual tax base and that income
taxes must finally be appraised in terms of general rules of procedure
which best define their nature. Hence arises the need for rigorous, objec-
tive definition.”®! The comprehensive definition is a starting point for
establishing income, taking a global approach, which is then modified to
suit the needs and norms of each taxing jurisdiction. Under this broad
theoretical definition of income, any accession to wealth experienced by
non-charitable nonprofit organizations would clearly be income, but since
each country is free to define income as it pleases, the practical applica-
tion of income in Canada could theoretically result in a definition that
does not result in income recognition for nonprofit organizations.

57. Henry C. SIMONS, PERSONAL INCOME TAaXxATION: TiHE DEFINITION OF INCOME
AS A ProBLEM OF Fiscal PoLicy, 42-43 (1938).

58. Thuronyi, supra note 53, at 46.

59. “[T]axation serves many purposes in addition to the old and traditional object of
raising the cost of government from a somewhat unenthusiastic public.” R. v.
Golden, [1986] 1 S.C.R. 209, 1986 CarswellNat 236 q 10 (Can.).

60. See David G. Duff, Tax Treatment of Charitable Contributions in Canada: Theory,
Practice, and Reform, 42 Osgoode Hall L.J. 47, 52 (2001), available at http://papers.
ssrn.com/abstract=293706 (the key purpose of an income tax is “. . . to impose a
social claim on a share of each taxpayer’s annual gains from participation in the
market economy.”).

61. Simons, supra note 57, at 139.
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VI. THE CANADIAN DEFINITION OF INCOME

To determine what “income” is, whether or not in the context of non-
profits, the ITA is the starting point. But, since nowhere in the ITA is
“income” actually defined, jurisprudence must also be examined to ex-
pand on our understanding of the concept.

A. THE STATUTE-ITA ss.3(A)

The Canadian approach to income reflects its historical ties to the
United Kingdom, eschewing the comprehensive approach adopted by the
United States in favor of a schedular approach. As a starting point to
defining income in the United States, the Internal Revenue Code states
in section 61 that all income shall be included in gross income, regardless
of source, except as otherwise provided.®> Thus the default position in
the United States is that everything is included in the definition of in-
come.?® The Canadian approach comes from the opposite direction; the
ITA expresses in section 3(a) that income of a taxpayer arises from an
office, employment, business or property,°* and despite global language
in the provision, it has been relatively narrowly interpreted so that if a
receipt is not on this list, it is not included in a taxpayer’s income and as
such is not taxable to her.®> There seems to be a presumption that some-
thing is not income unless it is of the type listed in section 3(a). As the
Federal Court of Appeal wrote, “Parliament has chosen to define income
by reference to a restrictive doctrine while recasting it in such a manner
as to achieve broader ends.”®® Thus the Canadian approach uses the
‘source’ concept of income, meaning that a receipt by a taxpayer must be
“analyzed and allocated to a source which is either expressly enumerated
in the Act or recognized by case law” in order for it to be considered as
‘income’.%7 This different approach is one reason why Bittker’s assertion
that nonprofits do not earn income cannot be imported into Canada with-
out analytical thought, i.e. his assertion was meant to apply in the Ameri-
can context, which views income concepts far differently than do
Canadians. This is not to say that his theory fits any better in the Ameri-
can context, but rather that the two different concepts of income must be
taken into account when sending theory across national boundaries.

62. 26 U.S.C § 61(a) (2006).

63. Comm’r v. Glenshaw Glass Co., 348 U.S. 426, 431 (1955). The Court developed a
three-part test to determine if something was income: undeniable accessions to
wealth, clearly realized, and over which the taxpayers have complete dominion.

64. Income Tax Act, § 3(a).

65. For example, lottery winnings and strike pay are not income. Fries v. Canada,
[1990] 2 C.T.C. 439 (Can. Tax Ct.). Also, damages stemming from the cancellation
of an employment contract prior to the commencement of employment is not in-
come. Schwartz v. Canada, [1996] 1 C.T.C. 303 (Can. Tax Ct.).

66. Bellingham v. Canada, [1995], 1 F.C. 613, at q 28 (Can. Fed. Ct.).

67. Tim EpGAR & DANIEL SANDLER, MATERIALS ON CANADIAN INcOME Tax 79,
(Thompson Carswell, 13th ed. 2005).
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1. Liability to Tax-Persons

Who is liable to taxation is also important, and this is determined with
reference to the ITA. Tax legislation used to be subject to a rule of strict
interpretation,®® but today is more properly interpreted using the ordi-
nary rules of statutory interpretation, using a teleological approach,®®
meaning “a legislative provision should be given a strict or liberal inter-
pretation depending on the purpose underlying it, and that purpose must
be identified in light of the context of the statute, its objective and the
legislative intent.”7? With this in mind, like any other statute, the word-
ing of the Provision must be carefully examined and all parts must be
given meaning including words like ‘person’ and ‘taxable income.’

Subsection 2(1) states that “an income tax shall be paid, as required by
this Act, on the taxable income for each taxation year of every person
resident in Canada at any time in the year.”’! Thus the object of taxation
is a resident ‘person.’’? ‘Person’ is defined in section 248 to “ ‘include any
corporation, and any entity exempt, because of subsection 149(1), from
tax under Part 1 on all or part of the entity’s taxable income.””® ‘Tax-
payer’ is defined in a slightly different manner, to “include any person
whether or not liable to pay tax.”’# The terms ‘taxpayer’ and ‘person’ are
generally used interchangeably,”> and include individuals, which are per-
sons other than corporations.’® General charging provisions in the ITA
attach to persons, not taxpayers, which mean if someone or something
falls within the definition of ‘person’ in the ITA, then they are liable to
pay tax pursuant to subsection to subsection 2(1) on their worldwide in-
come, as set out in s. 3(a).”7 This is how liability attaches in the ITA,; it
does not depend on what kind of person (i.e. private, charitable, etc.)
earns the income, but whether or not it is a ‘person.” Since the definition
of ‘person’ is extremely broad, and the definition explicitly states that any

68. See, e.g., British Columbia Railway v. The Queen , [1979] C.T.C. 56 (Can. Tax Ct.).
That traditional view went unchallenged until the decision of the Supreme Court of
Canada in Stubart Investments Ltd. v. The Queen, [1984] 1 S.C.R. 536, at ] 61. In
that case the Supreme Court displaced the rule of strict construction with the con-
textual approach to statutory interpretation advocated by E. A. Driedger in his
classic work, ConsTrRUCTION OF Starturis 87, (Toronto: Butterworths 2d ed.
1983). Québec (Communauté urbaine) v. Corp. Notre-Dame de Bon-Secours,
[1994] 3 S.C.R. 3. “The tenets of the ‘teleological’ approach are, now, firmly en-
trenched in our jurisprudence.” Bellingham v. Canada, supra note 44, at q 30.

69. See EnGAR & SANDLER, supra note 67, at 763. Usually statutory interpretation
concepts in income tax law are used when determining whether a transaction is
within the reach of the ITA. The focus here is much more basic.

70. Id.

71. Income Tax Act, § 2(1).

72. 1 will assume for purposes of this paper that all persons are residents.

73. Income Tax Act, § 248(1).

74. Id.

75. This is usually the case. But see, Oceanspan Carriers Ltd.v. R. [1987] 1 C.T.C. 210,
1987 CarswellNat 340 (Can. Fed. Ct.) (where the Federal Court of Appeal ruled
that ‘taxpayer’ does not include a non-resident corporation with no Canadian
source of income).

76. See Income Tax Act, § 248(1) (defining individual).

77. 1d. § 2(1).
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entity claiming exemption under subsection 149(1) is a person, there can
be no doubt that nonprofit organizations are persons under the ITA, and
would therefore be subject to taxation on their worldwide income if no
exemption provision existed. This might seem like circular reasoning, as
the Provision both gives the exemption and results in personhood, but the
definition of person merely states the obvious, that these entities are per-
sons just like entities which exist for a profit purpose, and the definition
of person was amended to include this statement in order to require enti-
ties seeking exemption under the Provision to file information returns.”®
The focus of their activities does not have anything to do with whether
one group is a person and an identical group with a different focus is not.

2. The Provision

Further, an examination of the wording of 149(1)(l) itself is instructive,
and necessary under the cannons of statutory interpretation. The object
of the Provision is a person, as the opening of subsection 149(1) states
that the subsection applies to persons, for taxable periods during which
that person was one of the enumerated entity types which are set out in
the paragraphs following, (1) being nonprofit organizations.”® Thus, if
there were no person, there would be no availing oneself of the benefits
of the exemption granted by paragraph 149(1)(1), which would obviate
the very existence of the Provision. In addition, the exemption applies to
the taxable income of the person, which means that the Provision itself
anticipates that these entities will earn income. There is a presumption
that the words are in a provision for a reason, and this means that the
only ones who may benefit from the Provision are persons who earn in-
come. Put in another way, if it was not possible for anyone to get the
benefit of the Provision (i.e. the person cannot earn income), the pre-
sumption is that the Provision would not have been created in the first
place. Generally, statutory provisions are made to be used.

3. Source

As stated earlier, in order for an amount to be income for Canadian
income tax purposes, it must be from an office, employment, business, or
property source.8® If the amount has no source and is not a taxable capi-
tal gain, it is not subject to taxation.8! It is the character of the source
that determines income status, not the character of the earner. In the
ITA, a ‘person’ is defined to specifically include any club, society, or asso-
ciation which claims the benefit of the paragraph 149(1)(/) exemption.82

78. This filing requirement was added in § 149(12) by 1992 Technical Bill, effective for
fiscal periods ending in 1993 or later. Such an organization must file Form T1044.

79. See Income Tax Act, § 149(1)(J).

80. Income Tax Act, § 3(a).

81. Taxable capital gains are not ‘income’ but are still subject to taxation.

82. Income Tax Act, § 248(1). “person”, or any word or expression descriptive of a
person, includes any corporation, and any entity exempt, because of subsection
149(1), from tax under Part I on all or part of the entity’s taxable income and the
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The two most likely sources of income for a nonprofit to earn are busi-
ness and property income because a non-corporeal person, such as a non-
profit, would be unable to serve as an employee or hold office.®3

In determining whether something is from a source, the Supreme Court
of Canada stated, “whether the taxpayer intends to carry on the activity
for profit, and whether there is evidence to support that intention” is an
appropriate consideration.®* That statement would seemingly prevent
any amount earned by a nonprofit from being classified as income, be-
cause the focus is on the intent to generate profit, and a nonprofit must
have as its purpose any purpose other than profit. This seeming conun-
drum can be clarified by understanding that the definition of profit as
used in the case law relating to the source concept of income is from a
merely mathematical perspective,® meaning simply that in respect of a
revenue stream it generally refers to any amount that remains after allow-
able expenses (i.e. net income) as profit. There are two different focuses
for the concept of ‘profit’ in the context of this exemption, and this is the
reason for the confusion. Profit, in the context of determining if an entity
has made a profit on a particular endeavor, is calculated pursuant to ordi-
nary commercial practices,®® which may reflect generally accepted ac-
counting principles as well as specific legislative provisions. In the other
context, determining that the purpose of the nonprofit organization is for
a purpose other than the generation of profit, such as community im-
provement, has no impact on whether or not it actually has revenue in
excess of expenses with regard to a particular endeavor. The dichotomy
of having pure mathematics on one side, and focus and purpose on the
other is essential for resolving this; one concept refers to a particular en-
deavor that the entity enters into, and if the entity intends to make
money on the endeavor, while the other refers to the existentialist issues
surrounding the creation and raison d’étre for the organization. The con-
fusion is reflected in the literature in this area. Specifically, in the first
Canadian article that addressed NPO taxation, the author, Ronald
Knechtel, stated that “since an organization, to qualify for exemption
under para.149(1)(1) cannot carry on any activity for the purpose of
profit, it appears that it cannot carry on a business within the ordinary
meaning of that word. Thus, all of its activities must be non-business ac-
tivities.”87 Case law decidedly contradicts this assertion, since entities

heirs, executors, liquidators of a succession, administrators or other legal repre-
sentatives of such a person according to the law of that part of Canada to which
the context extends.

83. Profit includes income from business and investments. Ronald C. Knechtel, “Tax
Treatment of Non-Profit Organizations” in Report of Proceedings of the Forty-First
Tax Conference, 35:1, at 35:5 (1991) [hereinafter Knechtel]. See also 1T-459-Ad-
venture or Concern in the Nature of Trade, Canada Revenue Agency, Sept. 8,
1980, available at http://www.cra-arc.gc.ca/E/pub/tp/itd59/README.html.

84. Stewart v. R., [2002] 2 S.C.R. 645, 2002 SCC 46, at | 61 (Can.).

85. Knechtel, supra note 83, at 35:5.

86. See, e.g., The Royal Trust Co. v. Minister of Nat’l Revenue, [1957] Ex. C.R. 70, 9
D.L.R. (2d) 28 (Can. Fed. Ct.).

87. Knechtel, supra note 83, at 35:5-35:6.
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which carry on active businesses have qualified for nonprofit status;38 the
distinction is in the drafting and ordering of their objectives and opera-
tions, so that the entity’s purpose is anything other than profit, even if
certain for-profit activities are pursued.®® In making his assertion,
Knechtel confused the entity’s objectives and purposes with the specific
activities it undertakes, and continued this confusion throughout his arti-
cle, so that the idea of “profit” is confusing and indefinite.?® This leads to
ludicrous results, presuming that everything these types of entities do is
destined to lose money. A Trappist monastery in Virginia may intend to
sell cheese from its dairy for more than the costs incurred in its produc-
tion and marketing so that the monastery can take the profit to use for its
stated nonprofit purposes.”! It defies common sense to state that a non-
profit entity cannot earn a profit on an endeavor, which would just be the
excess of its receipts over its costs. Nonprofit entities would not engage
in the sale of any goods or services if this were the resu