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CHAPTER 12

- ENVIRONMENTAL

CONSIDERATIONS
IN THE OIL AND
GAS INDUSTRY

By David E. Pierce

§12.1 SCOPE

This chapter highlights the impact of environmental laws
on the exploration, development, and production of oil and
gas. In addition to the federal environmental laws addressed
in previous chapters of this book, the oil and gas industry is
regulated by a number of industry-specific state laws
designed to protect the environment. This chapter discusses
how the state laws operate and explains how the federal laws
apply to the oil and gas industry. Brief reference is also made
to the environmental laws impacting mining industries in
general.

Each step in the oil and gas development process involves
varying degrees of environmental regulation. From
exploration to refining, several state and federal
environmental laws must be applied. The focus of this
chapter will be primarily on “upstream” oil and gas activities
such as exploration, well drilling and development, and
production. “Downstream” activities, such as processing,
transportation, refining, and retail distribution, are primarily
regulated under the general federal environmental laws.
However, some of the laws that apply to upstream operations
have the same impact on downstream activities. For
example, the Oil Pollution Act of 1990, 33 U.S.C.A. §§2701
to 2761 (West Supp. 1991), applies to oil discharges
occurring at the well operation/ production stage to the same

_extent as it does to processing, transportation, refining, and
retail distribution activities.

§12.2 SURFACE AND SUBSURFACE WATER
IMPACTS

§12.3 Clean Water Act

The Clean Water Act (CWA) provides that the “discharge
of any pollutant by any person shall be unlawful” unless the
discharge meets the requirements of the Act. CWA §301(a),
33 U.S.C. §1311 (a) (1988). See Chapter 4 for further
discussion of the Clean Water Act. The Act provides for
limitations on discharges of pollutants from “point sources”
into “navigable waters.” CWA §301 (b), 33 U.S.C.
§1311(b); §502(11), 33 U.S.C. §1362(11) (1988).
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§12.4 Regulation of Point Sources Discharging into

Navigable Waters

§12.5

A point source is defined as: “[A]ny discernible, confined
and discrete conveyance, including . . . any pipe, ditch,
channel, tunnel, conduit, well, discrete fissure, container,
rolling stock, . . . from which pollutants are or may be
discharged.” CWA §502 (14), 33 U.S.C. §1362(14) (1988).
See §4.12 for further discussion of point sources under the
CWA. The Act requires point sources of pollution to obtain a
permit before they can discharge pollutants into “navigable
waters.” CWA §402(a), 33 U.S.C. §1312(a) (1988). Many
oil and gas activities constitute point sources as defined by
the Act. For example, during the production of oil and gas,
often there are large volumes of water produced. Depending
upon how this produced water is managed, it could become a
point source. The issue then becomes whether the water is
being discharged into “navigable waters.”

Point Sources

§12.6

The Clean Water Act defines navigable waters as “waters
of the United States, including the territorial seas.” CWA
§502(7), 33 U.S.C. §1362(7) (1988). The Environmental
Protection Agency (EPA) has defined “waters of the United
States” broadly to include even non-navigable intermittent
streams and “wetlands” which are seldom filled with water.
40 C.F.R. §110.1 (1990). See §12.12. See also §4.12 for
further discussion of the “navigable waters” requirement.
Courts have generally interpreted “waters of the United
States” as permitting the EPA to regulate to the extent
permissible under the Commerce Clause. E.g., United States
v. Texas Pipe Line Co., 611 F.2d 345, 347 (10th Cir. 1979).
Therefore, a discharge in an area that may not appear to be
near an existing water body might actually be considered a
discharge into “waters of the United States.”

QUERY: Could a discharge into groundwater be
considered a discharge into “waters of the United States”?

COMMENT: The EPA abandoned pressing this issue
once it obtained express authority under other statutes to
address groundwater problems. However, most courts

Navigable Waters
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addressing the issue have held EPA lacks CWA authority to
control discharges into groundwater when the groundwater
has no contact with surface water. Compare, e.g., Exxon
Corp. v. Train, 554 F.2d 1310, 1329 (5th Cir. 1977) and U.S.
v. GAF Corp., 389 F Supp. 1379 (D. Tex. 1975) (EPA lacks
authority to regulate groundwater under the CWA), with
United States Steel Corp. v. Train, 556 F.2d 822, 851-52 (7th
Cir. 1977) (EPA has limited authority to regulate
groundwater). This issue probably would have beeh resolved
by the Supreme Court had the EPA not obtained the
necessary authority to regulate groundwater issues through
the Safe Drinking Water Act, 42 U.S.C. §§300f to 300j-26
(1988) (specifically Part C—Protection of Underground
Sources of Drinking Water, establishing underground
injection control programs) and the Resource Conservation
and Recovery Act, 42 U.S.C. §§3001 to 3020 (1988).
However, I predict the issue will soon be addressed in the
context of the Oil Pollution Act of 1990 (OPA), 33 U.S.C.A.
§82701 to 2761 (West Supp. 1991), which allows public and
private parties to seek damages and cleanup costs arising out of
the discharge of oil “into or upon the navigable waters . . . .”
OPA §1002(a), 33 U.S.C.A. §2702(a) (West Supp. 1991). The
OPA defines “navigable waters” as “waters of the United
States.” OPA §1001(21), 33 U.S.C.A. §2701(21) (West Supp.
1991). This issue is discussed at §12.19 of this chapter. In
Kansas, the state water pollution statutes apply to the “waters
of the state” which is defined to include “surface and
subsurface waters within the boundaries of the state.” K.S.A.
65-161(a) (1985).

§12.7 Regulation of Produced Water

Production of oil and gas often requires the production of
large volumes of water with high chloride concentrations,
referred to as “brine” or “salt water.” As noted by the court
in Natural Resources Defense Council v. U.S. E.P.A., 863
F.2d 1420, 1425 (9th Cir. 1988):

Oil production brings to the surface water which
was originally trapped with oil or natural gas in a
geological formation, as well as water and other
fluids that have been mixed with oil or gas during
the production process. These fluids are known as
produced water.

The Clean Water Act prohibits discharge of any
“pollutant” from a point source unless the discharger obtains
a permit. CWA §301(a), 33 U.S.C. §1311(a) (1988). Section
402 of the Clean Water Act authorizes the Administrator to
issue a permit to discharge pollutants; these are known as
“National Pollutant Discharge Elimination System” permits
or simply “NPDES” permits. CWA §402, 33 U.S.C. §1342
(1988). To qualify for a permit, the discharge must comply
with effluent limitations designed to meet state water quality
standards and technological requirements imposed by the
Act. CWA §402(a), 33 U.S.C. §1342(a) (1988).

The term “pollutant” is defined by the Act to include any
“industrial waste” discharged into water. CWA §502(6), 33
U.S.C. §1362(6) (1988). However, injection of produced
water into a state-approved disposal well will not be

considered a “pollutant”. CWA §502(6)(B), 33 U.S.C.
§1362(6)(B) (1988). The same subsection exempts “water,
gas, or other material which is injected into a well to facilitate
production of oil or gas.” Therefore, injection of material to
enhance oil or gas recovery, or the injection of “water derived
in association with oil or gas production,” will not require a
NPDES permit if the injection has been approved by the state
and the state “determines that such injection or disposal will
not result in the degradation of ground or surface water
resources.” CWA §502(6) (B), 33 U.S.C. §1362 (6)(B)
(1988). However, if the produced water is not going to be
injected, an NPDES permit will be required.

The EPA, at 40 C.F.R. Part 435, has promulgated effluent
limitations for the “Oil and Gas Extraction Point Source
Category.” The industry category is divided into the
following five subcategories:

1. Offshore

2. Onshore

3. Coastal

4. Agricultural and Wildlife Water Use
5. Stripper

The two subcategories that impact Kansas operations are
onshore and stripper. The stripper subcategory applies to
onshore facilities which produce “10 barrels per well per
calendar day or less of crude oil and which are operating at
the maximum feasible rate of production in accordance with
recognized conservation practices.” 40 C.F.R. §435.60
(1990). The stripper subcategory applies only to oil wells;
no stripper provision exists for gas wells.

The onshore subcategory establishes effluent limitations
which are pretty straightforward: “there shall be no discharge
of waste water pollutants into navigable waters from any
source associated with production, field exploration, drilling,
well completion, or well treatment (i.e., produced water,
drilling muds, drill cuttings, and produced sand).” 40 C.F.R.
§435.32(a) (1990). Essentially, the EPA has determined that
the best practicable control technology available for such
wastes is to inject them in such a manner that they will not be
a “pollutant” under the Clean Water Act. I/d. However, the
onshore subcategory excepts wells that are included within
the stripper subcategory—but to date the EPA has not
specified any alternative control strategy for the stripper
subcategory. 40 C.F.R. §435.30 (1990). Therefore, presently
the only federal limit on stripper subcategory well discharges
are those that violate state water quality standards. Additional
state limits on such discharges are discussed at §12.27 of this
chapter.

On February 25, 1991, Region VI of the EPA published
final NPDES General Permits for the Onshore Subcategory
for operations in Louisiana, New Mexico, Oklahoma, and
Texas. Final NPDES General Permits for the Oil and Gas
Extraction Point Source Category, Onshore Subcategory—
States of Louisiana, New Mexico, Oklahoma, and Texas, 56
Fed. Reg. 7,698 (Feb. 25, 1991) [hereafter called General
Permit]. Each permit prohibits any discharge of pollutants

©1992 K.B.A.



Environmental Considerations in the Oil and Gas Industry 12

from onshore oil and gas wells and facilities. The permits
also narrow the stripper subcategory to exempt.only wells
that meet the stripper designation at the time the permit is
issued. For example, if a well produces 11 barrels of oil per
day and, after the permit takes effect production falls below
the stripper well level, it will not be eligible for stripper
subcategory treatment. General Permit, 56 Fed. Reg. at
7,703. The General NPDES Permit also incorporates best
management practices imposed by the various states to
ensure drilling fluids will be properly contained within a
receiving pit to prevent a discharge or seepage. Id. at 7,704.
Produced water is defined to include water from “well
drilling, production or workover operations, as well as waste
waters from storage tanks, separators, saltwater or brine pits.”
Id. The discharge of produced water is prohibited and best
management practices specified by each state must be
employed to ensure there will be no discharge or seepage of
produced water. /d. Similar conditions are placed on drill
cuttings, produced sand, deck or rig floor drainage, blowout
preventer fluid, and fluids used for well treatment,
completion, and workover. /d. at 7,704-05.

Under the general permit approach, individual well owners
and operators do not need to apply for a permit; they are
covered automatically. Id. at 7,699. However, the EPA
Regional Administrator may require any discharger to obtain
an individual NPDES permit if they fail to comply with the
general permit. /d. at 7,703. It appears the general permit
authorizes citizen suits to enforce a permittee’s
noncompliance with state pit and pond regulations which are
incorporated into the permit as “best management practices.”
The general permit states: “Any permit noncompliance
constitutes a violation of the Clean Water Act and is grounds
for enforcement actions and/or for requiring a permittee to
apply for and obtain an individual NPDES permit.” Id. at
7,705. Although the permittee is not required to file
monitoring reports, they are required to report any
noncompliance with the permit “within 24 hours from the
time the permittee becomes aware of the circumstances.” /d.
at 7,707.

COMMENT: As of January 1992, Region VII of the EPA
has not proposed any sort of general permit for Kansas with
regard to the Oil and Gas Extraction Point Source Category.
It would appear that with the zero discharge effluent
limitation on all onshore subcategory wells, there is little
need for a permit, general or otherwise, to tell an operator
they can’t discharge. The primary benefit of a permit in such
cases is to avoid prosecution for discharging without a
permit, which is a distinct offense from having a discharge
which violates the effluent limits imposed by a permit. E.g.,
K.S.A. 1990 Supp. 65-167 (discharge without a permit
punishable by fine of not less than $2,500 and not more than
$25,000).

Under the stripper subcategory, there is the possibility of a
permitted discharge, and any operator desiring to dispose of
produced water, by some means other than injection, would
require a permit. Although K.S.A. 1990 Supp. 55-172 makes
it unlawful for any person having possession or control of a
well “to permit salt water, oil or refuse . . . to escape . . . from

the vicinity of such well,” this statute should not affect an
intentional permitted discharge into waters of the State.
Intentional discharges should be dealt with under K.S.A.
1990 Supp. 65-164(a), which requires a state permit. See
§12.29 of this chapter. Recently the EPA approved a general
permit for the stripper subcategory, submitted by the
Pennsylvania Department of Environmental Resources, that
will permit the discharge of produced water into streams
following treatment.

COMMENT: Although federal law allows a state to
permit surface discharges of produced water from stripper oil
well operations, Kansas law generally requires that produced
water be disposed of through underground injection. K.S.A.
1990 Supp. 55-904(a)(1) indicates that “salt water” produced
in conjunction with oil or gas production will be disposed of
in a manner approved by the Kansas Corporation
Commission under K.S.A. 1990 Supp. 55-1003: typically,
injection in a disposal well. “Salt water” is defined by 55-
904(b) as “water containing more than 5,000 milligrams per
liter chlorides.” This suggests that produced water containing
5,000 milligrams per liter chlorides or less is not subject to
the prohibition of 55-904(a)(1). However, K.S.A. 1990
Supp. 55-172 states: “It shall be unlawful for any person . . .
to permit salt water, oil or refuse from . . . such well to escape
... from the vicinity of such well . . ..” K.S.A. 55-172 does
not place any chloride concentration limit on the term “salt
water” and it would appear to encompass any produced water
from an oil or gas well.

K.S.A. 1990 Supp. 55-904(c) authorizes:

[T]he spreading of salt water on road beds under
construction or maintenance if such spreading of salt
water is performed in compliance with rules and
regulations adopted by the secretary of the
department of health and environment.

The Kansas Department of Health & Environment (KDHE) is
given authority to regulate the road-spreading of produced
water. /d. KDHE'’s road-spreading regulations can be found
at K.A.R. 28-47-1 to 28-47-7 (1989).

§12.8 Regulation of Storm Water Runoff

Section 402(p) of the Clean Water Act requires the EPA to
establish NPDES permit programs for certain types of storm
water discharges. CWA §402(p), 33 U.S.C. §1342(p) (1988).
A “storm water discharge” consists of “storm water runoff,
surface runoff . . . infiltration . . . and drainage related to
storm events or snow melt.” National Pollutant Discharge
Elimination System Permit Application Regulations for Storm
Water Discharges, 55 Fed. Reg. 47,990, 47,995 (Nov. 16,
1990) [hereafter called Storm Water Regulations). See also
Storm Water Regulations, 55 Fed. Reg. at 48,065 (to be
codified as 40 C.F.R. §122.26(b)(13)) (defining “storm
water”). However, §402(1)(2) of the Act prohibits the EPA
from requiring a permit:

[Flor discharges of storm water runoff from mining
operations or oil and gas exploration, production,
processing, or treatment operations or transmission

©1992 K.B.A.
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facilities, composed entirely of flows which are from
conveyances or systems of conveyances (including
but not limited to pipes, conduits, ditches, and
channels) used for collecting and conveying
precipitation runoff and which are not contaminated
by contact with, or do not come into contact with,
any overburden, raw material, intermediate
products, finished product, byproduct, or waste
products located on the site of such operations.

CWA §402(1)(2), 33 U.S.C. §1342(1)(2) (1988) (emphasis
added); see ulso 40 C.F.R. §122.26 (1990). This exemption
recognizes that often storm water is deliberately channeled
around oil and gas and other mineral development operations
to prevent contact with on-site contaminants. Storm Water
Regulations, 55 Fed. Reg. at 48,029. Therefore, Congress
concluded:

[T]hat operators that use good management
practices and make expenditures to prevent
contamination must not be burdened with the
requirement to obtain a permit. Hence, section
402(1)(2) creates a statutory exemption from storm
water permitting requirements for uncontaminated
runoff from these facilities.

Storm Water Regulations, 55 Fed. Reg. at 48,029.

To implement the storm water discharge program, and the
exemption for uncontaminated mining site runoff, the EPA
has imposed a permit requirement for contaminated storm
water discharges from oil, gas, and mining operations.
However, even though the storm water discharge is
contaminated, it will not be subject to NPDES requirements
unless the discharge is into the “waters of the United States.”
CWA §402(a), 33 U.S.C. §1342(a) (1988) (permit required
“for the discharge of any pollutant”); CWA §502(12), 33
U.S.C. §1362(12) (1988) (“discharge of a pollutant” means
“any addition of any pollutant to navigable waters from any
point source.”); Storm Water Regulations, 55 Fed. Reg. at
48,031 (EPA agrees with comment that “oil and gas
exploration, production, processing, or treatment operations
or transmission facilities must only obtain a storm water
permit when a discharge to waters of the U.S. . . . is
contaminated.”).

The operator of the site must determine, for all periods
since November 16, 1987, whether they have had any
discharge of storm water which caused the discharge of a
reportable quantity (RQ) of oil or a hazardous substance, or
which “contributes to a violation of a water quality standard.”
Storm Water Regulations, S5 Fed. Reg. at 48,067 (to be
codified as 40 C.F.R. §122.26(c)(1)(iii)). If they have not
experienced such a discharge, they need not apply for a storm
water discharge permit. If such a discharge has occurred, or
occurs in the future, they will be required to apply for a
permit. Id.

To determine whether there has been a discharge of a
reportable quantity of oil the operator must use the “sheen
test” provided for in 40 C.F.R. §110.3 (1990). Under the
sheen test a discharge of oil that can “[c]ause a film or sheen
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upon or discoloration of the surface of the water . . .”
constitutes a reportable quantity. 40 C.F.R. §110.3(b) (1990).
See discussion at §12.11. To determine if there has been a
discharge of a reportable quantity of a hazardous substance
the operator must apply the RQs established under §311 of
the Clean Water Act and §102 of the Comprehensive
Environmental Response, Compensation, and Liability Act.
See 40 C.F.R. §117.21 (1990) (CWA §311 hazardous
substance RQs); 40 C.F.R. §302.6 (1990) (CERCLA §102
hazardous substance RQs). If a permit is required, the
operator has until October 1, 1992 to file a permit
application. National Pollutant Discharge Elimination
System Permit Application Regulations for Storm Water
Discharges; Application Deadlines; Final Rule and
Proposed Rule, 56 Fed. Reg. 56,548 (Nov. 5. 1991)
(extending permit application deadline for individual permits
from November 18, 1991 to October 1, 1992). The
regulations also allow for “group” permits and “general”
permits. Part 1 of the group permit application was due
September 30, 1991 and Part 2 is due May 18, 1992. See 56
Fed. Reg. 12,100 (March 21, 1991) (amending the group
application deadlines). However, the EPA has a proposed
rule pending to extend the Part 2 application deadline from
May 18, 1992 to October 1, 1992. National Pollutant
Discharge Elimination System Permit Application
Regulations for Storm Water Discharges; Application
Deadlines, 56 Fed. Reg. 56,555 (Nov. 5. 1991). If a new
discharge is being proposed, the application must be
submitted at least 180 days before the date on which the
discharge is to commence. Storm Water Regulations, 55 Fed.
Reg. at 48,062 (to be codified as 40 C.F.R. §122.21(c)).

§12.9 Oil Spills

Oil spills can trigger reporting obligations, cleanup
requirements, fines, and liability for damage to public and
private interests. Qil spills are dealt with at the federal level
by §311 of the Clean Water Act and the Oil Pollution Act of
1990. CWA §311, 33 U.S.C. §1321 (1988); Oil Pollution
Act of 1990, 33 U.S.C. §§2701 to 2761 (West Supp. 1991).
Oil spills are regulated at the state level by statutes and
traditional common-law concepts of negligence, nuisance,
strict liability, and trespass. See Chapter 14 for a discussion
of the common-law theories of recovery.

§12.10  Section 311 of the Clean Water Act

§12.11
Section 311 provides, in part:

The “Harmful Discharge” Requirement

(3) The discharge of oil or hazardous substances (i) into -
or upon the navigable waters of the United States,
adjoining shorelines, . . . or which may affect natural
resources belonging to . . . or under the exclusive
management of the United States . . . in such
quantities as may be harmful as determined by the
President under paragraph (4) of this subsection, is
prohibited, except . . . [for certain discharges
permitted under the Clean Water Act].

©1992 K.B.A.
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CWA §311(b)(3), 33 U.S.C. §1321(b)(3) (West Supp. 1991).
Paragraph (4) of §311(b) authorizes the EPA to designate, by
regulation, “those quantities of oil and any hazardous
substances the discharge of which may be harmful to the
public health or welfare or the environment of the United
States . . . .” Pursuant to §311(b)(4), the EPA adopted the
following regulation to determine when a discharge of oil
“may be harmful”:

[Dlischarges of oil into or upon the navigable waters
of the United States or adjoining shorelines in such
quantities that it has been determined may be
harmful to the public health of welfare of the United
States . . . include discharges of oil that:

(a) Violate applicable water quality standards, or

(b) Cause a film or sheen upon or discoloration of
the surface of the water or adjoining shorelines
or cause a sludge or emulsion to be deposited
beneath the surface of the water or upon
adjoining shorelines.

40 C.F.R. §110.3 (1990) (this is commonly known as the
EPA’s “sheen test” for oil discharges). The EPA’s regulation
deems this to be a “harmful” discharge which constitutes a
violation of §311 (b)(3) of the Act—even though no lasting
damage is done to the environment.

Prior to 1978, various courts, including the Fifth Circuit Court
of Appeals, would not permit a penalty if the defendant could
prove that the spill was not harmful under the circumstances.
See, e.g., United States v. Chevron Oil Company, 583 F.2d 1357
(5th Cir. 1978) (Chevron I). However, in 1978 Congress
changed the §311 requirement of “harmful quantities” to
“quantities which may be harmful.” Chevron, U.SA., Inc. v.
Yost, 919 F.2d 27, 30 (5th Cir. 1990). Only two courts have
addressed the effect of the 1978 amendment to §311 with regard
to the harm requirement and the imposition of civil penalties. In
Orgulf Transport Co. v. United States, 711 F. Supp. 344 (W.D.
Ky. 1989), the court held:

Congress chose to prohibit discharges which might
not be harmful. Whether a spill resulted in actual
harm to the environment is irrelevant to the
determination of whether Section 311’s prohibition
of discharges of oil in quantities which may be
harmful has been violated. The only pertinent
inquiry is whether the spill was in a quantity which
may be harmful as determined by the EPA. Because
EPA has determined that a spill of oil which creates
a sheen is a quantity which ‘may be harmful,’ such
spill is subject to the penalty provisions of 33 U.S.C.
§1321 and 40 CFR Part 110.3.

711 F. Supp. at 347 (emphasis by the court). This same
reasoning was recently adopted by the Fifth Circuit Court of
Appeals in Chevron, US.A., Inc. v. Yost, 919 F.2d 27, 30 (5th
Cir. 1990) (Chevron II) (quoting Orgulf Transport Co. v.
United States). See generally Charmnov, The Oil Sheen Test:
Can a Presumption of Harmfulness Still be Rebutted After
Orgulf Transportation Company v. United States? 21
Environmental Law 253, 291-93 (1991).

§12.12  The “Navigable Waters” Requirement

The Act defines “navigable waters” to mean “the waters of
the United States, including the territorial seas.” CWA
§502(7), 33 U.S.C. §1362(7) (1988). The EPA defines the
term to include:

(a) All waters that are currently used, were used in the
past, or may be susceptible to use in interstate or
foreign commerce . .. ;

(b) Interstate waters, including interstate wetlands;

(c) All other waters such as intrastate lakes, rivers,
streams, (including intermittent streams), mudflats,
sandflats, and wetlands, the use, degradation, or
destruction of which would affect or could affect
interstate or foreign commerce including any such
waters:

(1) That are or could be used by interstate or
foreign travelers for recreational or other
purposes;

(2) From which fish or shellfish are or could be
taken and sold in interstate or foreign
commerce;

(3) That are used or could be used for industrial
purposes by industries in interstate commerce;

(d) All impoundments of waters otherwise defined
as navigable waters under this section;

(e) Tributaries of waters identified in paragraphs
(a) through (d) of this section, including
adjacent wetlands; and

(f) Wetlands adjacent to waters identified in
paragraphs (a) through (e) of this section . . . .

40 C.F.R. §110.1 (1990). EPA’s regulation creates an
expansive definition of navigable waters. Although the
statute merely defines “navigable waters” to include “waters
of the United States,” cases defining the term “waters of the
United States” support the EPA’s broad definition. See
generally United States v. Riverside Bayview Homes, Inc.,
474 U.S. 121 (1985) (interpreting “waters of the United
States” broadly in defining the scope of Army Corps of
Engineers jurisdiction under §404 of the Clean Water Act).

In United States v. Texas Pipe Line Co., 611 F.2d 345
(10th Cir. 1979), Texas Pipe Line Co. (TPL) owned a
pipeline which ran through a farm in Oklahoma. TPL’s
pipeline was damaged by a bulldozer operator working for
the owner of the farm; 600 barrels of oil were released into
“an unnamed tributary of Caney Creek, which discharges into
Clear Boggy Creek, itself a tributary of the Red River.”
Texas Pipe, 611 F.2d at 346—47. TPL reported the spill
immediately and conducted a successful cleanup before the
oil left the unnamed tributary. Even though the regulatory
agencies commended TPL for its prompt and effective action
to clean up the spill, TPL was assessed a $2,500 civil penalty.
Texas Pipe, 611 F.2d at 347. In Texas Pipe the court upholds
the penalty noting:

©1992 K.B.A.
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The Company contends that since the spill was
confined to the unnamed tributary, no ‘navigable
waters’ within the meaning of the FWPCA were
involved. See 33 U.S.C. §1362(7). But we held in
United States v. Earth Sciences, Inc., 599 F.2d 368
(10th Cir. 1979), that Congress did not in this Act use
the term ‘navigable waters’ in the traditional sense;
Congress intended to extend the coverage of the Act
as far as permissible under the Commerce Clause.

Texas Pipe, 611 F.2d at 347 (emphasis added). In Texas Pipe
the court noted: “It makes no difference that a stream was or
was not at the time of the spill discharging water
continuously into a river navigable in the traditional sense.”
Texas Pipe, 611 F.2d at 347. See also §12.5 and §4.12 for
discussion of what may be considered navigable waters.

§12.13  Reporting Obligations
Section 311(b)(5) provides:

Any person in charge of . . . an onshore facility . . .
shall, as soon as he has knowledge of any discharge
of oil or a hazardous substance from such . . . facility
in violation of paragraph (3) of this subsection,
immediately notify the appropriate agency of the
United States Government of such discharge.

CWA §311(b)(5), 33 U.S.C. §1321(b)(5) (West Supp. 1991).
Failure to comply with this reporting requirement is a crime
punishable by fine and imprisonment for up to 5 years. Id.
Therefore, a discharge of oil into the waters of the United
States that meets the sheen test must be immediately reported
to the “appropriate agency of the United States Government.”
By regulation, the EPA requires that all oil spill reporting be
made to the National Response Center by calling 800-424-
8802. 40 C.F.R. §110.10 (1990). For other statutes that may
impose a reporting obligation due to an oil spill, see §12.28,
§12.29, and §12.41.

§12.14

As part of the government’s national response system,
§311 requires the EPA to adopt regulations:

Spill Prevention Requirements

[W]hich require an owner or operator of a tank
vessel or facility . . . to prepare and submit to the
President a plan for responding, to the maximum
extent possible, to a worst case discharge, and to a
substantial threat of such a discharge, of oil or a
hazardous substance.

CWA §311()(5)(A), 33 U.S.C.A. §1321()(5)(A) (West
Supp. 1991). This requirement applies to an onshore facility
that “because of its location, could reasonably be expected to
cause substantial harm to the environment by discharging
into or on the navigable waters . . . .” Id. at §()(5)(B)(iii).
The “plan” required by the Act is commonly known as a
“Spill Prevention Control and Countermeasure Plan” or
simply the “SPCC Plan.” See 40 C.F.R. §112.3 (1990).

The existing regulations governing SPCC plans are in the
process of being revised to reflect several significant changes
required by the Oil Pollution Act amendments to §311 of the

Clean Water Act. Oil Pollution Prevention; Non-
transportation-related Onshore and Offshore Facilities, 56
Fed. Reg. 54,612 (Oct. 22, 1991) (proposed rule). The
existing regulations are found at 40 C.F.R. §§112.1 to 112.7
(1990). For onshore operations, a plan is required only if the
following criteria are met:

1. Itis a “non-transportation-related” facility;

2. Engaged in drilling, producing, gathering, storing,
‘ processing, refining, transferring, distributing, or
consuming of oil or oil products; and

3. In an area geographically located so that it can
“reasonably be expected to discharge oil,” applying
the “sheen test,” into waters of the United States.

40 C.F.R. §112.1(b) (1990). Excluded from the requirement
are partially buried storage tanks which have an underground
capacity of not more than 42,000 gallons and unburied
capacity of not more than 1,320 gallons. However, if any
single unburied container has a capacity in excess of 660
gallons, it will trigger the SPCC plan requirements. 40
C.F.R. §112.1(d)(2) (1990).

The EPA, by regulation, states the items that must be
addressed in the SPCC Plan. The general tenor of the plan
requirements is revealed by 40 C.F.R. §112.7 which provides,
in part: “The SPCC Plan shall be a carefully thought-out
plan, prepared in accordance with good engineering practices,
and which has the full approval of management at a level
with authority to commit the necessary resources.” 40 C.F.R.
§112.7 (1990). This section is followed by detailed practices
which should be employed for various operations, such as
“Qil production facilities (onshore).” Id. at §112.7(c)(5)
(addressing details for handling onshore tank batteries). The
requirements for preparing the SPCC Plan are found at 40
C.F.R. §112.3 (1990). One of the major requirements is
found at §112.3(d), which provides, in part:

No SPCC Plan shall be effective to satisfy the
requirements of this part unless it has been reviewed
by a Registered Professional Engineer and certified to
by such Professional Engineer. By means of this
certification the engineer, having examined the
facility and being familiar with the provisions of this
part, shall attest that the SPCC Plan has been prepared
in accordance with good engineering practices.

40 C.F.R. §112.3(d) (1990). A copy of the plan must be kept
at the facility if it is normally attended at least 8 hours per
day; if it is not, the plan should be kept at the nearest field
office. 40 C.F.R. §112.3(e) (1990).

CAVEAT: Many new statutory requirements created by
the Oil Pollution Act of 1990 are not reflected in the EPA’s
SPCC regulations. The existing regulations will be heavily
modified, to impose additional SPCC-related obligations, as
the EPA works through its regulatory agenda. For a
discussion of the regulatory future of SPCC planning, see Oil
Pollution Prevention; Non-transportation-related Onshore
and Offshore Facilities, 56 Fed. Reg. 54,612 (Oct. 22, 1991)
(proposed rule).
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§12.15  Penalties for Failure to Comply

§12.16 Admin_{strative Penalties

Either the EPA Administrator, or the Secretary of the Coast
Guard, can assess administrative penalties against “any owner,
operator, or person in charge” of a facility from which there
has been a discharge of oil. CWA §311(b)(6)(A), 33 U.S.C.
§1321(b) (6)(A) (West Supp. 1991). The owner, operator, or
person in charge can also be assessed a penalty for failing to
comply with any regulation issued under §311(j) which
concerns SPCC plans. A “Class I” civil penalty cannot
exceed $10,000 per violation and the total assessment for all
violations cannot exceed $25,000. Class I penalties are subject
to an abbreviated hearing procedure. A “Class II” civil penalty
cannot exceed $10,000 per day for each day during which the
violation continues, with a maximum limit of $125,000 for all
violations. Class II penalties have a more elaborate hearing
procedure. CWA §311(b)(6)(B), 33 U.S.C. §1321(b)(6)(B)
(West Supp. 1991). The Class I and Class II civil penalties
are issued as administrative actions within the adjudicatory
machinery of the administrative agency. Although the
agency’s actions can be reviewed in court, the review will be
of the administrative record to determine whether there is
“substantial evidence in the record . . . to support the finding
of a violation or . . . the assessment of the penalty constitutes
an abuse of discretion . ...” CWA §311(b) (6)(G), 33 U.S.C.
§1321(b)(6)(G) (West Supp. 1991).

§12.17

Any discharge that violates §311 can give rise to a civil
penalty up to $25,000 per day of violation, or an amount up
to $1,000 per barrel of oil discharged. CWA §311(b)(7)(A),
33 U.S.C. §1321(b)(7)(A) (West Supp. 1991). If the
discharge is found to be the result of “gross negligence or
willful misconduct” the civil penalty can be an amount “not
less than $100,000, and not more than $3,000 per barrel of oil
... discharged.” Id. at §(D). The penalty is assessed against
any person “who is the owner, operator, or person in charge”
of the facility. Id. at §(A). The major difference between this
penalty procedure and the administrative penalties discussed
in §12.16, is the requirement that civil penalties under
§311(b)(7) must be sought through a court action. CWA
§311(b)(7)(E), 33 U.S.C. §1321(b)(7)(E) (West Supp. 1991).

Civil penalties can also be imposed for failure to carry out
a cleanup order issued under §311(c) or an abatement order
issued under §311(e) (concerning an “actual or threatened
discharge of 0il”). The civil penalty can be up to $25,000 per
day of violation “or any amount up to 3 times the costs
incurred by the Oil Spill Liability Trust Fund” to conduct the
cleanup. CWA §311(b)(7)(B), 33 U.S.C.A. §1321(b)(7)(B)
(West Supp. 1991).

Civil Penalties

§12.18 Cleanup Liability

The “owner, operator, or person in charge” of the facility
can be ordered to clean up the discharge. CWA
§311(b)(7)(B), 33 U.S.C.A. §1321(b)(7)(B) (West Supp.
1991). The federal government can also respond to the
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discharge and seek reimbursement of cleanup costs from the
“responsible party.” CWA §311(c)(1), 33 U.S.C.A.
§1321(c)(1) (West Supp. 1991). The owner or operator of
the onshore facility is liable to the United States for cleanup
costs unless it can be proven that the discharge was caused
solely by: “(A) an act of God, (B) an act of war, (C)
negligence on the part of the United States Government, or
(D) an act or omission of a third party . . . or any combination
of the foregoing clauses . ...” CWA §311(f)(2), 33 US.CA.
§1321(f)(2) (West Supp. 1991).

Section 311 caps the owner or operator’s cleanup liability
for a single discharge from an onshore facility at
$50,000,000. /Id. The EPA can establish, by regulation, a
lower level of liability, down to $8,000,000, for onshore and
offshore facilities. CWA §311(q), 33 U.S.C.A. §1321(q)
(West Supp. 1991). The EPA had previously established
limits for onshore storage facilities with a fixed capacity of
1,000 barrels or less. Liability Limits for Small Onshore
Storage Facilities, 40 C.F.R. Part 113 (1990). However, these
regulations appear to have been superseded by the 1990
amendments to §311 which added the $8,000,000 limitation
on the Administrator’s discretion. Prior to the 1990
amendment, the Administrator had established liability limits
as low as $4,000 for aboveground oil storage facilities of up
to 10 barrels. 40 C.F.R. §113.4(a) (1990). However, no cap
applies when the discharge “was the result of willful
negligence or willful misconduct within the privity and
knowledge of the owner . . ..” CWA §311(f)(2), 33 U.S.C.A.
§1321(f)(2) (West Supp. 1991). The cap only applies to
cleanup costs sought by the federal government under §311,
it does not affect the rights of the federal government, state
government, and other governmental and private parties to
seek compensation under other laws. CWA §311(0), 33
U.S.C.A. §1321(0) (West Supp. 1991). The most notable law
that can impose additional liability is the Oil Pollution Act of
1990, discussed at §12.19 of this Chapter.

§12.19  Oil Pollution Act of 1990

The Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA) excludes from
its coverage: “[Pletroleum, including crude oil or any
fraction thereof which is not otherwise specifically listed or
designated as a hazardous substance . . . .” CERCLA
§101(14), 42 U.S.C. §9601(14) (1988) (defining “hazardous
substance”); CERCLA §101(33), 42 U.S.C. §9601(33)
(1988) (defining “pollutant or contaminant”). See §1.02 for a
detailed discussion of CERCLA. This is commonly called
the “petroleum exclusion” and has been interpreted to apply
to “unrefined and refined gasoline even though certain of its
indigenous components and certain additives during the
refining process have themselves been designated as
hazardous substances within the meaning of CERCLA.”
Wilshire Westwood Associates v. Atlantic Richfield Corp.,
881 F.2d 801, 805 (9th Cir. 1989). The Oil Pollution Act of
1990 (OPA) establishes a CERCLA-like liability regime for
oil to fill the void created by CERCLA’s petroleum
exclusion. The OPA/CERCLA connection is created by OPA
§1001(23) which defines “oil” to include:

©1992 K.B.A.
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[O]1il of any kind or in any form, including, but not
limited to, petroleum, fuel oil, sludge, oil refuse, and
oil mixed with wastes other than dredged spoil, but
does not include petroleum, including crude oil or
any fraction thereof, which is specifically listed or
designated as a hazardous substance under . . .
[CERCLA].

OPA §1001(23), 33 U.S.C.A. §2701(23) (West Supp. 1991).
The scope of the CERCLA petroleum exclusion also defines
the scope of the OPA. If it is covered by CERCLA, by
definition it is exempt from the OPA. If it is not covered by
CERCLA, and it meets the definition of “oil,” it will be
covered by the OPA. The scope of the petroleum exclusion
should continue to be a contested issue because liability is
generally more extensive under CERCLA but the recoverable
damages are more extensive under the OPA. Compare
CERCLA §107(f)(1), 42 U.S.C. §9607(f)(1) (1988) (damages
to natural resources) with OPA §1002(b)(2), 33 U.S.C.A.
§2702(b)(2) (West Supp. 1991) (damages to natural resources
plus damages relating to real and personal property,
subsistence use, lost revenues, profits, and earning capacity).

COMMENT: In some situations it may be advisable for a
potentially responsible party (PRP) to argue their release
comes under CERCLA instead of the OPA; this will prompt
the parties to focus on the scope of the CERCLA petroleum
exclusion.

Section 311 of the Clean Water Act addresses the
government’s cleanup concerns with regard to oil spills. See
supra §12.10. The OPA addresses who is ultimately liable for
cleanup costs and damage caused by a spill. Section 1002(a)
of the OPA states:

[E]ach responsible party for a vessel or a facility
from which oil is discharged, or which poses a
substantial threat of a discharge of oil, into or upon
the navigable waters . . . is liable for the removal
costs and damages specified in subsection (b) that
result from such incident.

OPA §1002(a), 33 U.S.C.A. §2702(a) (West Supp. 1991).
The “responsible party” for an onshore facility includes “any
person owning or operating the facility” except for a
governmental body that merely owns the facility and leases it
to another person. OPA §1001(32)(B), 33 U.S.C.A.
§2701(32)(B) (West Supp. 1991). The term ‘‘discharge”
includes “intentional or unintentional” emissions including
“spilling, leaking, pumping, pouring, emitting, emptying, or
dumping.” OPA §1001(7), 33 U.S.C.A. §2701(7) (West
Supp. 1991). The OPA could apply to underground storage
tanks which are “leaking.” However, the discharge of oil
must be into or upon the “navigable waters or adjoining
shorelines or the exclusive economic zone.” OPA §1002(a),
33 U.S.C.A. §2702(a) (West Supp. 1991).

“Navigable waters” is defined as “the waters of the United
States, including the territorial sea.” OPA §1001(21), 33
U.S.C.A. §2701(21) (West Supp. 1991). Presumably courts
will interpret the phrase “waters of the United States” at least
as broadly as the term has been interpreted under the Clean
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Water Act. See supra §12.12 and §4.12.

COMMENT: It is likely that private litigants will attempt
to expand the definition of “waters of the United States”
beyond the limits previously established by the EPA under
the Clean Water Act. See Pierce, The Emerging Role of
“Liability-Forcing” in Environmental Protection, 30
Washburn L. J. 381, 414-16 (1991). Section 1002(b)(1)(B)
permits “any person” to recover their removal costs and
§1002(b)(2) permits any person (“claimant”) to recover
damages for injury to real or personal property, lost profits,
and similar consequential damages. OPA §1002(b), 33
U.S.C.A. §2702 (b) (West Supp. 1991). Therefore, private
parties seeking reimbursement for their losses caused by a
release of oil will surely attempt to employ an expansive
definition of “waters of the United States.” This may
federalize the management of oil and gas operations
traditionally regulated by state agencies such as the Kansas
Corporation Commission (KCC) and the Kansas Department
of Health and Environment (KDHE).

EXAMPLE: Suppose there are a number of unplugged
wells located on an active lease which the current operator
refuses to plug, or they have been maintained in an
unplugged status as “temporarily abandoned” under state law.
See, e.g., K.AR. 82-3-111 (Supp. 1991). The surface owner
desires to have the wells plugged but the current lease
operator refuses. The surface owner can complain to state
agencies for possible state law violations, or the surface
owner may decide to seek federal remedies that could include
a damage award. Even though the unplugged wells are not
currently discharging oil, the surface owner may argue the
mere existence of the unplugged well “poses the substantial
threat of a discharge of o0il.” OPA §1002(a), 33 U.S.C.A.
§2702(a) (West Supp. 1991). In Kansas, by statute, it is
presumed that any abandoned and unplugged well is “deemed
likely to cause pollution of any usable water strata or supply.”
K.S.A. §55-179 (Supp. 1990). If the surface owner, the state,
the EPA, or other interested parties plug the wells, they may
be able to recover their costs from the “responsible party”
under the OPA. In addition, they can also seek a broad menu
of damages provided for in §1002(b)(2) of the Act. OPA
§1002(b)(2), 33 U.S.C.A. §2702(b)(2) (West Supp. 1991).
The responsible parties will include any person “owning or
operating the [onshore] facility.” OPA §1001(32), 33
U.S.C.A. §2701(32) (West Supp. 1991). “Facility” is defined
to refer not to an oil and gas lease area, but rather “any
structure, group of structures, equipment, or device . . . used
for . . . exploring for, drilling for, producing, storing,
handling, transferring, processing, or transporting oil.” Id. at
§(9). However, it is arguable that an oil and gas lessee is the
“owner” of any oil and gas structures located on the leased
area since they would typically have the exclusive right to
use the structures.

The first major issue under this example is whether there is
a discharge, or threat of a discharge, into “waters of the
United States.” It is likely that the courts will take a broad
remedial approach to the definition and include groundwater
resources. But in any event a nexus with water must be
established; it can be actual or “threatened.”
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