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I. INTRODUCTION

The most common transaction affecting title to leased

minerals is the "assignment" of rights in the oil and gas

lease. oil and gas leases are the "negotiable instruments" of

the oil and gas business; assignments are the documents used

to accomplish transfers of lease rights .1./ Although the

common form of assignment may appear to be a rather simple

document, the respective rights and obligations of the parties

affected by the assignment are complex.~/ To properly

evaluate or draft an assignment, the attorney or analyst must

thoroughly understand the substantive law regarding: the

property interests being transferred, the resulting rights and

obligations of the lessor, lessee, and transferee, and the

local law governing transfer of interests in real and personal
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property. Adding to the complexity has been a new body of

federal regulatory initiatives that impact the transfer of oil

and gas interests.~/

Once the substantive law is mastered, the attorney or

analyst must put the law into action for their client through

the drafting process. The task is easily stated: transfer

rights in the lease from A to ~ and have A and ~ agree, in the

transfer document, on matters that may affect their respective

rights as a result of the transfer. This article identifies

substantive issues the attorney or analyst must address to

properly evaluate or draft an assignment. This provides a

list of matters to address in the assignment to clearly

delineate the rights and obligations of each party. It should

also provide the basis for each word contained in the

assignment . .!/ This article also identifies the procedural

issues, or technique, for expressing the substantive law in a

fashion that will accomplish the client's goals. ~/ The

substantive and procedural issues are examined from three

perspectives: the lessor, the lessee/transferor, and the

transferee.

The ultimate goal is to create a guide to evaluating and

drafting assignments which incorporates the "why" ·,.;ith the

"how to." If the attorney fUlly appreciates the purpose of
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certain language in the assignment, they can evaluate whether

its insertion, removal, or alteration will promote their

client's interests. They can also evaluate whether it can be

stated in a more effective manner.

II.

A.

THE PROPERTY BEING TRANSFERRED

Classification of the Leasehold Interest

Classification problems abound when dealing with oil and

gas interests.~/ Nevertheless, proper classification of the

interest is essential to determine what is required for its

proper transfer. For examp1e , Texas follows the

ownership-in-place theory: the owner of the land also owns

all the oil and gas currently situated within the surface

boundaries of the land. 2/ Ownership of oil and gas is

therefore ownership of a real property interest.~/ In Texas

the oil and gas lease creates a possessory interest in real

propertY.~1 Therefore, a transfer of rights in an oil and gas

lease should follow rules governing the conveyance of ~eal

property.

Contrast the Texas classification with that of Kansas.

Although Kansas follows the ownership-in-place theorY,lQ/ it

treats the oil and gas lease as creating a profit a

prendre. 111 The oil and gas lease in Kansas is classified as
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personal property.12/ This would seem to require following

the law governing the transfer of personal property to

properly assign lease rights. However, regardless of the

classification, the oil and gas lease is an interest in, or

affecting, land.13/ Therefore, states which classify oil and

gas leases as personal property generally have statutes and

case law which treat the interest similar to real property for

certain purposes, such as recording transfers of leasehold

interests. 14/

The attorney drafting an assignment must be aware of how

the lease is classified in their state and then determine

whether the legislature or courts have, in effect,

reclassified the interest for certain purposes. For example,

after researching Kansas law you discover that the lease,

although classified as personal property, is treated the same

as real property for recording purposes. 15/ However, you

immediately face issues in the drafting process that may not

be expressly addressed by statute. For example, must the

spouse of the lessee join in a transfer of rights in an oil

and gas lease?16/ will silence in the transfer instrument

regarding warranties give rise to an implied warranty? 17 /

Addressing these issues may require statutory construction or

consideration of common law concepts based upon the

personal/real property status of the oil and gas lease. Once
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these issues are identified, the drafting attorney can select

protective language and procedures to address, and in most

cases eliminate, the issue.

B. Riqhts Transferred in conjunction with the Leasehold

1. Tangible Personal Property

Apart from the interest being transferred in the oil and

gas lease, for developed leases the assignment may also

transfer rights to tangible personal property associated with

the lease. For example, the casing, tUbing, pump jacks,

compressors, tanks, oil in tanks, and equipment used to

operate wells on the lease are often an integral part of the

transaction. The parties should also consider transfer of

logs, files, and abstracts associated with the lease. To

ensure the proper mode of transfer is used for this property,

we can divide it into three categories: (1) Personal

property which is titled, such as a motor vehicle; (2)

Personal property which is not titled, such as oil tanks; and
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(3) Fixtures.

Typically all of these items will be transferred either

through general references in the lease assignment or in a

separate document, usually titled a "Bill of Sale." However,

for titled property, the transfer may not be effective until

the appropriate registration and title documents are

processed. Fixtures seldom present a problem because they are

generally classified as "trade fixtures" and constitute the

personal property of the lessee. lSI

When the transfer includes items of tangible personal

property, the lessee must consider the impact Article 2 of the

Uniform Commercial Code (UCC) may have on the transaction.

Generally a sale of tangible personal property will constitute

a sale of "goods" under the UCC. 19 I Application of the UCC to

the transaction requires special attention when drafting the

transfer document. For example, under UCC §2-316 special

language and drafting techniques must be employed to

effectively disclaim a warranty relating to the transferred

goods.201

2. Intangible Personal property

Transfer of the leasehold rights may also require the
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concurrent transfer of contract rights associated with the

lease. Rights in most developed oil and gas leases will be

sUbject to a number of contractual arrangements designed to

facilitate development. For example, the leasehold may be

sUbj ect to a pooling agreement, operating agreement, gas

balancing agreement, gas purchase agreement, and division

orders. If the lease in undeveloped, it may still be sUbject

to development agreements and various forms of exploration

agreements. Each of these agreements can create lingering

rights and liabilities which the parties need to consider in

conjunction with the lease transfer.

In most cases the parties merely need to study the

agreements so they are aware how they impact the value of the

interest being transferred. However, in many cases the

parties must audit and allocate accrued rights under various

agreements. For example, there may be accrued balancing

rights against the transferred interest arising out of a gas

balancing agreement. Perhaps a gas purchaser has made

take-or-pay payments to the assignor under a gas purchase

agreement. Under such circumstances, the gas purchaser may

have rights to take gas from the lease in the future to make

up for gas it paid the assignor for but was unable to take

prior to the assignment.21/ The parties must consider these

issues and, when necessary, address them in the appropriate
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A. Policinq Assiqnments Throuqh continuinq Liability

If the lessor is concerned the lessee might assign the

lease to a fly-by-night operation, perhaps the best protection

is to permit assignment but keep the lessee on the hook for

any future nonperformance of lease covenants.55/ The lease

could provide:

ASSIGNMENT BY LESSEE

LESSEE can Assign all or any part of the

Lease. However, LESSEE will remain obligated for

the proper performance of all express and implied

Lease obligations. LESSEE's liability for the

non-performance of lease obligations will be in

addition to the liability of any assignee obtaining

an interest through the LESSEE or any assignee

obtaining an interest through LESSEE's assignee.

The liability of LESSEE and all assignees

transferred an interest in the Lease is joint and

several.

This clause contemplates that the terms "Lease" and "Assign"

will be defined in the lease. The term "Lease" is defined in

the granting clause which contains a description of the leased

land. The word "Assign" should be defined to include
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transfers classified as a sublease.56/ For example:

1. "Assign" and "Assigns" mean:

A written transfer of rights in the Lease,

whether technically classified as an assignment or

sublease.

2. "Assignment" means:

The written document used to Assign rights in

the Lease.

Restraints on alienability are avoided; the interest is

freely transferrable. Instead, the lessee, in effect, becomes

a guarantor for the performance of all subsequent

assignees.57/ Such a provision seems fair since the lessee

has total control over who they permit to own, and to

sUbsequently assign,58/ the lease. If the lessee desires to

limit its liability, it can avoid assignments, assign to

responsible operators who agree to indemnify the lessee

against any future claims, or seek a release of liability from

the lessor before the assignment is made. When seeking a

release of liability from the lessor, the lessor should be
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able to freely give or withhold its permission to the lessee.

The lessor can be "unreasonable" when the issue is a release

of continuing liability--as opposed to lessor consent to

assign. 59 I Presumably the lessor will be "reasoned with"

through cash and perhaps the resolution of any current

disputes regarding the lessee's performance under the lease.

If the lessor fails to select a responsible lessee in the

first instance, continuing lessee liability will not achieve

the lessor's goal. However, if the liability of subsequent

assignees is cumulative, this will at least provide a pool of

defendants in hopes of finding one with the ability to

perform, or pay damages. The goal is to make any person ever

owning an interest in the leasehold jointly and severally

liable for the performance of lease obligations. Many states

attempt to obtain such a position under their plugging

statutes. 601 The current operator has primary responsibility

for plugging abandoned wells.61/ If the current operator is

unable to respond, prior operators can be held responsible for

the current operator's default. 62/ Wording to make subsequent

assignees jointly and severally liable could provide:

Any person or entity obtaining an Assignment

of rights in the Lease: (1) Is deemed to have

accepted liability for the non-performance of any
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express or implied Lease obligations accruing prior

to the date of Assignment; and (2) Is liable for

the proper performance of express and implied lease

obligations from and after the date of Assignment.

Liability for the non-performance of lease

obligations will be in addition to the liability of

LESSEE, any assignees obtaining an interest through

the LESSEE, or any assignees obtaining an interest

through LESSEE's assignees. The liability of

LESSEE and all assignees transferred an interest in

the lease is joint and several.

Such a provision would force the prospective assignee to

make inquiry regarding the lessee's performance of express and

implied covenants. To be safe, inquiry would have to be

directed to the lessor. This would seem to accomplish a

number of the lessor's goals. The lessor has an opportunity

to air complaints which the current lessee may be trying to

solve by assigning the interest. The prospective assignee can

evaluate the potential liability presented by the lessor's

claims and perhaps enter into an agreement with the lessor to

address the claims. This may result in a corresponding

adjustment of the leasehold purchase price. In any event, the

real value of such a provision is the potential that the

lessor's complaints can be identified and addressed at the
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critical pre-transfer stage. Absent such a provision, the new

owner of the leasehold interest will be inclined to tell the

lessor to deal with the assignor.63/

B. Policinq

Forfeiture

Assiqnments Throuqh Reversion and

One way to ensure that the interest is not assigned

without the lessor's consent is to provide that the lessee's

rights in the lease will automatically revert to the lessor

upon making an unauthorized assignment. 64/ To ensure the

lessor does not become the owner of a plugging obligation, or

some other liability associated with the leasehold, the lessor

may want to avoid' automatic termination and reversion of the

leasehold. Instead, the lessor, when an unauthorized

assignment is made, could have the option of declaring the

lease terminated. The major problem will be finding a

prospective lessee willing to agree to such limitations.

Even if a lessee willing to agree to the limitation is

found, it will surely meet with close judicial scrutiny.55/

Therefore, it would seem advisable to eliminate all lessor

discretion in the matter. The initial approach would seem to

provide for a reversion if the interest is assigned without
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"lessor's consent." This invites the court to mitigate the

harshness of the reversion by implying that the lessor's

consent will not be unreasonably withheld. 66/ This problem is

eliminated by simply providing that the lease will terminate,

and all rights revert to the lessor, if it is assigned. The

lessor, however, must carefully define the term "assignment"

to ensure all the intended types of assignment are expressly

described. For example, is an assignment of an overriding

royalty an "assignment" that will trigger the reversion? What

about an assignment of the lease as security for a loan? It

is likely that absent express language inclUding these types

of "assignment" the court would try to limit the clause to

assignments of working interests in non-credit

transactions. 67/

c. Policinq Assiqnments Throuqh special Requirements

If the lessor has a particular reason for wanting to

restrict assignment, perhaps the problem can be resolved in a

more direct fashion. For example, if the concern is with

increased abstracting fees, the lease could provide:

While this lease is in effect, LESSEE agrees

to pay to LESSOR all costs associated with the
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preparation of abstracts of title covering all or

any part, or any interest in, the LESSOR's land

covered by this lease. This obligation relates to

any transaction which the LESSOR enters into

concerning the sale, lease, or other transfer of

the land covered by this lease. The obligation

also relates to loan transactions where the land is

used as collateral. LESSOR will provide the LESSEE

with a copy of the paid invoice showing the

abstracting charge and a brief description of the

transaction requiring the abstracting services.

LESSEE will reimburse LESSOR for the expense within

30 days after receiving the invoice and LESSOR's

description of the transaction.

If the lessor is concerned with notice of the transfer,

the lease could provide that the assignor will remain

responsible for all express and implied lease obligations

until the lessor is notified of the assignment. This should

be sufficient to encourage prompt notification. If the

assignor fails to give the required notice, they would remain

jointly and severally liable for non-performance of lease

obligations. Lessors usually start looking for the current

lessee when there is a problem. The lessor might use a clause
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similar to the following:

Upon Assignment of all or any part of the

Lease, the assignor will provide LESSOR with a

certified copy of the recorded Assignment. The

assignor will remain liable for the non-performance

of all express and implied lease obligations

occurring up to and including the date the required

Assignment document is given to LESSOR.

This clause assumes the lessor was unable to negotiate the

continuing liability of the lessee and all assignees. The

general rule, absent a specific lease provision, is that the

assignor will be responsible only for events occurring while

they owned an interest in the lease.G81 The foregoing clause

is designed to expand the time period which the assignor can

be held responsible--up to the time lessor is given notice of

the assignment.

If the lessor wants to share in the increased value of

the leasehold, they may insert a clause similar to the one

addressed by the court in Moherman ~ Anthony: "If [an

interest in the lease is] sold, first party [ lessor] to

receive one-half of the consideration lease is sold for."69j

The lessor could provide for a flat fee to be paid to the
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lessor each time the lease is assigned. 70/ If the lessor

wants to discourage the creation of nonoperating interests,

the lease could provide that lessor will receive a cost-free

share of production each time an overriding royalty or other

nonoperating interest is assigned out of the leasehold

interest. For example, the lease might require that each time

a nonoperating interest is assigned to third parties the

lessee will assign to lessor a 1/32nd of 8/8ths overriding

royalty on all oil and gas produced from the leased land. The

term "nonoperating interest" should be carefully defined to

include overriding royalties, production payments, net profits

interests, convertible interests, carried interests, and any

other form of interest where the lessee must, at some time,

bear the costs associated with the interest being assigned.

A more workable limitation would be to provide for termination

of the lease if the lessee's net revenue interest falls below

a certain level, for example 75%. This prevents the lease

from becoming excessively burdened by cost-free interests that

may deter development of the lease.

Many times, if the lessee can identify the lessor's

specific problems, a tailored clause can be fashioned to

address the lessor's concerns without unduly restricting the

lessee's ability to assign. Restrictions on assignment can

provide the lessor with effective control over the lessee and
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subsequent assignors and assignees. However, the lessor must

draft clearly and refrain from being too zealous in their

restrictions: A simple requirement for lessor consent may

constitute an unlawful restraint against alienation.71/

V. REQUIREMENTS FOR AN EFFECTIVE ASSIGNMENT

Although some states may not classify the oil and gas

lease as a real property interest, it still creates an

interest in land.72/ Therefore, lease assignments should

comply with the same conveyancing formalities required for a

conveyance of real property. 73/ To have an effective

conveyance of real property the following matters must be

addressed:

1. Identity of parties to the conveyance;

2. Appropriate words of conveyance;

3. Consideration for the grant;

4. Description of the property being conveyed;

5. The instrument should be in writing and signed by
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the grantors;

6. The instrument should be delivered to, and accepted

by, the grantee;

7. The instrument should be acknowledged; and

8. The instrument should be recorded.

A. writing, Parties, Words of Conveyance

Using Texas law for illustration, the details of each

requirement can be identified by following the logical

sequence in which the assignment is drafted. First, the lease

assignment must be in writing.74/ The writing must identify

the assignors and the assignees.75/ The words of conveyance

should be appropriate for the transfer of an interest in land.

For example: "A (assignor) conveys to ~ (assignee)

" The Texas statutes suggest either the words

"conveys" or "grants" as appropriate words of conveyance.76/

Texas Property Code § 5.023 provides, in part:

(a) Unless the conveyance expressly provides

otherwise, the use of 'grant' or 'convey' in a
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conveyance of an estate of inheritance or fee

simple implies only that the grantor and the

grantor's heirs covenant to the grantee and the

grantee's heirs or assigns:

(1) that prior to the execution of the

conveyance the grantor has not conveyed the estate

or any interest in the estate to a person other

than the grantee; and

(2) that at the time of the execution of the

conveyance the estate is free from encumbrances.?7/

The Texas statutory conveyance form uses the phrase: "have

granted, sold, and conveyed, and by these presents do grant,

sell, and convey . "78/ Use of the past tense to

describe the transfer is a remnant of the livery of seisin and

feoffment process; the actual conveyance being the transfer

of a twig or clump of dirt and the deed merely describing, in

the past tense, what took place.79j A simple reference to "A

grants to ~," or "A conveys to ~," is sufficient.SO/ In

states which classify the oil and gas lease as personal

property, a statement that "A assigns to ~" or "A assigns and

conveys to ~" would be sUfficient.al/
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In states where the assignment of the lease is treated as

a conveyance of a fee interest, the assignor must ensure they

clearly except any interest they wish to retain. The assignor

will be deemed to convey all their interest in the property

unless they specifically limit the grant.82/ For example,

§5.001 of the Texas Property Code provides: n(a) An estate

in land that is conveyed or devised is a fee simple unless the

estate is limited by express words or unless a lesser estate

is conveyed or devised by construction or operation of

law. "ll/

B. Consideration

Although consideration may not be required for a valid

conveyance, 84/ it is often required to convey homestead

rights85/ or to derive the full benefits under the recording

statutes. 86/ For example, to obtain priority over prior

unrecorded conveyances of the property, the grantee must

obtain their interest "for a valuable consideration" without

notice of the unrecorded conveyance.a?/ Although

consideration may be required for a conveyance, it is not

necessary to recite the consideration in the conveyance

instrument. Courts will look outside the instrument to

ascertain whether it is supported by consideration. 88/
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However, it would seem proper to use a recitation of

consideration. 89/

In most states it is sufficient to use a simple statement

that itA conveys to ~, for valuable consideration "

There is no need to specify the actual consideration paid for

the assignment. A reference to "valuable consideration"

avoids the use of such phrases as "for the payment of one

dollar and other consideration." If there is some other

requirement, such as "adequate" consideration,90j the phrase

can be expanded to refer to "valuable and adequate

consideration. "91/

c. Description

To be effective, the assignment must describe the

property being conveyed.92/ A description which identifies

the property, or which allows identification by reference to

extrinsic evidence, is sUfficient.~/ However, a distinction

must be made between a description effective between parties

to the conveyance, including those having actual knowledge of

the conveyance, and persons who lack knOWledge of the

conveyance. The court applies this distinction in Luthi ~

Evans94/ holding an assignment of "all oil and Gas Leases in
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Coffey County, Kansas" owned by grantor is sufficient to bind

persons with actual notice of the conveyance. However, the

conveyance did not adequately describe the property to impart

constructive notice.

The assignee will want to protect its rights by

preventing the assignor from conveying rights in the same

property to a sUbsequent innocent purchaser or encumbrancer.

To achieve this protection, the instrument must (1) be

recorded; and

(2) specifically identify the affected property by description

in the assignment or by reference to other instruments in the

recorded chain of title. Although the assignee in Luthi had

recorded the assignment, the general reference to the

assignor's interests in Coffey County, Kansas did not

adequately identify the affected property so as to give

constructive notice of the transfer.95/

Description of the land affected by an assignment is

normally accomplished by reference to a governmental sur\"ey or

recorded plat, or by a metes and bounds description. To the

extent possible, the description should coincide with the

legal description used in the instrument by which the assignor

received its interest. The specific leases subject to the

conveyance must be adequately described along with the land
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they cover. Normally this is accomplished by stating the

legal description of the land covered by the assigned lease

followed by the book, page, and county where the lease is

recorded. For example, suppose A owns an oil and gas lease

covering all of section 30, Township 36 South, Range 10 East.

A wants to convey its lease rights to~. The assignment

document could provide:

A conveys to ~, for valuable consideration, the

following property:

An oil and Gas Lease between John Doe and Mary Doe

as lessor and A as lessee, dated September 15 ,

1989, recorded in Book 110, Page 179, of the

Miscellaneous Records of Eureka County, Kansas,

covering all of section 30, Township 36 South,

Range 10 East, from the 6th Principal Meridian, in

Eureka County, Kansas.

If the assignment covers a number of leases, the parties may

use an exhibit and tabulate the lease and property description

information. Problems associated with describing the scope of

the interest assigned are discussed in section VI of this

article.
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