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I. OWNERSHIP ISSUES

A. Production Payments

1. Interest creating a right to an "oil payment" was
ambiguous concerning whether money generated by the
sale of gas should be included in retiring the

payment. Pan 0Oil & Gas Exploration, Inc. v. Kelt

Kansas, Inc., 17 Kan. App.2d 121 (1992).

2. LCO assigned all its interest in a lease to Berry

subject to the following reservation:

"This assignment is subject to an oil payment
of $100,000 out of 1/16th of 7/8ths W.I. to be paid
$50,000.00 to LCO, Inc. and $50,000.00 to Hughes

Industries, Inc."

a. LCO assigned its interest to Pan 0il;
assigned his interest to Kelt.



b. At the time the assignment was made only oil
was being produced from the lease. A gas well
had been completed, but had not been hooked up
to a pipeline.

Pan 0il contends "oil payment" includes gas and
other hydrocarbons; Kelt contends it covers only
oil.

Trial court held "oil payment" includes only "oil."

Court of Appeals reverses holding the term is
ambiguous and "“the trial court must consider
extrinsic evidence in order to determine the intent
of the parties at the time the reservation was
executed." 17 Kan. App.2d at 124.

Easements

1.

Construction of racetrack on pipeline easement was
a structure which materially interfered with
pipeline's easement rights and justified a mandatory
injunction to have the structure removed. Mid-

America Pipeline v. Lario Enterprises, 942 F.2d 1519
(10th cir. 1991).

Lario Enterprises constructed a racetrack over a
pipeline easement owned by Mid-America Pipeline
Company (MAPCO).

MAPCO's easement provided:

"Grantor shall have the right to fully use and enjoy
the above described premises subject to the rights
herein granted. Grantee shall have the right to
clear and keep clear all trees, undergrowth and
other obstructions from the herein granted right of

942 F.2d at 1522.

The easement was granted in 1960 and MAPCO
constructed two high-pressure liquid gas pipelines
on the easement.

In 1988 MAPCO learned that Lario planned to build
a racetrack over the easement; MAPCO informed Lario
of its easement and objected to the construction.



MAPCO sought injunctive relief which was denied by
the trial court.

a.

Court held that since the City of Topeka
currently held title to the land and project,
MAPCO's claim was for damages for an inverse
condemnation.

Court refused to enjoin racetrack construction
although it found that it was a "structure"
which would "interfere with the normal
operation and maintenance of the pipelines" and
therefore violates MAPCO's easement rights.

Court balanced the equities and held that MAPCO
had an adequate remedy in condemnation or
damages and therefore the court would not
require removal of the violating structure.

Applying Kansas law, the Court of Appeals reverses
holding:

a.

The district court applied the Restatement
(Second) of Torts § 936 to balance the equities
in determining whether injunctive relief should
be granted to enforce the easement. However,
Kansas courts have not adopted this analysis.

(1) Instead, court applies analysis
articulated in the Kansas Supreme Court
case of Mid-America Pipeline Co. V.
Wietharn, 246 Kan. 238, 787 P.2d 716
(1990) .

(2) At the time the district court issued its
opinion, the Wietharn opinion had not been
issued.

The racetrack was a structure that would
materially interfere with MAPCO's operation
and maintenance of its pipelines. However, the
court also found that fences and movable
barriers were not structures that would
materially interfere with pipeline activities.

Damages are not an adequate remedy.

MAPCO was entitled to a mandatory injunction
to remove the racetrack because it was a
continuing violation of MAPCO's clearly defined
rights wunder the easement that will be
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"'recognized and protected by law.'" 942 F.2d
at 1530.

C. Trespass and the Negligent Waterflood

1.

Court will not stay damage action to refer issues
to Kansas Corporation Commission under the doctrine

of primary jurisdiction. Morsey v. Chevron USA,
Inc., 770 F. Supp. 150 (D. Kan.1991).

a. Morsey operates a waterflood operation on a
section of 1land adjacent to a waterflood
operated by Chevron.

b. Morsey sued Chevron asserting that Chevron was
injecting water into the reservoir at such a
high pressure that it fractured the formation
and created channels in the formation damaging
the adjoining land owners.

Chevron sought to have the case stayed until the KCC
could address issues concerning the secondary
recovery permits and the parties' operations under
the permits.

a. Morsey did not dispute that Chevron operated
its waterflood pursuant to a valid KCC permit
and that Chevron was operating its wells and
wellbores in accordance with KCC rules.

b. Court notes that primary jurisdiction is a
discretionary doctrine but finds that in this
case the goals of uniformity of regulation and
the exercise of agency expertise would not be
furthered by the KCC's action.

The most significant portions of the court's opinion
address matters unrelated to the primary
jurisdiction issue:

a. A KCC order authorizing a waterflood does not
immunize the permit holder from liability if
its flooding operations harm others. 779 F.
Supp. at 153.

b. The KCC 1lacks jurisdiction to award damage
relief.
c. "The fact that Chevron operates its waterflood

with KCC permission does not absolve it from
liability for any property damage it may have

4



caused to plaintiff's land."™ 770 F. Supp. at
153.

These damage issues are the sort that can be dealt
with by a judge and jury; no public rights are
involved.

D. Mineral Interest

l.

Oownership of wuranium under pre-June 8, 1983
conveyance of "minerals" depends upon whether
solution mining is a reasonable method of extraction
and, if so, whether it would consume, deplete, or

destroy the surface. Crews v. Plainsman Trading
Co., 827 S.W.2d 455 (Tex. App.--San Antonio 1992).

a. March 14, 1963 Cattle Land 0il Company conveyed
land to Crews expressly reserving to Cattle
Land ’

] Cattle Land
subsequently conveyed its reserved interest to
Plainsman.

b. The parties stipulated that the uranium was
located within 200 feet of the surface.

c. Quoting from Reed v. Wylie, 554 S.W.2d 169, 172
(Tex. 1977), the court noted:

"[T)he surface estate owner must prove that,

i 1 e substance near e surface
had been extracted, that extraction would
necessarily have consumed or depleted the land
surface.™

(1) Using this Reed I rule, the focus would
be on mining techniques used on March 14,
1963.

(2) Crews' expert testified that on March 14,
1963 open pit mining was the only method
utilized in South Texas for mining
uranium.

d. The court noted that the Reed I decision was
subsequently modified in Reed II as follows:

"That portion of Reed which would require that
the near surface 'must' be removed by surface
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destruction methods is overruled.

"The test now is whether any reasonable method,
including such a method as of the date of this
opinion (March 19, 1980), of removal of the .
. .« [minerals) will consume, deplete or destroy
the surface."

(1) Using the Reed II rule, the focus would
be on reasonable mining techniques used
on March 14, 1963, or at any subsequent
time up to the date of trial, would

consume, deplete, or destroy the surface.

(2) Plainsman's expert testified that in 1989
open pit mining would not be a reasonable
method of mining uranium ore and the
reasonable method would be the solution
mining method.

The court remands the case to determine:
"whether solution mining is a reasonable method
of mining uranium under the surface of the
Crews' Property and whether such mining will
substantially damage or destroy the surface of
the land."

The court states the rule that should be
applied as follows:

"The surface owner . . . will prevail if it is
proven that the uranium is at the 'near
surface' (200 feet or less), and any reasonable
method of extraction will consume, deplete, or
destroy the surface, including such a method
as of date of trial." (Crews, 827 S.W.2d at
462.

Gas Storage Rights and Correlative Rights

l.

Pipeline company liable for damages incurred by
lessee due to negligent gas storage operations.

Reese Exploration, Inc. v. Williams Natural Gas Co.,
768 F. Supp. 1416 (D.C. Kan. 1991).

Williams Natural Gas Company (WNG) was assigned the
following gas storage rights in leases owned by
Reese Exploration, Inc. (Reese):



"[A]1ll the gas and gas rights (except gas and gas
rights in formations below a depth of one thousand.
and fifty (1050) feet from the surface and except
the gas used for recycling purposes now in the
producing oils and while the same is so used) and
all gas storage rights, and rights of way under or
incident to all and singular the oil and gas leases,
storage leases, and supplemental oil and gas lease
agreement . . . ."

"To have and to hold the same unto the said
Assignee, 1its successors and assigns forever,
subject to the terms and conditions of said oil and
gas leases, storage leases and supplemental oil and
gas lease agreements, and subject to the terms and
conditions of that certain contract dated March 18,
1936 between Assignor and Assignee herein, and
supplemental contract between the same parties,
dated March 31, 1937."

After this assignment, WNG owned the gas rights and
gas storage rights from the surface down to 1050
feet below the surface. Reese retained the oil
rights in the property.

WNG completed wells to inject and produce gas from
the Bartlesville formation which is 900 feet below
the surface.

Reese conducts enhanced oil recovery operations in
the Squirrel formation which is 800 feet below the
surface.

For over a decade, WNG knew that gas was migrating
from the Bartlesville formation storage reservoir
up to the Squirrel formation. There are many
unplugged or improperly plugged wells in the field
that could permit migration to occur.

The higher gas pressures in the Squirrel formation
interfered with Reese's o0il operations and Reese
brought a negligence action against WNG for damages
caused by WNG's migrating gas.

WNG defended arguing since it had the right to store
gas from the surface to 1050 feet, it had elected
to store gas in the Squirrel formation as well as
the Bartlesville formation.

In Reese the court narrows the scope of WNG's
storage rights holding WNG "has elected to store
gas in the Bartlesville sand . . . and does not now
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10.

11.

12.

13.

have the right to change its gas storage zone to
the detriment of other mineral interest owners."

a. The court treats WNG's storage rights as a
general easement that has been defined to cover
only the Bartlesville formation--due to fifty
years of gas storage activities.

b. The court concludes that WNG had a duty not to
interfere with Reese's 0il operations, WNG
violated that duty by allowing gas to escape
into the Squirrel formation, and WNG's storage
activities caused Reese damage.

As a remedy, Reese sought an injunction requiring
WNG to reduce its storage pressure from 440 psig to
285 psig; the court holds this is a matter for the
Federal Energy Regulatory Commission (FERC) to
decide since FERC authorized storage at the 440 psig
level.

The court also refuses to authorize Reese to produce
the gas migrating into the Squirrel formation
distinguishing Anderson v. Beech Aircraft Corp., 237
Kan. 336, 699 P.2d 1023 (1985), as dealing only with
horizontal migration instead of vertical migration.

However, the court holds that Reese is entitled to
$147,733.11 for permanent damage to Reese's o0il
rights applying the difference in the fair market
value of the property before and after the injury.

It is difficult to tell, from the court's opinion,
exactly why WNG's storage rights were in effect
reduced to accommodate Reese's o0il operations.
However, the court's findings suggest that the
agreements between the parties contemplated that
0oil operations would continue in the Squirrel
formation after the storage rights were conveyed.
The court seems to suggest that when WNG is merely
using the Bartlesville to store gas, it must do so
in a manner that will not unreasonably interfere
with the owners of the o0il rights in other
formations.

a. The court felt WNG's failure to try and control
the escape of gas from the Bartlesville
formation was unreasonable under the facts and
could not be justified by saying they were also
entitled to store gas in the Squirrel
formation.



WNG and Reese each had interests in the
property which could be developed so long as
WNG properly accommodated Reese's use by not
permitting gas to escape into the Squirrel
formation.

However, the court's reliance upon a relocation
of easement theory is troublesome because it
has the effect of taking away storage rights
which were granted to WNG.

(1) If at some later date WNG decides to use
the Squirrel formation for 1legitimate
storage activities, WNG should have the
right to do so--based upon its existing
rights in the property.

(2) However, if we apply the court's rationale
in Reese, apparently these rights have
reverted to the lessee or mineral interest
owner due to WNG's prior use of the
Bartlesville formation.

The court's rejection of an Anderson v. Beech
Aircraft capture remedy was based upon the
difference between horizontal and vertical
ownership issues. However, even states like
Texas, which reject a capture analysis in gas
storage cases, would permit use of the rule
of capture where the gas is not confined in a
well-defined reservoir.

(1) If the gas is not being confined in the
Bartlesville, and WNG has not formally
declared the Squirrel formation for
storage purposes, perhaps the Kansas
Supreme Court's Anderson analysis would
offer an appropriate remedy.

(2) Perhaps, under the facts, the best
approach would be to develop an
accommodation doctrine that will protect
Reese from unreasonable interference in
its Squirrel formation activities until

WNG decided to actually use the Squirrel
for storage activities that are
incompatible with continued oil
operations.

(3) The accommodation doctrine could also give
the o0il operator a reasonable period of
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time to complete its o0il activities once
a previously unused formation is approved
for storage. If the entity having the gas
storage rights didn't want to wait the
reasonable period of time, they could
acquire that right by purchase or
condemnation.

(4) However, the storer would not be acquiring
the gas storage rights--they already own
them. They would merely be obtaining the
right to begin storage activities
immediately instead of accommodating the
existing oil operations.

F. Leasehold Interest

1.

Allocation of royalty in 1949 lease cannot be
changed by subsequent pooling statute. Burtner-
Morgan-Stephens Co. v. Wilson, 586 N.E.2d 1062
(1992).

a.

In 1949 mineral owners entered into oil and gas
lease covering a 100-acre tract which provided:

"If the leased premises at any time should
be owned in separate parcels this lease
nevertheless shall be treated as an entirety,

except that royalties or well rentals as to any
producing well shall be payable to the owner
or owners upon whose respective parcel the
producing well is located . . . ."

In 1975 the 100-acre tract was divided and sold
into numerous parcels. One tract contained 33
acres which was subsequently made part of a 59
acre drilling unit. A producing well was
drilled on the 33-acre portion of the drilling
unit.

The owners of the 33-acre tract assert a right,
under their lease, to all the royalty from the
well located on their parcel.

The trial court held the parties were entitled,
by statute, to share in production from the
well on a pro rata basis with regard to their
acreage contribution to the 59-acre drilling
unit.
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e. Supreme Court reverses the trial court because
the 1960 drilling and pooling statutes cannot
operate to alter rights established by the 1949
lease contract.

f. Such action would be a retroactive application
of statute that would violate Section 28,
Article 1II of the Ohio Constitution by
impairing an obligation of contract.

0il and gas lessee entitled to intervene in action
to condemn surface to construct electric

transmission 1line. Grand River Dam Authority v.
Brogna, 827 P.2d 901 (Okla. App. 1991).

a. Brogna owned a leasehold interest in a
producing o0il and gas well on land being
condemned by GRDA to construct a power line.

b. only the surface owner was named in the
condemnation action.

c. Brogna asserted a right to intervene because
the power 1line would impair his ability to
operate his existing well and the drilling of
intended offset wells.

d. The court agrees with Brogna: "A leasehold
interest in o0il and gas, i.e., the right to
enter the surface for purposes of exploration,
is in the nature of a property right." Brogna,
827 P.2d at 902.

e. The court permits Brogna to intervene stating:
"All owners of the estate being condemned are
entitled to be heard and to claim their share
of the condemnation money." Brogna, 827 P.2d
at 902.

Condemnation of surface interest and rights of
existing 1lease holder did not compensate for
interference with mineral estate (and subsequent
lessee) caused by partial flooding of 80-acre tract.

Haupt, Inc. v. Tarrant County Water Control and

Improvement Dist. No. 1, 1992 WL 151011 (Tex. App.-
Waco July 1, 1992).

a. Mineral interest owners, and current oil and
gas lessee, brought inverse condemnation claim
against water district when 67 acres of an 80-
acre tract were inundated by the filling of a
reservoir.
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b. The water district had previously condemned the
surface estate and the rights of a lessee who
had two o0il and gas wells on the property.

(1)

(2)

At the time of the condemnation, the water
district:

"[K]new and appreciated the risk of merely
condemning the working interest of a lease
holder without acquiring the executory
rights and cutting off the right of the
mineral owner to execute other leases.
The Water District knew that under those
circumstances it could be faced with
having to repeatedly condemn working
interests under subsequent leases on the
same tract."

The court hammers the Water District
attorney for comments contained in his
brief suggesting that the Water District
would be required to pay twice for the
same rights.

(a) "Considering the Water District's own
minutes and the admission in its
brief, we find that asserting this
rationale for the court's ruling
borders on contumacy."

(b) "Despite this demonstrated knowledge
of the applicable legal principles
and being faced with the risk
envisioned, counsel nevertheless
blatantly assert that requiring the
Water District to condemn and pay for
Bar J B Company's working interest
would not only be a misapplication
of public funds but an irrational
result."

(c) "Lawyers occasionally resort to
hyperbole in defending their client's
position. In this instance, however,
hyperbole crosses the line between
credible argument and knowing
misstatement."

c. Finding that an inverse condemnation took
place, the court stated:

12



"Condemnation of the surface did not
automatically take or damage the mineral estate
as long as the common law right to access the
minerals through reasonable use of the surface
remained unimpaired. However, if the Water
District later damaged the mineral estate by
interfering with the right of access without
initiating condemnation proceedings, that would
constitute a separate taking of the minerals
by inverse condemnation."

The water district argued that "inundating the
surface did not take or damage the minerals
because they could be accessed either by
directional drilling from the shore or vertical
drilling from a platform over the lake."

(1) Several expert witnesses called by the
plaintiffs testified that the 1loss in
mineral value caused by the flooding
ranged from $1.6 to $3 million.

(2) The Water District's expert estimated the
market value of recoverable reserves at
$1.2 million to $1.6 million before
inundation and "close to zero" afterwards.

Frac job that extended beyond lease boundaries would

constitute a subsurface trespass. Geo Viking, Inc.
v. Tex-Lee Operating Co., 1992 WL 80263 (Tex. April

22,

a.

1992) .

Tex-Lee hired Geo Viking to perform a frac job
on Tex-Lee's o0il well in the Austin Chalk
Formation. Tex-Lee sued Geo Viking for failing
to adequately perform the frac job.

At trial the evidence indicated that the frac
extended beyond the lease boundaries and into
adjacent properties.

Geo Viking requested the following jury
instruction regarding damages:

"[Y]ou shall not consider or include the value
of o0il and gas reserves, if any, outside the
80 acre unit that would have been recoverable
from the White 1 well because of fracing beyond
the boundaries of such unit. [YJou shall
consider only those reserves that would have
been recoverable as a result of fracing within
the boundaries of the lease in question."
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G.

The trial court rejected the instruction and.
the jury found for Tex-Lee and awarded damages;
the court of appeals affirmed the trial court's
refusal to grant the instruction, relying upon
the rule of capture.

Supreme Court reverses the lower courts and
remands the case for a new trial noting:

"Fracing under the surface of another's land
constitutes a subsurface trespass. . .
Therefore, the rule of capture would not permlt
Tex-Lee to recover for a loss of oil and gas
that might have been produced as the result of
fracing beyond the boundaries of its tract."

Rule Against Perpetuities

CHAPTER 302
Senate Bill No. 624

AN ACT concerning uniform laws; relating to the uniform commercial code; enacting

the uniform statutory rule against perpetuities: enacting the uniform conservation
easement act; amending K.S.A. 84-2-403 and K.S.A. 1991 Supp. 54-1-105 and
repealing the existing sections: also repealing K.S.A. 84-6-101, 84-6-102. §4-6-103.
84-6-104, 84-6-105, 84-6-106, 84-6-107, 84-6-10S, 84-6-109, 84-6-110. 64-6-111 and
84-9-111 and K.S.A. 1991 supp. 56-3503, 58-3504, 58-3805, 58-3806. 58-3807, 58-
3808 and 58-3809.

Be it enacted by the Legislature of the State of Kansas:

New Section 1. (a) Validity of Nonvested Property Interest. A

nonvested property interest is invalid unless:

When the interest is created, it is certain to vest or terminate

no later than 21 vears after the death of an individual then alive;

or

the interest either vests or terminates within 90 vears after

its creation.

(b) Validity of General Power of Appointment Subject to a Con-

dition Precedent. A general power of appointment not presently
exercisable because of a condition precedent is -invalid unless:

(1) When the power is created, the condition precedent is certain

to be satisfied or becomes impossible to satisfy no later than 21 years
after the death of an individual then alive; or

(2) the condition precedent either is satisfied or becomes im-

possible to satisfy within 90 years after its creation.

(¢) Validity of Nongeneral or Testamentary Power of Appoint-

ment. A nongeneral power of appointment or a general testamentary
power of appointment is invalid unless:

(1) When the power is created, it is certain to be irrevocably

exercised or otherwise to terminate no later than 21 years after the
death of an individual then alive; or

(2) the power is irrevocably exercised or otherwise terminates

within 90 years after its creation.
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(d) Possibility of Post-death Child Disregarded. In determining
whether a nonvested property interest or a power of appointment
is valid under subsection (a)(1), (b)(1) or (c)(1), the possibility that a
child will be born to an individual after the individual's death is
disregarded.

(e) Effect of Certain “Later-of Type Language. If, in measuring
a period from the creation of a trust or other property arrangement,
language in a governing instrument (i) seeks to disallow the vesting
or termination of any interest or trust beyond, (ii) seeks to postpone
the vesting or termination of any interest or trust until, or (iii) seeks
to operate in effect in any similar fashion upon, the later of (A) the
expiration of a period of time not exceeding 21 years after the death
of the survivor of specified lives in being at the creation of the trust
or other property arrangement or (B) the expiration of a period of
time that exceeds or might exceed 21 years after the death of the
survivor of lives in being at the creation of the trust or other property
arrangement, that language is inoperative to the extent it produces
a period of time that exceeds 21 years after the death of the survivor
of the specified lives.

New Sec. 2. (a) Except as provided in subsections (b) and (c)
and in section 5(a), the time of creation of a nonvested property
interest or a power of appointment is determined under general
principles of property law.

(b) For purposes of this act, if there is a person who alone can
exercise a power created by a governing instrument to become the
unqualified beneficial owner of (i) a nonvested property interest or
(ii) a property interest subject to a power of appointment described
in section 1(b) or 1(c), the nonvested property interest or power of
appointment is created when the power to become the unqualified

beneficial owner terminates. For purposes of this act, a joint power
with respect to community property or to marital property under
the uniform marital property act held by individuals married to each
other is a power exercisable by one person alone.

(¢c) For purposes of this act, a nonvested property interest or a
power of appointment arising from a transfer of property to a pre-
viously funded trust or other existing property arrangement is created
when the nonvested property interest or power of appointment in
the original contribution was created.

New Sec. 3. Upon the petition of an interested person, a court
shall reform a disposition in the manner that most closely approxi-
mates the transferor’'s manifested plan of distribution and is within
the 90 vears allowed by section 1(a)2), (b)2) or (c)?) if:

(1) A nonvested property interest or a power of appointment
becomes invalid under section 1, statutory rule against perpetuities;

(2) a class gift is not but might become invalid under section 1,
statutory rule against perpetuities, and the time has arrived when
the share of any class member is to take effect in possession or
enjovment; or

(3) a nonvested property interest that is not validated by section
1{a)1) can vest but not within 90 vears after its creation.
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New Sec. 4. Section 1, statutory rule against perpetuities, does
not apply to:

(1) A nonvested property interest or a power of appointment
arising out of a nondonative transfer, except a nonvested property
interest or a power of appointment arising out of (i) a premarital or
postmarital agreement, (ii) a separation or divorce settlement, (iii) a
spouse’s election, (iv) a similar arrangement arising out of a pro-
spective, existing or previous marital relationship between the par-
ties, (v) a contract to make or not to revoke a will or trust, (vi) a
contract to exercise or not to exercise a power of appointment, (vii)
a transfer in satisfaction of a duty of support or (viii) a reciprocal
transfer;

(2) a fiduciary’s power relating to the administration or manage-
ment of assets, including the power of a fiduciary to sell, lease or
mortgage property, and the power of a fiduciary to determine prin-
cipal and income;

(3) a power to appoint a fiduciary;

(4) adiscretionary power of a trustee to distribute principal before
termination of a trust to a beneficiary having an indefeasibly vested
interest in the income and principal;

(3) a nonvested property interest held by a charity, government
or governmental agency or subdivision, if the nonvested property
interest is preceded by an interest held by another charity, govern-
ment or govemmental agency or subdivision;

(6) a nonvested property interest in or a power of appointment
with respect to a trust or other property arrangement forming part
of a pension, profit-sharing, stock bonus, health, disability, death
benefit, income. deferral or other current or deferred benefit plan
for one or more employees, independent contractors or the bene-
ficiaries or spouses, to which contributions are made for the purpose
of distributing to or for the benefit of the participants or their ben-
eficiaries or spouses the property, income or principal ir the trust
or other property arrangement, except a nonvested property interest
or a power of appointment that is created by an election of a par-
ticipant or a beneficiary or spouse; or

(7) a property interest, power of appointment or arrangement
that was not subject to the common-law rule against perpetuities or
is excluded by another statute of this state.

New Sec. 5. (a) Except as extended by subsection (b), this act
applies to a nonvested property interest or a power of appointment
that is created on or after the effective date of this act. For purposes
of this section, a nonvested property interest or a power of appoint-
ment created by the exercise of a power of appointment is created
when the power is irrevocably exercised or when a revocable exercise
becomes irrevocable.

(b) If a nonvested property interest or a power of appointment
was created before the effective date of this act and is determined
in a judicial proceeding, commenced on or after the effective date
of this act, to violate this state’s rule against perpetuities as that rule
existed before the effective date of this act, a court upon the petition
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II.

of an interested person may reform the disposition in the manner
that most closely approximates the transferor’'s manifested plan of
distribution and is within the limits of the rule against perpetuities
applicable when the nonvested property interest or power of ap-
pointment was created.

New Sec. 6. This act may be cited as the uniform statutory rule
against perpetuities.

New Sec. 7. This act shall be applied and construed to effectuate
its general purpose to make uniform the law with respect to the
subject of this act among states enacting it.

New Sec. 8. This act supersedes the rule of the common law

known as the rule against perpetuities.

CONVEYANCES

A.

The Duhig Problem

1.

Burden created by prior royalty conveyance must be
satisfied out of grantor's mineral interest. Acoma
0il Corp. v. Wilson, 471 N.W.2d 476 (N.D. 1991).

a. 1915 Moen obtained fee simple title to 160-
acre tract.

b. 1937 Moen conveyed a 6.5% royalty in oil and
gas produced from the 160-acre tract.

c. 1944 Moen conveyed and warranted 160-acre tract
to Wilson.

d. 1952 Wilson conveyed and warranted to Leach,

by separate mineral deeds, an undivided
35/320th and 5/320th interest in all the oil
and gas "in and under" the tract.

(1) Each deed contained a warranty clause and
stated the grantors intent to convey 35
and 5 "mineral acres".

(2) Neither deed indicated the conveyed
interest was burdened by the 6.5% royalty
interest.

(3) The grantee had a title opinion prepared

at the time of purchase which noted the
outstanding 6.5% royalty interest.
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Subsequent conveyances from Leach to United and
from United to Acoma did not refer to the 6.5%
royalty.

Dispute over whether the 6.5% royalty is a
proportionate burden on all the mineral
interests or solely burdens the Wilson
interest.

Supreme Court holds the 6.5% royalty is a
burden solely against the Wilson interest.

Court states:

"Like Duhig, in cases where a grantor conveys
some mineral interests while keeping some
mineral interests in the same tract of land
without an explicit reservation, the focus is
on whether or not the grantor has enough
mineral interests in that tract of 1land to
satisfy the conveyance. . . . We believe that
result follows under our law even though the
Wilson parents' minerals deeds did not contain
a specific reservation clause because 'a grant
(without a reservation] shall be interpreted
in favor of the grantee' [Section 47-09-13,
N.D.C.C.] and 'a conveyance of land, without
any exception or reservation of the minerals
constitutes a conveyance of 100 percent of the
minerals as well as the surface.'" 471 N.W.2d
at 482.

With regard to the grantee's knowledge
concerning the 6.5% royalty, the court states:

"Leach's [grantee's] actual or constructive
knowledge of the outstanding 6.5% royalty does
not diminish the Wilson parents' warranty
because the risk of title loss is on the
grantor. . . . We conclude that Duhig and our
previously cited statutory provisions govern
this case." 471 N.W.2d at 482.

Court also notes that the production purchaser
could be protected from a claim for a greater
interest when the interest owner had signed a
division order authorizing payment after
deducting a proportionate share of the 6.5%
royalty. Remedy is for underpaid interest
owner to seek recovery from the overpaid
interest owner, not the purchaser.
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B. Delivery

1.

(1) Purchaser only protected while the
division order is in effect.

(2) If division order is not signed, it will
not protect the purchaser.

When father gave executed mineral deed to son for
recording, delivery was complete and operated as a
valid conveyance of real estate. Carlile v.
Carlile, 830 P.2d 1369 (Okla. 1992).

a.

September 12, 1968 Paul Carlile (father)
executed a mineral deed and two warranty deeds
and gave them to J.C. Carlile. The warranty
deeds were filed for record one on May 8, 1969
and the other on October 9, 1973. The mineral
deed was never filed for record.

Paul Carlile died August 15, 1973. Apparently
the deeds had been given to J.C. for recording
in 1968. Later, in 1973, Paul got upset with
his son Jack, who was one of the mineral deed
grantees, and Paul asked J.C. not to record the
deed unless Jack divided his mineral interest
with the other kids.

Court held the deed had been delivered.
(1) Court noted the basic rules:

(a) "Delivery of a deed is essential in
order to pass title."

(b) "A valid delivery occurs only when
the grantor parts with dominion over
the deed with the intention to pass
title." carlile, 830 P.2d at 1371.

(2) "The father's subsequent decision to take
the mineral deed back is irrelevant to his
initial intention concerning delivery."

(3) "When the owner of land executes a deed
during his lifetime and delivers it to a
third party who acts as a depository,
intending at the time of the delivery to
forever part with all lawful right and
power to retake or repossess the deed, the
delivery to the third party is sufficient
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to operate as a valid conveyance of real
estate.”" (Carlile, 830 P.2d at 1372.

C. Future Lease Clause

1. Court gives effect to future 1lease clause in
interpreting effect of a royalty conveyance. Luckel
v. White, 819 S.wW.2d 459 (Tex. 1991).

a.

In 1935 Mary Etta Mayes executed a royalty deed
to L.C. Luckel, Jr. At the time the minerals
were leased to Coe. The deed provided, in
part:

[Granting Clause]

"I, Mary Etta Mayes . . . [convey to] L.C.

Luckel, Jr. an_ undivided one thirty-second
(1/32nd) royalty interest in and to the

following described property . . . ."

[Habendum Clause]

“"TO HAVE AND TO HOLD the above described
1/32nd royalty interest . . . unto the said

L.C. Luckel, Jr. his heirs and assigns forever
"

[Present Lease Clause]

"It is understood that said premises are
now under lease originally executed to one Coe
and that the grantee herein shall receive no
part of the rentals as provided for under said

lease, but shall receive one-fourth of any and
all royalties paid under the terms of said

lease."

[Future Lease Clause]

"It is expressly understood and agreed
that the grantor herein reserves the right upon
expiration of the present term of the lease on
said premises to make other and additional
leases . . . and the grantee shall be bound by
the terms of any such leases . . . [and] shall

be entitled to one-fourth of any and all
royalties reserved under said leases."
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[Previous Conveyance Clause]

"It is understood and agreed that Mary
Etta Mayes is the owner of one-half of the
royalties to be paid under the terms of the
present existing lease, the other one-half
having been transferred by her to her children
and by the execution of this instrument, Mary
Etta Mayes conveyed one-half of the one-
sixteenth (1/16th) royalty now reserved by

her."

The Coe lease expired and subsequent leases
were entered into that provided for a 1/6th
royalty.

(1) Issue is whether Luckel is entitled to a
1/32nd royalty or a 1/24th royalty.

(2) 1/24th would equal 1/4 x 1/6.
The court held the deed was unambiguous.

If the court applied the reasoning of Alford
v. Krum, 671 S.W.2d 870 (Tex. 1984), the future
lease clause would be deemed "repugnant" to the
granting clause and the granting clause would
control: Luckel would be entitled to a 1/32nd
royalty.

The court expressly overrules Alford and holds
the fundamental rule of construction is the
"four corners" rule which ascertains the
parties' intent from a consideration of all the
language in the deed.

(1) "The court, when seeking to ascertain the
intention of the parties, attempts to
harmonize all parts of the deed."

(2) The court holds: "The provisions of the
deed are harmonized by construing the
grant to be of a 1/32nd interest (or one-
fourth of the reserved royalty under the
existing lease) until the existing lease
expired. The interest conveyed was an
undivided one-fourth of the total reserved
royalty interest, which applied to future
leases. . . . The proper way to harmonize
the provisions of the Mayes-Luckel deed
. « . is to hold that upon the termination
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of the Coe lease, Luckel owns an undivided
one-fourth of the reserved royalty in all
future leases."

Four justices dissented stating: "Construing
the deed as a whole, I would conclude that the
parties intended the future-lease clause merely
extend the effect of the grant of a permanent
1/32nd royalty interest to future leases."

Court gives effect to future lease clause in
interpreting effect of a mineral conveyance.

Jupiter 0il Co. v. Snow, 819 S.W.2d 466 (1991).

a.

In 1918 Henderson owned all of the minerals
which were subject to an oil and gas lease held
by State 0il Corporation and providing for
payment of a 1/8th royalty.

On September 27, 1918 Henderson conveyed a
portion of their mineral interest to Joseph M.
Weaver. The deed provided, in part:

(Granting Clause]

"[Henderson conveys] all that certain undivided
1/16 interest in and to all the o0il, gas, and
other minerals of whatsoever kind and character

in and under the following described lot . .
"

[Present Lease Clause]

"In the event the lease now on said land is
forfeited or terminated without producing
mineral of any kind, then the grantee herein
or his assigns are to have and hold under this

conveyance an undivided 1/2 of all the o0il, gas
or_other mineral of whatsoever kind character

in and under the land herein described, and it
is the intention of the grantors herein that
in the event said lease is forfeited, then in

that event the grantee is to have and hold an
equal undivided one half of all such minerals."

Court holds the deed granted:

(1) "Immediately" a 1/16th interest in the
mineral estate; and

(2) "Upon termination of the States lease" the
grantee's interest in the mineral estate
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"expanded into a full one-half by
operation of law." Jupiter, 819 S.W.2d
at 469. ’

d. Court held the deed was unambiguous and
therefore the court of appeals erred when it
resorted to rules of construction.

(1) Such as the Alford repugnant to the grant
rule of construction.

(2) Court states: "Although we hold Alford
to be inapplicable, we note that it has
been overruled this date in Luckel v.
White, 819 S.W.2d 459 (Tex. 1991)."

(3) The mineral deed in Jupiter is much more
like the mineral deed in Alford than the
royalty deed that was the subject of
Luckel. See Justice Hecht's concurring
opinion in Jupiter at 819 S.W.2d at 469.

e. Couldn't you argue that once the lease
terminated that the grantee owned 9/16ths of
the minerals (1/16 + 1/2)?

D. Executive Rights

1.

Conveyance of right to receive bonus and delay
rental does not imply conveyance of the executive
right (power to execute leases). Antelope

Production Co. v. Shriners Hospital for Crippled

Children, 464 N.W.2d 159 (Neb. 1991).
a. Deed provided, in part:

"Grantor expressly reserving unto
themselves an undivided one-half interest in
the o0il, gas and other minerals . . . provided
however, grantee, its successors and assigns,
shall have the right to have an receive all of

the bonuses and delay rentals which may result
from the o0il and gas leases executed on an
after August 12, 1960 . . . ."

b. Issue was whether the grantor or the grantee
held the executive rights with regard to the
reserved one-half mineral interest.

c. Court notes that in Texas and Mississippi the
grantor would have the executive rights since
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

EPA's LIST OF EXEMPT RCRA
EXPLORATION AND PRODUCTION WASTES

Produced Water.

Drilling Fluids.

Drill Cuttings.

Rigwash.

Drilling fluids and cuttings from offshore operations disposed of onshore.
Well completion, treatment, and stimulation fluids.

Basic sediment and water and other tank bottoms from storage facilities
that hold product and exempt waste.

Accumulated materials such as hydrocarbons, solids, sand, and emulsion
from production separators, fluid treating vessels, and production

impoundments.

Pit sludges and contaminated bottoms from storage or disposal of exempt
wastes.

Workover wastes.

Gas plant dehydration wastes, including glycol-based compounds, glycol
filters, filter media, backwash, and molecular sieves.

Gas plant sweetening wastes for sulfur removal, including amines, amine
filters, amine filter media, backwash, precipitated amine sludge, iron
sponge, and hydrogen sulfide scrubber liquid and sludge.

Cooling tower blowdown.

Spent filters, filter media, and backwash (assuming the filter itself is
not hazardous and the residue in it is from an exempt waste stream.

Packing fluids.
Produced sand.

Pipe scale, hydrocarbon solids, hydrates, and other deposits removed from
piping and equipment prior to transportation.

Hydrocarbon-bearing soil.
Pigging wastes from gathering lines.

Wastes from subsurface gas storage and retrieval, except for the listed
nonexempt wastes.
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21.

22.

23.

24.

25.

26

10.
11.
12.
13.

14.

Constituents removed from produced water before it is injected or
otherwise disposed of.

Liquid hydrocarbons removed from the production stream but not from oil
refining.

Gases removed from the production stream, such as hydrogen sulfide and
carbon dioxide, and volatilized hydrocarbons.

Materials ejected from a producing well during the process known as
blowdown.

Waste crude o0il from primary field operations and production.

Light organics volatilized from exempt wastes in reserve pits or
impoundments or production equipment.

EPA's LIST OF NONEXEMPT RCRA
EXPLORATION AND PRODUCTION WASTES

Unused fracturing fluids or acids.

Gas plant cooling tower cleaning wastes.

Painting wastes.

0il and gas service company wastes, such as empty drums, drum rinsate,
vacuum truck rinsate, sandblast media, painting wastes, spent solvents,

spilled chemicals, and waste acids.

Vacuum truck and drum rinsate from trucks and drums transporting or
containing nonexempt waste.

Refinery wastes.

Liquid and solid wastes generated by crude oil and tank bottom reclaimers.
Used equipment lubrication oils.

Waste compressor oil, filters, and blowdown.

Used hydraulic fluids.

Waste solvents.

Waste in transportation pipeline-related pits.

Caustic or acid cleaners.

Boiler cleaning wastes.
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15. Boiler refractory bricks.

16. Boiler scrubber fluids, sludges, and ash.
17. Incinerator ash.

18. Laboratory wastes.

19. Sanitary wastes.

20. Pesticide wastes.
21. Radioactive tracer wastes.
22. Drums, insulation, and miscellaneous solids.

Nonexempt wastes should be tested to determine if they meet
any of the four hazardous waste characteristics. If they do, they
must be dealt with as hazardous wastes. If the waste is exempt, but
nevertheless possesses one or more hazardous characteristics, it
should be carefully managed to ensure it does not become a future
liability. Management should include segregation of exempt wastes
from non-exempt wastes.

An issue that continues to be debated is whether the RCRA
exemption for o0il and gas wastes applies to cleanup obligations
created by the Comprehensive Environmental Response, Compensation,
and Liability Act (CERCLA). Although RCRA exempts certain wastes
from regulation as a "hazardous waste" (such as o0il and gas wastes,
mining wastes, and household wastes), these wastes may become the
target of a CERCLA cleanup action. Since CERCLA only applies to
a release or threatened release of a "hazardous substance,"
litigants have argued that a waste exempt from hazardous waste
regulation under RCRA should also be exempt under CERCLA.

United States v. Hardage, Case No. CIV-86-1401-W (W.D. Okla.

1991), appears to be the first case to address this issue under the
E&P waste exemption. In its April 15, 1991 Order the court held
Arrow Tank Trucks, Inc. liable under CERCLA for the disposal of
drilling mud, salt water, frac water, and oil that was drained from
reserve pits that contained drilling mud and frac water. Arrow had
drained the reserve pits in 1973 and took the drilling mud and
water to the Hardage disposal site, which is now the object of a
$150,000,000+ CERCLA cleanup. Apparently the drilling mud in 1973
and 1974 contained asbestos and sodium hydroxide additives. A lead
based "thread dope" was also used at the site and the empty dope
buckets routinely thrown into reserve pits for disposal.

Lead, asbestos, and sodium hydroxide are hazardous substances
under CERCLA. However, Arrow argued that the RCRA E&P waste
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exemption specifically excludes "drilling fluids and cuttings" and
well "completion, treatment, and stimulation fluids" and therefore
it cannot be a potentially responsible party under CERCLA. The
court, however, holds that Arrow is liable as:

"[A]Jny person who accepts or accepted any hazardous
substances for transport to disposal . . . facilities
. « . selected by such person . . . ."

Without much discussion of Arrow's defense, the court concludes:

"The intent of Congress in incorporating the substances
listed in other federal statutes was to include as many
substances as possible within CERCLA's ambit and to be
hazardous, a substance need only be designated as
hazardous under one of these referenced statutes. . . .
To likewise incorporate the various exclusions found in
these other statutes would defeat this purpose."

RCRA Citizen Suit Provisions May Offer Remedy for Recovering
Cost Of Cleaning Up Leaking Underground Storage Tanks

Nelson owned the land in question from 1961 to 1976. In 1972
Nelson hired Nachant Co. to connect piping and pumps to gasoline
tanks for a service station. Nelson operated the service station
until 1975 when they leased it to Kramer, who operated the station
from 1975 to 1979. From 1976 through 1980 the real property was
owned as follows:

1976-78 Tacey
1978-80 Goodwin
1980 Purchased by Zands, the plaintiffs.

Apparently the underground storage tank leaked gasoline into the
soil and Zands, as the current owner of the property, is attempting
to force Nelson, Nachant Co., Kramer, Tacey, and Goodwin to clean
up the problem.

Zands brought a "citizen suit" against the parties pursuant
to RCRA § 7002(a) (1) (B), 42 U.S.C. § 6972(a) (1) (B) (1988), which
provides:

"[A]lny person may commence a civil action on his own
behalf-- . . . against any person . . . including any
past or present generator . . . or past or present owner
or operator of a . . . disposal facility, who has
contributed or who is contributing to the past or present
. « . disposal of any solid or hazardous waste which may
present an imminent and substantial endangerment to
health or the environment . . . ."
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Although the remedy sought by Zands is not disclosed in the court's
opinion, RCRA § 7002 (a) gives the court jurisdiction in a citizen
suit to enjoin the disposal or "to order such person to take such
other action as may be necessary . . . ." 2Zands, if successful,
will most likely seek an order requiring the defendants to clean
up the property. The citizen suit provision does not provide for
payment of damages to private parties. However, it does authorize
the assessment of civil penalties.

In Zands v. Nelson, Case No. 89-0989-GT, 1991 U.S. Dist. LEXIS
19321 (S.D. Cal. Dec. 3, 1991), the court holds that gasoline
leaking from an underground storage tank, and the contaminated
soil, constitute disposal of a solid waste. Once the gasoline
ceases to be a useful product, it becomes a solid waste subject to
RCRA. The court also holds that RCRA § 7002(a) supplements the
federal underground storage tank statutes found at 42 U.S.C.

§§ 6991 to 6991i (1988).

The court refuses to restrict RCRA's scope by holding that the
CERCLA "petroleum exclusion" does not apply to RCRA. As the court
notes: "[W]hereas CERCLA has an explicit exclusion for petroleum,
no such similar exclusion exists in RCRA."

The court also holds that the "mere creation of solid waste,
and the subsequent abandonment of it in the ground, will support
a cause of action under section 6972(a) (1) (B) [RCRA § 7002(a) (1)
(B)]." Potentially responsible parties under RCRA can include any
person who: (1) Creates ("generates") the waste, (2) transports
the waste, or (3) owns the site where the waste is located. 1In
holding that the parties who created the waste are subject to RCRA
the court states: "The Court simply will not accept defendants'
interpretation of the statute which would allow individuals to
create solid waste, and avoid the requirements of RCRA by never
making any attempt to clean up the mess."

Before a person can be ordered to take action under § 7002,
there must be a showing that the person "contributed" or "is
contributing" to the past or present disposal giving rise to the
suit. The court holds the contribution issue is a factual issue
which cannot be resolved, in this case, by summary judgment.
However, the court does hold that each of the defendants could be
a contributor under the statute. The court observes:

"Here, the defendants are individuals who owned the land
during which time the gasoline allegedly 1leaked,
individuals who operated the pumps during which time the
gasoline allegedly leaked, and individuals responsible
for the installation of the piping and pumps for the
gasoline tanks that allegedly leaked. None of these
individuals are so far removed that it can be said that,
as a matter of law, they did not contribute to the
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leakage."

Comments:

This case appears to be the first instance where the RCRA
citizen suit provision has been used by a property owner to try and
force third parties to clean up storage tank contamination. This
is particularly significant since the cost recovery provisions of
the Comprehensive Environmental Response, Compensation and
Liability Act (CERCLA) cannot be used to recover cleanup costs from
other responsible parties. To date, courts interpreting CERCLA's
"petroleum exclusion" have held that gasoline 1leaking from
underground storage tanks comes within the exclusion and therefore

in not actionable under CERCLA. Wilshire Westwood Associates v.
Atlantic Richfield Corp., 881 F.2d 801 (9th Cir. 1989). This means

that in many instances the only way the current landowner can
respond is to clean up the site and then try to sue other
responsible parties relying upon tort theories to recover their
cleanup costs. The RCRA citizen suit provision may provide a
statutory remedy where the current landowner can force other
responsible parties to conduct the cleanup. The prevailing party
in a RCRA citizen suit can recover their 1litigation costs,
including attorney and expert witness fees. RCRA § 7002(e), 42
U.S.C. § 6972(e) (1988).
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