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I. IftRODUCTION

A. The Realities of oil , Gas BnviroDmental Law

1. oil and gas activities impact the
environment.

2. All phases of oil and gas development are
sUbject to extensive state and federal
environmental requirements.

3. CUrrent levels of compliance range from
excellent to nonexistent.

4. Existing requirements will be the object
of new enforcement efforts; new
requirements will be imposed.

B. Regulatory ObliqatioD. aDd Liability

1. Two primary approaches to regulating oil
and gas environmental impacts:

a. Specific regulatory requirements.

(1) Reporting obligations.

(2) Performance, operation, and
design obligations.

----------------------~-----------------o COPrright 1993 b7 David •• Pieree
All Ri9h~. a•••rYed
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b. Liability imposed to remedy an
environmental problem.

(1) Ordered to clean up a problem
(oil spill, hazardous substance
release).

(2) Ordered to pay money to the
qovernment or private parties
to reimburse them for cleanup
costs.

(3) Ordered to pay for damages
associated with the activity or
condition.

c. Topics for summary and Update

1. Emergency Planninq and community Right­
to-Know Act

a. Reportinq obliqations.

b. The Kansas program.

2. Clean Water Act/Safe Drinkinq Water Act

a. Manaqinq produced water.

b. Managing related development wastes.

c. Oil spill reporting, cleanup, and
prevention.

3. Oil Pollution Act

a. Oil spill liability.

b. Private right of action for damages.

4 • Comprehensive Environmental Response,
Compensation and Liability Act/Resource
Conservation and Recovery Act

a. Cleanup liability.

b. Avoidinq liability in routine oil and
gas transactions.
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xx • BKBRGDCY PLUHXlfG UD COIlllUHZTY RZGB'1'-TO-DOW ACT
(BPCRA) (SARA TITLB III)

A. The Basic Goals of the Act

1. Require state and local agencies, and
private businesses that have hazardous
materials on site, to plan for emergencies
associated with the hazardous materials.

2 • Require persons that have hazardous
materials on site to provide information
(reports) to the local fire department,
local emergency planning agency, and state
emergency planning agency, concerning the
existence, location, and nature of the
hazardous materials.

3. Require persons to provide immediate
notification of certain releases of
hazardous materials.

4. The program is the product of the
Emergency Planning and Community Right­
To-Know Act of 1986, 42 U.S.C. 5S 11001
to 11050 (1988) which comprised Title III
of the Superfund Amendments and
Reauthorization Act of 1986 (thUS "SARA
Title III").

5. Although it is a federal program, the Act
relies upon the states for its basic
administration.

B. The Program Players

1. Each state is directed to form a "state
Emergency Response Commission." EPCRA
S 301(a), 42 U.S.C. S 11001(a) (1988).

a. E.g. Kan. stat. Ann. S 65-5703 (a)
(1992) creating the state Emergency
Response Commission.

b.· The Kansas statute authorizes .the
Commission:

(1) To carry out "all requirements
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(2) To provide assistance in
coordinating state agency
activities concerning
" [c] hemical emergency training,
preparedness, and response" and
"chemical release reporting and
prevention, transportation,
manufacture, storage, handling,
and use."

2. Each state commission is directed to
create local emergency planning districts
and appoint a local emergency planning
committee to prepare and implement
emergency plans for hazardous materials
within the planning district. EPCRA S 301
(b), (c), 42 U.S.C. 5 11001(b), (c)
(1988).

a. E.g. Kan. stat. Ann. 5 65-5703 (a)
(1992) creating the state Emergency
Response Commission.

b. In Kansas each County is generally
desiqnated as the local emergency
planning district.

c. Determining What's out There: 5S 302/303

1. The owner or operator of certain defined
facilities must notify the state Emergency
Response Commission if they are currently,
or sUbsequently become, sUbject to the ·
emergency planning portion of EPCRA
(5302).

a. To come under the S 302 notification
requirement the facility must:

(1) Have a listed "extremely
hazardous substance" at the
facility;

(2 ) In a volume equal to or in
excess of a listed "threshold
planning quantity" (TPQ).

b. The list of extremely hazardous
substances and their associated TPQs
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are found at 40· C.F.R. Part 355,
Appendix A (1992).

APPENDIX A TO PART 355-TtE LIST OF ExTREMELy HAzARDous SUBSTANCES AND THEIR
THREIHOLD PlANNING QuANTlTlES-Contln

:=; TtnIhaId
CAS No. a..IaII- NaIll .=.....-r
7722~-t ..,...,. ...... ceanc >sn.' ... 1 1.000
7713-07-5 ..,...,. ....... • 1 10
77I3-CIS-4 ..,...,...... • 100 -113-11-1 ......... I 1 10011O.aoo,....... Iran.,......... • 1 '00
.7-71-1 ....... .... • t 'OO110.aoo
~-o ....../1...... .... t '.aoo

'01-11-3 ...,.. Add. 1.4Gd""'.'" EIIIr • 1 1OO/10.aoo-.n-e IIadItn 1 100/10.000
...1-4 .........- c '00 '00

4011-1'-1 ..........c.... .... t '00,..... ......... 0 ...._ o • • 1 1.000,,1-1I-O ................... 011........... • 1 IDD
71-17-1 ........ • ,

'.000"...... ........ • t ooס.ס'/100
141-11-I ........ c. .. " 1 10....... LhIIne d 1 'JIGO/'O.ODO
~.. Ltin ........ It.. 1 100,,,,,-I ......... ,'- ooס.ס10011

'11-"1-1 Me..... T........ .....,IcJD.~t.,..... .... , 100
11-11-1 MId........ c.. ,

'0
""0-7 • , IDO

tlllO-l7-1 MInuIc--. • t 100I10.000

Excerpt from Exhibit A to Part 355.

2. Facilities reporting under S 302 must
provide a representative who will
participate in the emergency planning
process with the local emergency planning
committee and serve as a "facility
emergency coordinator. n EPCRA S 303 (d)
(1),42 u.s.c. 5 11003 (d) (1) (1988).

3. Facility owner or operator obligated to
inform the emergency planning committee
of any relevant changes occurring at the
.facil!ty as the occur or are expected to
occur. EPCRA 5 303(d) (2), 42 U.S.C.
S 11003 (d) (2) (1988).

4. Governor or state emergency response
commission can designate additional
tacilities to be included in the S .302
planning process. EPCRA S 302(b) (2), 42
U.S.C. S 11002 (b) (2) (1988).

5. If a facility is not currently SUbject to
the reporting requirement (chemical not
on the list or below TPQ) , but
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subsequently becomes sUbject to the
requirement (chemical listed or exceed
TPQ), the facility owner or operator has
60 days in which to report to the state
commission and local committee. EPCRA
S 302 (c), 42 U.S.C. S 11002 (c) (1988).

6. See generally 40 C.F.R. S 355.30 (1992).

D. D.t.~ininq What'. out There: S 311 List of
Hazardous Chemicals on Site

1. Certain owners or operators of defined
facilities must submit to the state
commission, the local committee, and the
local fire department, either a material
safety data sheet (MSDS) or a list of
hazardous chemicals at the facility.
EPCRA S 311(a) (1), 42 U.S.C. S 11021(a) (1)
(1988). NOTE: Some states may require
that you report by chemical "list" with
an obliqation to provide backup MSDSs' upon
request. See, e.g., Kan. stat. Ann.
S 65-5707 (1992).

a. To come under the S 311 reporting
requirement the facility must:

(1) Be one. for which the
Occupational Safety and Health
Act requires a MSDS for an OSHA
"hazardous chemical;" and

(2) The hazardous material is·
present in a volume equal to or
in excess of the following
threshold levels:

(a) Hazardous chemical: 10,000
pounds;

(b) Extremely hazardous
substance: 500 pounds or
its TPQ--whichever is
lower.

b. See generally 40 C.F.R. S 370.20
(1992).

2. OSHA's MSDS requirement: 29 C.F.R.
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S 1910.1200(b) (1) (1992) provides, in
part:

"This section requires ••• all employers
to provide information to their employees
about the hazardous chemicals to which
they are exposed, by means of a hazard
communication program, labels and other
forms of warning I material safety data
Sheets, and information and training."

a. "Employer" is defined as "a person
engaged in a business where chemicals
are either used, distributed, or are
produced for use or distribution,
including a contractor or
subcontractor." 29 C.F.R. S 1910.
1200 (c) (1992).

(1) "Chemical" means "any element,
chemical compound or mixture of
elements and/or compounds."

(2) "Distributor" means "a business,
other than a chemical
manufacturer or importer, which
supplies hazardous chemicals to
other distributors or to
employers."

b. "Hazardous chemical" means "any
chemical which is a physical hazard
or a health hazard." 29 C.F.R.
S 1910.1200(c) (1992).

(1) "Physical hazard" means "a
chemical for which there is
scientifically valid evidence
that it is a combustible liquid,
a compressed gas, explosive,
flammable, an organic peroxide,
an oxidizer, pyrophoric,
unstable (reactive) or water­
reactive."

(2) "Health hazard" inc.ludes
"chemicals Which are
carcinogens, toxic or highly
toxic agents, reproductive
toxins, irritants, corrosives,
sensitizers. • and agents
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which damage the lungs, skin,
eyes, or mucous membranes."

c. Produced hydrocarbons (crude oil,
natural gas, condensate) would seem
to meet the definition of either a
physical or health hazard and
therefore be a "hazardous chemical"
requiring a MSDS under OSHA's hazard
communication standards.

(1) The API •s standard reporting
guide lists Produced
Hydrocarbons as having the
following Physical and Health
Hazards: Fire and Sudden
Release of Pressure physical
Hazards and Immediate (acute)
and Delayed (chronic) Health
Hazards.

(2) See generally Bulletin on the
Generic Hazardous Chemical
category List and Inventory for
the oil and Gas Exploration and
Production Industry, Bulletin
El (SUL El), API (2d ed. Dec.
1, 1990). Copies can be
obtained from American Petroleum
Institute, Publications and
Distribution Section, 1220 L
Street, NW , Washington, D•C.
20005, (202) 682-8375.

3. Although th,e EPCRA incorporates the OSHA ·
definition of "hazardous chemical", EPCRA
specifically excepts the following from
the definition (for EPCRA reporting
purposes) :

n(l) Any food, food additive, color
additive, drug, or cosmetic regUlated by
the Food and Drug Administration.

(2) Any substance present as a solid
in any manufactured item to the extent
exposure to the substance does not occur
under normal conditions of use.

(3) Any substance to the extent it
is used for personal, family, or household
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purposes, or is present in the same form
and concentration as a product packaged
for distribution and use by the general
pUblic.

(4) Any substance to the extent it
is used in a research laboratory or a
hospital or other medical facility under
the direct supervision of a technically
qualified individual.

(5) Any substance to the extent it
is used in routine agricultural operations
or is a fertilizer held for sale by a
retailer to the ultimate customer."

EPCRA S 311 (e), 42 U • S • C• S 11021 (e)
(1988).

4. Also excepted from the reporting
obligations (55 302, 311, 312, & 313) are:

" [T]ransportation, including the storage
incident to such transportation, of any
substance or chemical SUbject to the
requirements of this chapter, including
the transportation and distribution of
natural gas." EPCRA 5 327,42 U.S.C.
5 11047 (1988) (does not exempt these
activities from emergency release
notification under 5 304).

5. Must update the information by filing a
revised document "[w]ithin three months
following discovery • • • of significant·
new information concerning an aspect of
a hazardous chemical •••• " EPCRA S 311
(d) (2), 42 U.S.C. S 11021(d) (2) (1988).

6. Note that the threshold quantity for a
hazardous chemical or extremely hazardous
substance is measured by the amount
present at a "facility" at any time.

a. Designated facility will determine
whether reporting is required "and,
if reporting is required, the scope
of materials included in the report.

b. "Facility" defined by EPCRA as
follows:
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"[A]ll buildings, equipment,
structures, and other stationary
items which are located on a single
site or on contiguous or adjacent
sites and which are owned or operated
by the same person (or by any person
which controls, is controlled by, or
under common control with, such
person) • For purposes of section
11004 of this title [release
notification], the term includes
motor vehicles, rolling stock, and
aircraft."

EPCRA S 329(4),42 U.S.C. S 11049(4)
(1988).

c. The regulations define "facility" as
above, but add the following:

"Facility shall include manmade
structures as well as all natural
structures in which chemicals are
purposefully placed or removed
through human means such that it
functions as a containment structure
for human use•••• "

40 C.F.R. S 370.2 (1992).

d. How will facility be dealt with in
the oil and gas context?

(1) Tank battery?

(2) oil and gas lease?

(3 ) Operating Agreement "contract
area."

(4) Pooled or unitized area?

(5) See The Kansas Emergency
Planning and Community Right­
To-Know Act Compliance Reporting
Guide for the oil and Gas
Exploration and Production
Industry, Kansas Department of
Health & Environment.
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mE JeANS'S EHE1lGENCY PLANNING AND COMMUNITY RIGHT-to-gol' ACT

COMPLIANCE REPORTING GUIDE

lOll THE OIL AND GAS EXlLORATIOR AND PROpUCTION mUSTIlY
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This guide to compliance reporting has been prepared specifically to assist

the Oil and Gas Production Industry of Kansas in completing required reporting

under the Kansas Emergency Planning and Community Right-to-Know Act (EPCRA)

K.S.A. 65-5701 incl. 65-5710.

The Kansas EPCRA requires written notification to the State Emergency

Response Commission (SERC) of all facility locations storing hazardous chemicals

meeting specific reporting criteria.

Historically, confusion concerning the definition (and consequent

reporting) of a facility has existed between the Kansas Department of Health and

Environment's Community Right-to-Know Program, the Environmental Protection

Agency, and the Kansas Oil and Gas Production Industry.

For purposes of emergency planning, response, and safety the Right-to-Know

Program believes reporting by tank battery complex or free standing facility best

fulfills this purpose. EPA's facility definition may expand beyond the tank

battery or free standing facility in that EPA views each lease to be a separate

site .. which is one element of EPA's definition of a facility. The Industry, for

the most part, has shown preference to report by ·production foreman areas·.

Affecting the interpretation of each of these definitions has been the lack of

a definitive response from EPA to questions raised by the Kansas Right-to-Know

Page 2
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Program concerning contiguous and adjacent sites as part of the location element

within the Federal definition of a facility.

The Right-to-Know Program has progressed to a point at which further delay

in reporting by the Oil and Gas Industry will have a detrimental affect on the

intent of this program.

We are, therefore, providing the industry with alternative methods of

reporting to satisfy compliance. Either method is acceptable, and depending on

your specific operation, one method may be beneficially preferable over the

other. The Kansas Right-to-Know Program prefers reporting by tank battery or free

standing facili~ for the reasons stated above.

OIL & GAS EXPLORATION AND PRODUCTIQR IRDUSTllX COMPLIANCE UPORTING

The oil and gas exploration and production industry faces a rather unique choice

because of the definition of facili~ under the federal statute. This definition

gives the industry a number of options to choose in how to structure their Title

III reports. The definition of "facility" in Section 329 (4) of the act and

regulations in 40CFR 355.20 and 370.2 contains three elements: a stationary item

element ("all buildings, equipment, structures, and other stationary items"),

a location element ("which are located on a single site or on contiguous or

adjacent sites"), and a control element (which are owned or operated ,by the same

person...• ·). The definition applies equally to surface and subsurface rights.

Page 3
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All three elements of the above definition are relevant in determining the

appropriate reporting facili~ in general; and in clarifying reporting

obligations to the oil and gas production a~eas in particular.

The State of Kansas considers a wfacili~w to be a Wtank batte~ complex" or a

"free standing facility." A "tank batte~ complexw consists of the well or wells

pumping into a tank batte~ and the tank batte~ itself which meet a reporting

threshold. The location of the tank battery must be given. This allows the tank

batte~ and all wells connected to it to be reported as one facili~. A wfree

standing facili~" is a well for which the drilling, completion, production, or

workover operation meets a reporting threshold and the well has not been

previously reported in a tank batte~ complex. If a well which is connected to

a tank battery is reworked and therefore meets the reporting thresholds for

chemicals used during the rework, the rework chemicals must either be reflected

on an update of the Wtank batte~ comp1exw report or be reported as a "free

standing facili~." Other examples of -free standing facilities" could include

a pump station, pipeline terminus, maintenance facilities, and underground

containment if they meet notification requirements.

EPA has determined that each lease 1s a separate site, which mayor may not aieet

criteria to become identified as a facili~. EPA takes the position that oil

and gas deposits are not ·structures· under Title III. The subsurface mineral

lease gives a leasee a proper~ interest that may be broader than surface

operations. Therefore, a report under Title III for a single' 'facility may

represent, geographically, a number of adjacent or contiguous leases that must

have stationa~ structures and are owned or operated by the same company. Where

Page 4
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•

an undeveloped lease (no surface or subsurface stationary structures) intervenes

between two developed leases, then those two ~.ve~oped leases must be repo~ted

.
separately since they are not -adjacent and contiguous·. This facility

definition mayor may not be co-current with your actual operations be they

managed by your company based upon well field, production management area, or

some other company classification.

The Kansas Department of Health and Environment will allow oil and gas

exploration and production industry companies to use either application in

determining a reportable facility under Title III. For companies wishing to use

the EPA facility definition in reporting, it will be necessary to provide, with

the Title III submissions, supporting documentation sufficient to establish the

three criteria (stationary surface or subsurface structures, location and

control). Documentation to support these three elements will include maps, legal

descriptions, and a current (annual) description of all surface and subsurface

stationary structures and their locations relative to each individual lease

which is agglomerated as part of a single facility sub.ission.

Once a company makes a decision regarding the facility definition they will

apply, all Title III submissions (Sections 302, 304, 311, 312, and if applicable,

313) should be submitted using this same facility criteria. If, after initially

reporting, a company wishes to change to the alternate facility definition a

letter identifying that a change is being made and describing h~w the change has

either increased the number of reportable facilities or decreased the number of

reportable facilities must be sent to the SERe.

Page 5
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Be advised notifications and appropriate fees are currently due for the calendar

years 1988, 1989 , and 1990. It .111 be your responsibility to review your

facility reporting records to determine current status for these years and submit

any delinquent notifications and/or fees promptly to avoid pursuit of regulatory

actioD$.

You must also be aware of legislative amendments made to the Kansas EPCRA which

will affect reporting for the calendar year 1991, which will be due Karch 1,

1992. These amendments include·: facilities regulated under Section 311 and

Section 312 of the federal act shall submit lists of chemicals in lieu of

material safety data sheets, and Tier II reports in lieu of Tier I reports

(H.B. 2472). Additionally, reference should be made to EPA's Final Rule on

Community Right-to-Know Reporting Requirements 40CFR Parts 350, 355, 370, and

372 Federal Register Vol.55, No.l44, 30632 July 26, 1990 (subsurface operations).

Our goal is to bring your industry into compliance with EPCRA in as efficacious

a manner as possible. If your facility has not previously reported under this

Act, please contact this office so additional information and assistance may be

provided.

RTKGIOILPARTB.192

Page 6
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B. Det8raininq What I • out Tho.re: S 312 ADDual
aeport of Basar4ou8 Ch..icals OD site

1. Apply same criteria as used under S 311
to determine whether facility is subject
to reporting requirements of S 312. See
40 C.F.R. S 370.25 (1992).

2. Report to the same parties as under S 311.

3 • Must report on or before March 1 for
hazardous chemicals on site during the
preceding calendar year.

4. Initial reporting could be satisfied by
providing "Tier I" information; most
states now require the more detailed "Tier
II" rep.orting format. EPCRA S 312 (d) (1) ,
(2),42 U.S.C. S 11022 (d) (1), (2) (1988).
See, e.g., Kan. stat. Ann. S 65-5707
(1992) (requiring Tier II reporting).

5. Mixture reporting: If the material is a
mixture containing one or more hazardous
chemicals, the owner or operator Dlay
report under S 311 and S 312 by:

"(1) Providing the required
information on each component in the
mixture which is a hazardous chemical;
or

(2) Providing the required
information on the mixture itself ••• n

EPCRA S 311 (a) (3), 42 U. S • C• S 11021 (a) (3) .
(1988); 40 C.F.R. S 370.28 (1992).

6. Sample Tier II reporting forms are
contained on the pages that follow.
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1'. Dete:raininq nat'. out Th.ere: S 313 ADDual
Toxic Cheaical Re1e.se Reporting

1. Must report on or· before JUly 1 for toxic
releases from the facility during the
preceding calendar year.

2. Most oil and gas producers will not be
sUbject to S 313 reporting requirements.

3. S 313 apply to the following facility
owners and operators:

a. Having 10
employees;

or more full-time

b. Facility falls within standard
Industrial Classification Codes 20
through 39 (exploration and
production activities fall under SIC
13);

c. Facility involved in' the
manUfacturing, processing, or
otherwise using a "toxic chemical";

d. "Toxic chemical" must be on the toxic
·chemical list found at 40 C.F.R.
S 372.65 (1992); and

e. A listed toxic chemical must be at
the facility in one of the following
threshold amounts:

(1) 10,000 pounds if it is "used" ·
at the facility;

(2) 25,000 pounds if it is
"manufactured or processed" at
the facility.

G. Emergency Botification: Spills and ae1ea.8.

1. Release of a listed "Extremely Hazardous
Substance" or a CERCLA "Hazardous
Substance" can trigger EPCRA notice
requirements. EPCRA S 304, 42 U.S.C.
S 11004 (1988).

2. For an event to be SUbject to the S 304
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notification requirement, the following
must exist: .

a. The facility must produce, use, or
store a "hazardous chemical;"

b. Must have a "release" of an EPCRA
"Extremely Hazardous Substance" of
a CERCLA "Hazardous Substance;"

c. The release must exceed the
requlatory "Reportable Quantity" for
the substance;

d. The release must result in exposure
to persons beyond the site or sites
on which the facility is located.

3. The requlations contain additional
reporting exemptions that parallel the
reporting exemptions under CERCLA S 103.
See 40 C.F.R. S 355.40(a) (2) (1992).

4 • Although petroleum is not an Extremely
Hazardous Substance or a CERCLA Hazardous
Substance, must consider whether it
contains any hazardous substances in such
concentration and volume so as to trigger
reporting under S 304.

5. Notification details. EPCRA S 304 (b), 42
U.S.C. S 11004 (b) (1988); 40 C.F.R.
S 355.40(b) (1992).

a. Who must the ownerI operator report ·
to?

(1) Community emergency coordinator
for the local emergency planning
committee of areas likely to be
impacted by the release.

(2) state Emerqency Response
Commission for any state likely
to be impacted by the release.

(3 ) Federal National Response Center
(under CERCLA S 103).

(4) If the spill is the result of
a transportation event, the
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notice re~irements can be met
by dialing 911.

b. When must the notice be given?
Immediately by telephone; follow­
up in writing.

6. Penalties for failure to give immediate
notice:

a. civil penalties: $25,000 for each
violation for each day it continues;
second or sUbsequent violations
$75,000 per day.

b. Criminal penalties: "knowingly and
willfully" fails to give notice:
$25,000 and 2 years prison for first
offense; $50,000 and 5 years prison
for second or sUbsequent convictions.

III. CLBD WATER ACT

A. Regulation of Discharge.

1.

2.

The Clean Water Act (CWA) provides that
the "discharge of any pollutant by any
person shall be unlawful" unless the
discharge meets the requirements of the
Act. CWA S 301(a), 33 U.S.C. S 1311(a).

~: ir~(~'
a.

b.

,!!!!!: "[.?]iS~h~~~e(16f; 3;
U.S.C. S 1362(16) •

...W*_: II [W] aste discharged into
wat:er·············.......···~·······. • • [but exclud'ing] (B)
water, gas, or other material which
is injected into a well to facilitate
production of oil or gas, or water
derived in association with oil or
gas production and disposed of in a
well, it the well • • • is approved
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a. Injection and Wa.t. Dispo.al. No injection or
disposal well will be placed on the area encompassed by
the Conveyed Property. No solid, liquid, or gaseous
waste will be stored or disposed of on the area
encompassed by the Conveyed Property.

4. Hazardous Substanc... No substance, defined
as a "hazardous substance" (now or in the future) under
the federal Comprehensive Environmental Response,
Compensation and Liability Act C"CERCLA"), the Texas
statutory counterpart to CERCLA, and any amendments or
substitutions for CERCLA and its Texas counterpart, will
be brought onto the area encompassed by the Conveyed
Property.'

e. storage of Equip.ent or Haterial. No pipe,
chemicals, or other material or equipment will be placed
on the area encompassed by the Conveyed Property except
items that are on-site for immediate use in operations.
Equipment or material placed on site for longer than
five consecutive days will be deemed not to be for
immediate use in operations. .

r. a••tore Develop••nt and Production Ar••••
Within five days after a development or production
operation is completed, all the associated development
structures, equipment, and any other material brought to
or generated at the site will be removed from the site.
If any topsoil has been disturbed by the operation, the
area will be qraded to its original contour, and the
topsoil replaced, properly seeded, fertilized, and
maintained until the original cover in the affected area
is reestablished.

9. Set-Back aequir..ent.. No equipment,
material, or operation site will be located within 300
feet of any house, garage, barn, stream, creek, pond,
lake, or other structure, improvement, or water source
located on the area encompassed by the Conveyed
Property.

[additional covenants]

present a risk that may require attention in the conveyance.

'This may be unworkable since many commercial products that
are brouqht to the drill site are "hazardous".
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Acme acknowledges that Doc may, in addition to
damages and any other remedy at law or equity, obtain
injunctive relief to enforce the covenants specified in
this conveyance.

. ~:j

a. condition of the are. Bnco.p••••d ~y the
conveyed property. Acme acknowledges that it is
purchasing the Conveyed Property without relying on any
representations by Doc concerning the condition,
environmental or otherwise, of the Conveyed Property or
the area encompassed by the Conveyed Property. Instead,
Acme is relying solely upon its independent
investigation to determine the status of the Conveyed
Property and the area encompassed by the Conveyed
Property. As partial consideration for this conveyance,
Acme agrees to assume all liabilities it may incur as an
owner or operator of the Conveyed Property and the area
encompassed by the Conveyed Property, includinq any
environmental cleanup obligations that may be imposed
under any local, state, or federal law, including the
common law. Acme further agrees to. hold Doc harmless
from any claim Acme may have or acquire, in contribution
or otherwise, associated with the condition of the
property or Acme's liability as an owner or operator.
This includes, without limitation, any claim or cause of
action Acme may have at common law or under any local,
state, or federal statute such as CERCLA or a state or
local counterpart.

1:». Activiti.. on the ar.. beo.p••••d by the
Conveyed Property. Acme agrees to assume all
liabilities associated with any activity conducted on
the Conveyed Property or the area encompassed by the
Conveyed Property, by Acme, its lessees, contractors,
and any other person or entity exercising or purporting
-to exercise rights through Acme or on Acme's behalf. In
addition to such liabilities, Acme will be strictly
liable for any damage to: cultivated land, growing
crops, pasture land, unimproved land, livestock, fences,
roads, ditches, CUlverts, trees, turf, terraces,
springs, water wells, groundwater, personal property,
fixtures, and improvements located now or in the future
on the area encompassed by the Conveyed Property.
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[additional liabilities]

•• Breach of CoveDaDt. A breach of any
restrictive covenant contained in paragraph numbered 3
of this conveyance.

b. aecogni.e Limits on the Interest conveyed. A
failure to recognize Doc I s right of re-entry or any
other right excepted by Doc in paragraph numbered 2 of
this conveyance.

a. Ass1DIption of Liability. Any matter
encompassed by Acme I s assumption of liabilities,
inclUding environmental liabilities, under paraqraphs
numbered 1 and 4 of this conveyance.

4. Specific operations.

(1) Any activity expressly or impliedly authorized
or required by this conveyance.

(2) Plugging and abandonment of producing wells,
nonproducing wells, existing wellbores, or previously
plugged wellbores.

(3) Management, use, and disposal of produced·
water and wastes or substances associated with the
development or operation of the Conveyed Property.

(4) The qeneration, processing, handling,
transportation, storage, treatment, recycling,
marketing, use, disposal, release or discharge, or
'threatened release or discharge, of oil, natural gas,
natural gas liquids, all other petroleum substances, any
waste material, or any "hazardous substance" or
"pollutant or contaminant" as those terms are defined
(now or in the future) under the federal Comprehensive
Environmental Response, Compensation and Liability Act
C"CERCLA"), the Texas statutory counterpart to CERCLA,
and any amendments or SUbstitutions for CERCLA and its
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Texas counterpart.

e. Other Matters. Any matter relating to Acme's
ownership, use, or occupancy of the Conveyed Property or
the area encompassed by the Conveyed Property.

[additional indemnities]

Although Acme may fail to meet the conditions to
this conveyance, Acme's obligations to indemnify, hold
harmless, and defend, as specified in this paragraph
numbered 5 , are continuing obligations Which will be
enforceable by Doc even after Doc exercises the right to
re-enter and terminate Acme's estate.

I. BINDING EFFECT. This conveyance, and all its
terms and conditions, are binding upon the heirs,
personal representatives, successors, and assigns of Doc
and Acme.

SIGNED AND DELIVERED March 1993.---

Doc Hillard
123 Mineral Lane
Oiltown , Texas 75275

SIGNED AND ACCEPTED March 1993.---
Acme oil Company

by: Martha Rhodes, President
Acme Oil Company
456 Gusher street
oiltown , Texas 75275
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ACDOWLBDGKEBTS

County, Texas

This MINERAL DEED was acknowledged before me on
March 1993 by Doc Hillard.

Notary Public
My Commission

Expires:----
County, Texas

This MINERAL DEED was acknowledged before me on
March 1993 by Martha Rhodes as President of Acme

Oil Company, a Texas corporation.

Notary Public
My Commission

Expires: _

------------------------------------------------------
Although the foregoing deed is drafted to maximize

the grantor's position, the grantee must also be alert­
to its environmental risks. For example, if there are
·environmental problems on the surface of the property at
the time of the conveyance, the mineral qrantee may
become liable since it owns an easement authorizing it
to use the surface to conduct mineral operations. The
grantee must therefore scrutinize the transaction, and
negotiate for appropriate deed language, to minimize
environmental risks associated with becoming an "owner"
and "operator" of the property.
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One major oil company attempts to include the
following paragraph in its deeds when granting a mineral
interest or other real property interest:

[G]rantors disclaim all representations and
warranties, whether express, implied, or statutory
concerning the property described herein. Grantee
acknowledges and agrees that the property described
herein is conveyed, and accepted by Grantee, in an 'as
is' condition with all faults. Grantee has investigated
and has knowledge of operative and proposed governmental
laws and requlations (including, but not limited to,
zoning, environmental, and land use laws and
requlations) to which the Property is or may be subject
and accepts the Property upon the basis of its review
and determination of the applicability and effect of
'such laws and requlations. Grantee acknowledges that it
is accepting this conveyance on the basis of Grantee's
own investigation of the physical and environmental
conditions of the Property, including its subsurface
conditions. Grantee assumes the risk that adverse
physical and environmental conditions may not have" been
revealed by its own investigation and agrees to
indemnify and hold Grantors harmless against any claims,
actions, causes of actions, demands, rights, costs,
expenses or compensation whatsoever, direct or indirect,
known or unknown, foreseen or unforeseen, arising out of
the current or prior physical and environmental
condition of the Property. Grantee further acknOWledges
that Grantors, their agents and employees and other
persons acting on behalf of Grantors have made no
representation or warranty of any kind in connection
with any matter relating to the condition, value,
fitness, use or zoning of the Property upon which·
Grantee has relied directly or indirectly for any
purpose. Grantee hereby waives and releases Grantors,
of and from any claims, actions, causes of actions,
demands, rights, damages, costs, expenses or
compensation Whatsoever, direct or indirect, known or
unknown, foreseen or unforeseen, which Grantee now has
·or which may arise in the future on account of or in any
way growing out of or connected with the physical or
environmental condition of the Property or any law or
requlation applicable to it, including but not limited
to the Comprehensive Environmental Response,
Compensation and Liability Act, 42 U.S.C. Section 9601
at seq.
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APPENDIX B·

Consider the following "New Age" lease granting clause:

OIL , GAS LDSE
("Lease" )

Doc Hillard and Maude Hillard, husband and wife
("LESSOR") and New Age oil Company ("NEW AGE"), for
valuable consideration, agree to the following:

LESSOR leases and conveys to NEW AGE, SUbject to
the terms of this Lease, the rights described in SECTION
1.

SBC'l'ION 1. SCOPE OP GRAft

A. The "L••••CS L.nCS'·.

For purposes of this Lease, the land described by
SECT70N 1.A.l. and A.2 will be collectively referred to
as the "Leased Land."

1. Surfac. Boundari.. of L••••d L.nd. The
surface boundaries of the Leased Land are described in
BZBZBIT A attached to this Lease.

2 • Depth Liait.tion8 on L••••cs L.ne!. There are
no depth limitations. This lease covers all depths
within the surface boundaries of the Leased Land.

B. Gr.nted Subst.DC.. in the L••••d Land.

Substances in the Leased Land Which are SUbject to
the terms of this Lease include: Oil, gas, and similar
hydrocarbon substances. For purposes of this Lease, the
listed substances will be referred to as the "Leased

.·Substances." The term "Leased Substance" is used to
identify anyone of the listed substances.

c. Purpose of the Gr.nt.

NEW AGE is given the exclusive right to explore
for, extract, and market Leased Substances from the
Leased Land, pursuant to the terms of this Lease.
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D. Surface Rights aDd Lt.itatioDS.

1. LBSSBB I 8 Surface and Sub8urface Rights.
SUbject to the terms of this SECTION, NEW AGE is given
the right to use so much of the surface and subsurface
of the Leased Land as is consistent with the purposes
stated in Subsection C. From the Effective Date of this
Lease until it is terminated, LESSOR will not construct
any structure or improvement, or pursue, permit, or .
authorize any activity on the Leased Land that
restricts, impairs, or diminishes in any manner NEW
AGE's ability to use the surface or subsurface as
provided for in this Lease. For purposes of this
SUbsection, any activity which may increase NEW AGE's
potential environmental liability concerning NEW AGE's
surface and subsurface rights will be deemed an
impermissible act that "restricts, impairs, or
diminishes" NEW AGE's ability to use the surface or
subsurface as contemplated by this subsection.

2. LBSSBBI. Surface Lt.itations.

a. ExistiDg Well Bores, Drilling and Operating
Pit., and Other Develop.ent Pacilitie.. IIImllimill.~

lDepending upon the circumstances, the lessee may want the
option to use these areas or facilities by including them in a
Surface Site designation provided for in subsection 2.b. However,
to the extent the lessee has any option to control these areas it
will make it easier for third parties to make a CERCLA
owner/operator argument.
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APPENDIX C

Limitation on A88igDm8nt and Surrender.
Regardless of the other provisions contained
in this lease, LESSEE can assign or surrender
all or any part of this Lease. However, as to
the assigned or surrendered interest, 111111

Any person or entity obtaining an
assignment of rights in the Lease: (1) Is
deemed to have accepted liability for the non­
performance of any express or implied Lease
obligations, inclUding the obligation to
indemnify Lessor, accruing prior to the date
of assignment; and (2) Is liable for the
proper performance of express and implied
lease obligations, inclUding the obligation to
indemnify Lessor, from and after the date of
assignment. The liability of Lessee and all
assignees transferred an interest in the Lease
is joint and several. For purposes of this
section the term "assign" means a written
transfer of rights in the Lease, whether
classified as an assignment or sublease.

lPursuant to a broad environmental indemnity clause added to
the oil and gas lease.
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The foregoing assignment clause contemplates the
lessor will negotiate a broad indemnity clause as part
of the oil and gas lease. A rather simple indemnity
clause might provide:

B. %D4emnity ~y LBSSEB.

LESSEE will protect, indemnify, hold
harmless, and defend LESSOR against any claim,
demand, cost, liability, loss, or damage
suffered by LESSOR, inclUding reasonable
attorney fees and litigation costs, arising
out of or associated in any way with the
following activities conducted by LESSEE (or
those having a contractual relationship with
LESSEE) on or impacting the Leased Land:

1. Any activity expressly or impliedly
authorized or required by this Lease.

2. plugging and abandonment of
producing wells, nonproducing wells, existing
wellbores, or previously plugged wellbores.

3 • Management, use, and disposal of
produced water and wastes or substances
associated with Lease activities.

4. The generation, processing,
handling, transportation, storage, treatment,
recycling, marketing, use, disposal, release,
or threatened release, of oil, natural gas,
natural gas liquids, all other petroleum
sUbstances, any waste material, or any
"Hazardous Substance" or "Pollutant or
Contaminant" as those terms are defined by the
Comprehensive Environmental Response
Compensation and Liability Act (CERCLA) at
CERCLA S 101 (14) and (33), 42 U.S.C. S 9601
(14) and (33) (1988).

5. Any failure by LESSEE to comply with
an express or implied obligation created by
this Lease.

LESSEE's indemnity also inclUdes any
environmental problem associated with oil and
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gas exploration, drilling, development,
production, treating, storage, transportation,
marketing, processing, abandonment, and
related activities at any site existing on the
Leased Land as of the Effective Date of this
Lease.

LESSEE's obligations created by this
SECTION are continuing obligations Which will
continue in effect, and be enforceable by
LESSOR, even after the Lease terminates or
otherwise ceases to burden the Leased Land.

In conjunction with the indemnity Clause, the
lessor should consider a general provision addressing
the lessee's environmental responsibilities, such as:
"Lessee agrees to conduct its operations in strict
compliance with all federal, state, and local
environmental, health, and safety laws." This would
then become one of the express covenants of the oil and
gas lease that upon breach would trigger the lessee's
indemnity obligation under subsection B.5. of the
indemnity clause.
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