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b. Recognize Limits on the Interest Conveyed. A failure to
recognize Doc's right of re-entry or any other right excepted by Doc
in paragraph numbered 2 of this conveyance.

c. Assumption of Liability. Any matter encompassed by
Acme's assumption of liabilities, including environmental liabilities,
under paragraphs numbered 1 and 4 of this conveyance.

d. Specific Operations.
(1) Any activity expressly or impliedly authorized or required

by this conveyance.
(2) Plugging and abandonment of producing wells, nonpro­

ducing wells, existing wellbores, or previously plugged wellbores.
(3) Management, use, and disposal of produced water and

wastes or substances associated with the development or operation
of the Conveyed Property.

(4) The generation, processing, handling, transportation, stor­
age, treatment, recycling, marketing, use, disposal, release or dis­
charge, or threatened release or discharge, of oil, natural gas,
natural gas liquids, all other petroleum substances, any waste mate­
rial, or any "hazardous substance" or "pollutant or contaminant" as
those terms are defined (now or in the future) under the federal
Comprehensive Environmental Response, Compensation and Lia­
bility Act ("CERCLA"), the Texas statutory counterpart to CER­
CLA, and any amendments or substitutions for CERCLA and its
Texas counterpart.

e. Other Matters. Any matter relating to Acme's ownership,
use, or occupancy of the Conveyed Property or the area encom­
passed by the Conveyed Property.

[additional indemnities]

Although Acme may fail to meet the conditions to this convey­
ance, Acme's obligations to indemnify, hold harmless, and defend,
as specified in this paragraph numbered 5, are continuing obliga­
tions which will be enforceable by Doc even after Doc exercises the
right to re-enter and terminate Acme's estate.

6. Binding Effect. This conveyance, and all its terms and con­
ditions, are binding upon the heirs, personal representatives, succes­
sors, and assigns of Doc and Acme.

SIGNED AND DELIVERED March 1993.

Doc Hillard
123 Mineral Lane
Oiltown, Texas 75275

SIGNED AND ACCEPTED March 1993.

Acme Oil Company

by: Martha Rhodes, President
Acme Oil Company
456 Gusher Street
Oiltown, Texas 75275
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ACKNOWLEDGMENTS
_____________________ County, Texas

This MINERAL DEED was acknowledged before me
on __ March 1993 by Doc Hillard.

Notary Public
My Commission Expires: _

_________________ County, Texas

This MINERAL DEED was acknowledged before me
on __ March 1993 by Martha Rhodes as President of Acme Oil
Company, a Texas corporation~

Notary Public
My Commission Expires: _

Although the foregoing deed is drafted to maximize the grantor's
position, the grantee must also be alert to its environmental risks. For
example, if there are environmental problems on the surface of the
property at the time of the conveyance, the mineral grantee may be­
come liable since it owns an easement authorizing it to use the surface
to conduct mineral operations. The grantee, must therefore scrutinize
the transaction, and negotiate for appropriate deed language, to mini­
mize environmental risks associated with becoming an "owner" and
"operator" of the property.

2. Forced Pooling of the Fee Simple Estate

Under some pooling statutes a landowner may be forced to per­
mit development on its property even though it has not conveyed or
leased the mineral interest.317 For example, in Texas Oil and Gas
Corp. v. Rein,318 the Oklahoma Corporation Commission force
pooled a 160-acre tract owned by Rein with 480 acres under lease to
Texas Oil and Gas Corporation to conform to a 640-acre drilling and
spacing unit.319 Rein owned the surface and minerals in the 160-acre
tract and refused to lease it for development. The court held that the
Oklahoma pooling statute "authorizes the Commission to establish
the well location at any location upon the spacing unit"-even though
the unleased mineral and surface owner objects to having a well on its
property.320

317. See 2 BRUCE KRAMER & PATRICK MARTIN, THE LAW OF POOLING AND UNITIZATION

§ 20.06[1] (3d ed. 1992).
318. 534 P.2d 1277 (Okla. 1974).
319. Texas Oil and Gas Corp. v. Rein, 534 P.2d 1277, 1278 (Okla. 1974).
320. Id. at 1279. In a companion case the Oklahoma Supreme Court summarized its holding

in Rein as follows:
The essence [of Rein's] contentions is that the effect of the order in this case, and

the order in the companion case concerning the well location, is to grant applicant the
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. In a subsequent case, the Oklahoma Supreme Court observed:
"Appellant, the owner of an unsevered mineral interest, was forced by
the Corporation Commission to participate in the unit operation. He
was forced to accept the intrusion on his land occasioned by the order
directing the well to be drilled there."321 Although the court held the
unsevered mineral interest owner should be compensated for locating
the well on its property, the court reaffirmed that "a forced-pooled
surface and mineral owner is required by the State to accept surface
damage to his property . . . ."322

The Oklahoma forced pooling process effectively requires the
nonconsenting surface and mineral owner to suffer the environmental
risk associated with unit development on its property. This also ap­
pears to be the law in Louisiana.323 One option the targeted surface
and mineral owner might pursue is to request provisions in the pool­
ing order to limit or leverage some of the environmental risks.
Oklahoma Statutes Title 52, Section 87.1(e) provides, in part:

Where ... such owners have not agreed to pool their interests
and where one such separate owner has drilled or proposes to drill a
well on said unit ... the Commission ... shall, upon a proper appli­
cation therefore and a hearing thereon, require such owners to pool
and develop their lands in the spacing unit as a unit . . .. All orders
requiring such pooling shall be made after notice and hearing, and
shall be upon such terms and conditions as are just and reasonable
and will afford the owner of such tract in the unit the opportunity to
recover or receive without unnecessary expense his just and fair
share of the oil and gas.324

Owners of the tract where the well is to be located could argue
that the Commission's order should require the drilling parties, at a
minimum, to indemnify them against environmental liabilities associ­
ated with development. The pooling order could also limit develop­
ment practices, such as the use of pits, which increase the property
owner's environmental liability. Potential CERCLA liability alone
would seem to make such "terms and conditions" in a pooling order
"just and reasonable."325 The types of provisions a landowner might

right to drill upon Rein's property even though he has never contracted or consented to
allow anyone to drill thereon.

We have considered this argument in the companion case ... and need not discuss
it further herein.

Texas Oil and Gas Corp. v. Rein, 534 P.2d 1280, 1281 (Okla. 1974).
321. Cormack v. Wil-Mc Corp., 661 P.2d 525, 526 (Okla. 1983).
322. Id.
323. Nunez v. Wainco Oil & Gas Co., 606 So.2d 1320, 1326 (La. Ct. App. 1992), writ denied,

608 So.2d 1010 (La. 1992) ("The Commissioner of Conservation is authorized to designate a
drilling site at the optimum position in the drilling unit for the most efficient and economic
drainage of such unit.").

324. OKLA. STAT. ANN. tit. 52, § 87.1(e) (West 1991).
325. In McDaniel v. Moyer, 662 P.2d 309 (Okla. 1983), the district court ordered the opera­

tor of a pooled unit to post a $50,000 bond to secure payment of compensation for surface
damages and use of an abandoned and plugged well bore on the nonconsenting party's land. Id.
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ask to be included in a pooling order, or a pooling agreement, would
be similar to those described in the previous section concerning a con­
veyance of minerals.326

3. Nonparticipating Interests

Royalty conveyances will not create any risk for the grantor of
the interest since the grantee of a royalty interest has no right to con­
duct operations on the property.327 However, the grantee of a royalty
interest is not free of all risk. Although it lacks authority to control
activities on the property, there is a possibility it could be considered
to have "arranged for disposal" of wastes associated with activities
necessary to generate the royalty.328 Even under this theory the roy­
alty interest owner should be liable only for wastes generated during
the existence of its interest. However, royalty interest owner liability
could extend to disposal sites located off the leased premises if the
wastes disposed there were generated during the existence of its
interest.329

This risk for nonparticipating interests increases as courts hold
that royalty, and other nonexecutive mineral interest owners, have the
ability to force their grantors to develop the property for their mutual
benefit. This is particularly a risk in Texas where the executive rights
holder has been held to have a fiduciary obligation to act for the best
interests of the nonexecutive in leasing and developing the mineral
interest.33o

There is also a risk that courts will not apply an "authority to
control" analysis for defining the scope of CERCLA ownership. In­
stead, courts might be inclined to impose liability on any person hav­
ing an ownership interest in the property; particularly if the person
has received significant income from the property as a result of oil and
gas operations. However, it is ownership of a "facility" that gives rise

at 311. The Oklahoma Supreme Court held that the unit operator had the authority to locate the
unit well anywhere within the area designated by the Commission in its pooling order, including
the disputed surface area. Id. at 312. Although the court held it was improper to impose the
bond requirement, the court's holding does not rule out the use of a bond under appropriate
circumstances. The court noted: "There had been as yet no invasion of the landowners' asserted
rights and no occasion shown for equitable intervention or relief." Id. at 314. The unit opera­
tor's right to use the existing well bore had not been determined so a bonding requirement was
premature. Id. at 313 n.13.

326. See supra text accompanying notes 311-16.
327. 1 HOWARD R. WILLIAMS & CHARLES J. MEYERS, Oil and Gas Law § 202.3, 25-26

(1992).
328. CERCLA § 107(a)(3), 42 U.S.C. § 9607(a)(3) (1988).
329. If the wastes were generated by its contractor (the oil and gas lessee), then the mineral

interest owner might incur cleanup liability under CERCLA § 107(a)(3) as: "[A]ny person who
by contract, agreement, or otherwise arranged for disposal ... of hazardous substances owned or
possessed by such person . . . [or owned or possessed by any other party] at any facility . . .
containing such hazardous substances ...." CERCLA § 107(a)(3), 42 U.S.C. § 9607(a)(3)
(1988).

330. E.g., Manges v. Guerra, 673 S.W.2d 180, 183 (Tex. 1984).
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to CERCLA liability. One can forcefully argue that the right to
merely receive passive income from an oil and gas well does not rise
to the level of ownership of the "facility."331 A right to receive either
a money payment or a share of production is the owned thing, not the
property used to generate the cash or the production.332

B. Oil and Gas Leases

Many of the oil and gas lessor's environmental concerns are simi­
lar to those of a fee simple absolute owner conveying a mineral inter­
est to a third party.333 The lessee will be entering the lessor's property
and using the surface and subsurface areas to the extent reasonably
necessary to develop the leased minerals.334 If the lessor owns the
property in fee simple absolute, it will have potential liability as an
"owner" of the surface and mineral estates.335 Conversely, the oil and
gas lessee's concerns are similar to those of a mineral interest
owner.336 Since the lessee will have an express or implied easement to
use the surface and subsurface areas, contamination of such areas may
give rise to liability for the lessee.337

As noted in previous sections, the mineral interest owner can be­
come an "owner" of a CERCLA facility.338 Conceptually, the mineral
interest owner can also become an "operator" when it enters into an
oil and gas lease authorizing a lessee to conduct development opera-

331. Another commentator on this subject has concluded:
The owner of a royalty interest does not have the right to enter the land to pros­

pect for, sever, or remove minerals, but only to share in the minerals, or proceeds from
the minerals, as they are produced. The owner of a royalty interest reserved in a lease
would be liable in any event as an owner of the fee or, perhaps, as an owner of the
minerals. The liability of the owner of an independent royalty (that is, a royalty created
apart from a lease, also called a severed or nonparticipating royalty) would, on the
other hand, be subject to liability only to the extent that ownership of the royalty made
it an "owner" under the environmental statutes. Arguably, the owner ofan independent
royalty is not an "owner," because it does not own the facility or any interest in the
facility, merely in the production; nor can it use, or control the use of, the facility, because
its consent is not necessary to authorize the activities of the lessor whose facility gives rise
to the environmental liability.

Thomas F. Cope, Environmental Liabilities of Non-Operating Parties, 37 ROCKY MTN. MIN. L.
INST. 1-1, 1-30 to 1-31 (1991) (emphasis added).

332. This is one area where the courts may try to distinguish between a nonexecutive mineral
interest and a royalty interest. The argument would be that since the nonexecutive mineral
interest owner conceptually owns the oil and gas, and an implied easement to obtain the oil and
gas, its interest is actually broader than a mere right to share in cash or production. However,
the practical distinction between a nonexecutive mineral interest owner and a nonparticipating
royalty interest owner is hard to identify, particularly when the nonexecutive does not share in
any bonus or delay rental, and cannot exercise its implied easement for development.

333. See supra text accompanying notes 288-311. In Texas, the typical form of oil and gas
lease will create a fee simple determinable in the lessee. Cherokee Water Co. v. Forderhouse,
641 S.W.2d 522, 525 (Tex. 1982).

334. 1 HOWARD R. WILLIAMS & CHARLES J. MEYERS, OIL AND GAS LAW § 218,186.37 to
186.45 (1992).

335. See supra text accompanying notes 288-311.
336. See supra text accompanying notes 309-11.
337. [d.
338. [d.
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tions on the leased land. This could expand considerably the lessor's
liability if the lessee is deemed the lessor's contractor in generating,
disposing, and arranging for the disposal of wastes associated with de­
velopment operations. The critical inquiry therefore becomes
whether the oil and gas lessee was the lessor's "contractor" for pur­
poses of developing the leased land. However, under the typical form
of oil and gas lease the lessee is given the right to develop but is under
no obligation to develop.339 This makes the relationship more like a
conveyance than a development contract and should permit the lessor
to argue its lessee is not the lessor's contractor, agent, or joint ven­
turer. Instead, the lessee holds an independent estate or license which
the lessor is, to a large extent, powerless to direct.

In the rarer cases where the lessee affirmatively agrees to develop
the property, the lessee assumes more the role of a contractor acting
on behalf of the lessor. However, where the lessor has no authority to
compel or direct the lessee's development activities, the lessee should
be viewed as simply the owner of an independent property interest.
Therefore, the lessee's development actions, under the typical form of
oil and gas lease, should not be viewed as the actions of the lessor.
This characterization of the lessee's actions could change, for example,
when the lessor demands the lessee to drill an offset well to protect
against drainage of the leased land. However, even in this situation
the lessee is technically under no obligation to drill-the lessee could
release the acreage or perhaps pay compensatory royalty. As a gen­
eral rule, the more control the lessor maintains over the lessee's devel­
opment decisions, the more likely a court will view the lessee as the
lessor's contractor.

The oil and gas lessee will most likely be deemed a CERCLA
"owner." Although there are no reported decisions addressing the oil
and gas lessee's CERCLA status, several cases dealing with other
commercial relationships suggest that a "lessee" can be an "owner"
under CERCLA. For example, in United States v. A & N Cleaners
and Launderers, Inc. ,340 the court was presented with the following
issue:

Although it is undisputed that Marine [a lessee of a building]
has never held title to the Property or any part thereof, the Govern­
ment asks the court to rule that a lessee of property that maintains
control over and responsibility for the property from which the re­
lease took place is an "owner" for purposes of CERCLA.341

339. EUGENE o. KUNTZ ET AL., OIL AND GAS LAW 139 (2d ed. 1993).
340. 788 F. SUppa 1317 (S.D.N.Y. 1992).
341. A & N Cleaners and Launderers, 788 F. SUppa at 1330.
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The court stated the issue as "what constitutes 'ownership' in the ab­
sence of title?"342 The court held Marine liable as a CERCLA owner
noting Marine "exercised a degree of site control over the Property,
that . . . confers ownership status upon it for purposes of CERCLA
§ l07(a)."343

The court in A & N Cleaners adopted the "site control" test ar­
ticulated by the court in United States v. South Carolina Recycling and
Disposal, Inc. ,344 which provided that "the lessee/sublessor 'as lessee
of the site, maintained control over and responsibility for the use of
the property and, essentially, stood in the shoes of the property own­
ers.' "345 With regard to operations associated with oil and gas devel­
opment on leased land, the oil and gas lessee has the exclusive right of
control over the property and would therefore be an "owner" under
CERCLA § l07(a).

The oil and gas lessee would also be an "operator" under CER­
CLA § l07(a). In Nurad, Inc. v. William E. Hooper & Sons Co. 346 the
court stated that a lessee of property could qualify as a CERCLA op­
erator if it had the "authority to control the facility ...."347 The court
in Nurad observed that "the tenant defendants need not have exer­
cised actual control in order to qualify as operators under ... [CER­
CLA] so long as the authority to control the facility was present."348
Therefore, the mere power to act is all that is required; a failure to
exercise the authority to control will not insulate against CERCLA
operator status.

Although the Nurad "authority to control" approach creates a
broad definition of "operator," the court ultimately held the lessees in
that case were not operators of the "facility" at issue.349 The facility
included various underground storage tanks that leaked mineral spir­
its, a hazardous substance. Nurad was the current owner of the real
estate where the tanks were located. In addition to suing previous
owners of the real estate, Nurad sued previous tenants who leased
buildings located on the real estate. The court found that the leases
between the property owners and their tenants did not confer any ex­
press or implied right to possess or use the underground storage

342. [d. at 1332.
343. [d. at 1333.
344. 653 F. Supp. 984, 1003 (D.S.C. 1984), affd sub nom., United States v. Monsanto Co.,

858 F.2d 160 (4th Cir. 1988).
345. A & N Cleaners and Launderers, 788 F. Supp. at 1332-33 (quoting Monsanto, 653 F.

Supp. at 1(03).
346. 966 F.2d 837 (4th Cir. 1992).
347. Nurad, Inc. v. William E. Hooper & Sons Co., 966 F.2d 837, 842 (4th Cir. 1992).
348. [d.
349. [d. at 843.
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tanks.350 The court defined the "facility" as the "area" where hazard­
ous substances have "come to be located" which in this case "is in and
around the storage tanks ...."351 The court applied the "authority to
control" test to the "facility" involved and held:

The fact that those tenants may have had control over a build­
ing that was adjacent to the USTs is irrelevant under the statute; a
defendant operates a "facility" only if it has authority to control the
area where the hazardous substances were located. Thus, ... liabil­
ity ... extends only to those who have authority over the area where
hazardous wastes are stored.352

1. Lessee's Strategy

The typical oil and gas lease gives the lessee the right to enter the
land encompassed by the lease to conduct exploration, development,
and production activities. So long as the lessee is pursuing oil and gas
development activities, the lessee will have the "authority to control"
any site on which it selects to conduct operations. This "authority"
can extend to pre-existing well sites located on the leased land.353
Employing the Nurad analysis, the lessee need not actually exercise its
authority to be considered an "operator."354 However, under the oil
and gas lease the lessee's authority is limited to activities it pursues on
the leased land that are consistent with the granting clause of the
lease-typically activities reasonably necessary to efficiently explore
for and develop the oil and gas in the leased land. Therefore, the
lessee arguably must take affirmative development action, consistent
with the lease terms, before its CERCLA "operator" status can be
defined. It would also seem as though similar affinnative action
would be required to define the lessee's CERCLA "owner" status.

For example, assume that in 1940 Section 30 was leased to Acme
Oil Company and Acme drilled four wells on the leased land. Each
well had an associated drilling pit and salt water evaporation pit. In
1965 all production ceased from Section 30, Acme's lease terminated,
and Acme vacated the premises. In 1993 New Age Oil Company ob­
tains an oil and gas lease covering Section 30. Prior to conducting any

350. [d. The court found: "Given the precise language of the lease agreements and the
absence of any express authority to use the USTs, we think it would be unreasonable to assume
that the tenant defendants possessed any implicit authority to exercise control over the tanks."
[d.

351. [d. at 842-43.
352. [d. at 843. The court offered the following rationale for the limitation: "The statute

places accountability in the hands of those capable of abating further environmental harm, while
Nurad's proposed definition of 'facility' would rope in parties who were powerless to act." [d. at
843.

353. See generally Santa Fe Minerals v. Sanford, 842 P.2d 363 (Okla. App. 1992) (while lease
was being held by unit production from other lands, lessee retained rights to well bore located on
the leased land that had ceased producing).

354. See supra text accompanying notes 346-52.
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activities on the property, a release of hazardous substances associ­
ated with the drilling pits used by Acme becomes the focus of a CER­
CLA cleanup. Although Acme and its assignees would be
"operators" at the time of disposal, they have long since vanished into
history. The surface owner of the property is a current "owner" of the
pits, and may have been an owner at the time of disposal.355

Although New Age has the power to use the prior well sites to
conduct new development operations, it also has the ability to define
the areas on which it will, and will not, exercise its surface and subsur­
face easement rights. This is different from the situation contem­
plated by the court in Nurad. In Nurad the lessee's total rights were
defined by the lease-nothing was left for selection or definition by
the lessee. The very nature of the easement rights granted by the oil
and gas lease356 are left for definition by the lessee's subsequent de­
velopment activities.357 Employing such an analysis, New Age would
not be an "owner" or "operator" of the Acme sites unless New Age
actually exercised control over the problem areas. However, one
could counter this analysis by focusing on whether the lessee had the
power to exclude others from using surface locations on which it per­
formed no activities. If the lessee does, it could be argued the lessee
has a sufficient interest in the property to be classified as an "owner"
or "operator."

The foregoing arguments suggest a drafting technique the lessee
may want to use to limit its "ownership" and "operating" control over
pre-existing contaminated surface locations. When entering into a
new lease358 the lessee may want to define more precisely the nature
of its surface and subsurface rights. The primary exclusive right les­
sees require is the right to produce oil and gas from the property.
Therefore, if the lease covers all of Section 30, 640-acres, the lessee
must ensure it has the exclusive right to produce oil and gas from Sec­
tion 30 so nobody else, including the lessor, can claim any right to the
oil and gas in the property.

The lessee also requires access to surface and subsurface areas of
the leased land to explore for, develop, and produce the oil and gas.
However, when lessees obtain blanket rights in the surface of the land,
they risk attaining the status of a CERCLA "owner" or "operator."

355. See supra text accompanying notes 288-303.
356. Or a mineral deed.
357. For example, the lessee possesses easement rights only to the extent necessary to sup­

port the lessee's legitimate development activities. If the lessee is not engaged in development
activities at a particular location, the lessee has no right to use the location for purposes unre­
lated to development. The easement is inchoate, dependent upon the lessee exercising its option
to conduct operations at the particular site.

358. The same techniques could be used when obtaining rights by assignment. However, the
undesirable residual rights would remain with the assignor instead of the lessor. See infra text
accompanying notes 389-97.
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The risk is particularly high when there are pits, wells, and other pre­
existing oil and gas facilities on the property at the time the new lease
is executed. In such cases the lessee, at a minimum, may want to ex­
clude such facilities from its leasehold rights. The attorney's goal is to
draft the lease so the lessee has no right to control or ownership over
such facilities and the surface and subsurface area they impact. How­
ever, the lease should make it clear that pre-existing facilities,
although beyond the lessee's right to control, cannot be used to inter­
fere with the lessee's exclusive right to produce oil and gas found
within Section 30.

The guiding principle is simple: take only what is needed to ac­
complish the client's goals while excluding interests that may have
CERCLA or other environmental problems. Even under the Nurad
analysis, the court recognized the benefit of the tactical acquisition:
since the lease did not give the lessees any authority over the under­
ground storage tanks, the lessees were neither owners nor operators
of the tanks.359 Since the oil and gas lessee's surface easement rights
are the main source of lessee CERCLA problems, they should be
carefully crafted to give the lessee only the surface rights necessary for
effective development and operation of the leased land. Consider the
following "New Age" lease granting clause:

Oil & Gas Lease
("Lease")

Doc Hillard and Maude Hillard, husband and wife ("LES­
SOR") and New Age Oil Company ("NEW AGE"), for valuable
consideration, agree to the following:

LESSOR leases and conveys to NEW AGE, subject to the
terms of this Lease, the rights described in SECfION 1.

Section 1. Scope of Grant

A. The "Leased Land".

For purposes of this Lease, the land described by SECTION
I.A.l. and A.2 will be collectively referred to as the "Leased Land."

1. Surface Boundaries of Leased Land. The surface bounda­
ries of the Leased Land are described in EXHIBIT A attached to
this Lease.

359. The court noted that CERCLA "places accountability in the hands of those capable of
abating further environmental harm" which means that CERCLA owner/operator liability
should extend "only to those who have authority over the area where the hazardous substances
are stored." Nurad, Inc. v. William E. Hooper & Sons Co., 966 F.2d 837, 843 (4th Cir. 1992).
Applying this standard to the facts, the court stated:

Nurad contends that as lessees the tenants had a property interest that necessarily
included the implicit authority to control the portion of the site that contained the
USTs. We agree with the district court, however, that the terms of the tenants' lease
agreements conclusively establish that their authority as tenants did not extend to the
USTs.

[d. at 843.



1993] Minimizing Environmental Liability 171

2. Depth Limitations on Leased Land. There are no depth
limitations. This lease covers all depths within the surface bounda­
ries of the Leased Land.

B. Granted Substances in the Leased Land.

Substances in the Leased Land which are subject to the terms
of this Lease include: Oil, gas, and similar hydrocarbon substances.
For purposes of this Lease, the listed substances will be referred to
as the "Leased Substances." The term "Leased Substance" is used
to identify anyone of the listed substances.

c. Purpose of the Grant.

NEW AGE is given the exclusive right to explore for, extract,
and market Leased Substances from the Leased Land, pursuant to
the terms of this Lease.

D. Surface Rights and Limitations.

1. LESSEE's Surface and Subsurface Rights. Subject to the
terms of this SECfION, NEW AGE is given the right to use so
much of the surface and subsurface of the Leased Land as is consis­
tent with the purposes stated in Subsection C. From the Effective
Date of this Lease until it is terminated, LESSOR will not construct
any structure or improvement, or pursue, permit, or authorize any
activity on the Leased Land that restricts, impairs, or diminishes in
any manner NEW AGE's ability to use the surface or subsurface as
provided for in this Lease. For purposes of this subsection, any ac­
tivity which may increase NEW AGE's potential environmentallia­
bility concerning NEW AGE's surface and subsurface rights will be
deemed an impermissible act that "restricts, impairs, or diminishes"
NEW AGE's ability to use the surface or subsurface as contem­
plated by this subsection.

2. LESSEE's Surface Limitations.

a. Existing Well Bores, Drilling and Operating Pits, and
Other Development Facilities. NEW AGE shall have no right, title,
ownership interest, operational control, or authority whatsoever
over any well, well bore, drill site, pit, aboveground or underground
storage tank, or other oilfield structure or facility that is located on
or in the Leased Land as of the Effective Date of this Lease.360

b. Defined Surface Right Area. NEW AGE's authority to ex­
ercise surface rights provided for in Subsection D.l. extends only to
those areas in which NEW AGE declares a Surface Site pursuant to
this subsection. In the event NEW AGE elects to exercise its rights
under this Lease, it will notify LESSOR in writing of the proposed
activity and define the surface area on the Leased Land it plans to
use in conducting the activity. The surface area defined in the LES­
SOR notification will constitute the Surface Site for the proposed
activity.

360. Depending upon the circumstances, the lessee may want the option to use these areas or
facilities by including them in a Surface Site designation provided for in subsection 2.b. How­
ever, to the extent the lessee has any option to control these areas it will make it easier for third
parties to make an argument that New Age is a CERCLA owner/operator.



172 Washburn Law Journal [Vol. 33

For areas where the lessee actually engages in exploration, devel­
opment, or production activities, the lessee will be deemed an "opera­
tor"361 under the Nurad analysis. Therefore, the lessee should be
vigilant to ensure that other parties do not conduct activities on the
lessee's development areas that could result in a cleanup order di­
rected at the lessee. Parties that might have simultaneous rights in a
development area include: the lessor, surface lessees, other mineral
interest owners, lessees of other minerals or depths, farmees under a
farmout agreement, and owners of pipeline, utility, and other ease­
ments. Since the oil and gas lessee has "authority to control" the area,
it should do so by ensuring no activity is conducted on the lessee's
surface site that could give rise to CERCLA or similar environmental
liability. Since the lessee has legal "control" over the areas it uses for
development, the lessee is one of the CERCLA owner/operators "ca­
pable of abating further environmental harm" at the site.362

The lessee also faces extensive risk as a "generator" or "ar­
ranger" of wastes associated with lease development operations.363
Any hazardous substance produced by the exploration, development,
and production process can give rise to CERCLA liability. When the
hazardous substance is taken to a "facility" for disposal, CERCLA
can impose cleanup liability on the lessee as the "generator" of the
substance or the party who "arranged for disposal" of the substance.
In United States v. Hardage364 the court summarized generator/ar­
ranger liability stating:

"Generator" liability under section 107(a)(3) of CERCLA is
imposed on "any person who by contract, agreement, or otherwise
arranged for" disposal, treatment, or transport to a hazardous waste
facility.... Courts have construed this CERCLA section broadly.
A generator need not have selected the site. . .. Generator defend­
ants can be liable for disposal of wastes at a particular site "even
when defendants did not know the substance would be deposited at
that site or in fact believed they would be deposited elsewhere."...

The United States need not trace the waste found at the site
back to the wastes deposited by the generator.... However, the
United States must present evidence that a "generator defendant's
waste was shipped to a site and that hazardous substances similar to
those contained in defendant's waste remained present at the time
of the release. . .. Liability under CERCLA does not depend upon
any particular quantity of the hazardous substance. Even a de
minimis contributor can be held liable. . . .

"Finally, the United States need not demonstrate that the spe­
cific hazardous substances contributed to the Hardage Site by the
defendants have been released from the Site. The United States

361. As well as an "owner."
362. Nurad, 966 F.2d at 843.
363. See supra text accompanying notes 93-104.
364. 761 F. Supp. 1501 (W.O. Okla. 1990).
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need only establish the release of 'a' hazardous substance from the
Hardage Site and 'not necessarily one contained in the defendant's
waste. ' "365
To deal with its generator/arranger risk the lessee must actively

manage its waste-generating activities. This may be difficult when
other parties have varying control over the activity creating the waste.
For example, the designated operator under a joint operating agree­
ment or pooling order will have control over day-to-day development
activities.366 The operator, in turn, may cede operational authority to
third parties from time-to-time, such as a farmee,367 drilling contrac­
tor,368 or service contractor. However, the individual lessees included
in a contract area, pooled unit, or unitized area will most likely re­
main liable as the generators of waste even though the act of genera­
tion was undertaken indirectly by their operating, drilling, or servicing
contractors.369 This risk must be leveraged in the various contracts or
orders that authorize such third parties to act on the lessee's behalf or
to conduct activities on the lessee's oil and gas properties.370

2. Lessor's Strategy

a. Lessor's Strategy in Negotiating a New Lease

The lessor's main goal is to restrict the activities its lessee can
pursue on the leased land that might give rise to CERCLA and other
forms of "owner" environmental liability. The lessor's position is very
similar to that of a severed surface owner following conveyance of a
mineral interest. Therefore, the structuring techniques discussed with
regard to protecting the severed surface owner are equally applicable
to the oil and gas lessor.371 For example, the lessor may want to re-

365. Id. at 1511.
366. See infra text accompanying notes 398-412.
367. See infra text accompanying notes 389-97.
368. See infra text accompanying notes 418-28.
369. In Branch v. Mobil Oil Corp., 788 F. Supp. 531, 533 (W.O. Okla. 1991), the court stated:

The operator of the unit is merely the agent for the lessees who form the unit .
Accordingly, to the extent an operator of the Unit created or maintained a nuisance .
during the time that ARCO was a working interest owner in the Unit, ARCO is liable
as a principal for the operator-agent's actions ....

370. See infra text accompanying notes 389-428.
371. See supra text accompanying notes 289-316 and listing of matters that should be ad­

dressed in a mineral deed. Even the lessor must concern itself with issues such as whether to
draft to provide for an automatic reversion of rights as opposed to giving the lessor the option to
terminate a right. For example, consider the traditional lease provision that triggers an auto­
matic transfer of title to fixtures and equipment left on the lease after a stated period of time.
The lessor may not want title to the fixtures or equipment. One approach to restructuring the
removal of equipment clause might provide as follows:

F. REMOVAL OF EQUIPMENT AND FIXTURES.
For a period of 60 days following Termination of this Lease, LESSEE is given the

right to enter the Leased Land to remove any Material on the Leased Land owned by
LESSEE. "Termination" means the Lease, or a relevant portion of the Lease, is no
longer in effect. The cause of termination does not matter. "Material" means anything
placed on the Leased Land by LESSEE, or LESSEE's contractors, to include, without
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strict the granting clause of the oil and gas lease to limit the lessee's
ability to place pits, ponds, processing equipment, storage tanks, injec­
tion wells, wastes, and other designated items on the leased land.372

At a minimum, the lessor .may want to restrict the disposal of waste
materials on the leased land. The lease could provide: "All sub­
stances brought onto the Leased Land, wastes generated as part of
development or operation activities, and soil or other media contami­
nated by such substances, wastes, or activities, will be removed from
the Leased Land immediately following completion of such
activities."373

In addition to the granting clause of the oil and gas lease, several
other clauses require attention to protect the lessor's environmental
interests. Beginning with the royalty clause, the lessor should con­
sider changing the typical right-to-take-in-kind oil provision to a con­
tractual right to share in production proceeds. Although liability for
ownership of the produced product has not yet been imposed in envi­
ronmental cases, a right to a share of the actual production makes it
conceptually easier to try and characterize the lessee as the lessor's
contractor for development purposes.374 Since lessors seldom actually
market their share of oil, it may be better to not have the right to take
oil in kind.375 This is one area where the potential benefits of environ­
mental structuring may outweigh the revenue-collection benefits asso­
ciated with ownership of a fractional share of the oi1.376

Often the lessor's best strategy for protecting its environmental
interests is to select a reputable, well-qualified, and financially-sound
lessee. However, the benefits of a carefully chosen lessee can be lost,
under the typical form of oil and gas lease, through assignment.

limitation, such things as equipment, supplies, fixtures, tubing, casing, and other equip­
ment in the well. LESSOR may elect to keep certain Material on the Leased Land and
may do so by tendering to LESSEE the reasonable salvage value for the Material LES­
SOR desires to acquire. LESSEE's failure to act within the 60-day period will not in
any way limit its liability associated with the presence of the Material on the Leased
Land.

372. One approach might be for the owner of the fee simple absolute to convey its mineral
rights to a corporate entity in which the owner holds all the stock. The deed from the fee owner
to the corporation would include the environmental limitations that are desired to protect the
severed surface owner. Future oil and gas leases would merely grant whatever surface rights the
corporate mineral owner possesses in the property. The corporate mineral owner would need to
ensure that any warranty offered in the lease expressly excepted limitations contained in the
lessor's mineral deed.

373. Although there is some risk the lessee may be considered the lessor's "contractor" with
regard to disposal of these wastes, this risk must be balanced· against the known risk that if the
material remains on the leased premises the lessor will be a CERCLA "owner" of the facility.
See supra text accompanying notes 288-303.

374. See supra text accompanying notes 338-39.
375. As an additional benefit, an oil purchaser would not need a division order from the

lessor since the lessee would own all the production from the property. David E. Pierce, Resolv­
ing Division Order Disputes: A Conceptual Approach, 35 ROCKY MTN. MIN. L. INST. 16-1, 16-50
to 16-52 (1990).

376. The revenue-collection benefit would include the ability to rely on conversion as a rem­
edy when the lessor's oil is taken without the lessor's consent.
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Under the typical form of assignment clause the lessee can freely as­
sign the property and eliminate the chosen lessee's liability to lessor
for activities occurring after the date of assignment.377 Although the
lessor could attempt to limit assignments of the lease, probably the
best approach would permit assignment but attempt to keep the lessee
on the hook for any liability arising after the date of assignment.378

For example, the lessor might negotiate for a clause similar to the
following:

Limitation on Assignment and Surrender. Regardless of the
other provisions contained in this lease, LESSEE can assign or sur­
render all or any part of this Lease. However, as to the assigned or
surrendered interest, Lessee will remain obligated for the proper
performance of all express and implied Lease obligations. Lessee's
liability for the non-performance of lease obligations, including the
obligation to indemnify379 Lessor, will be in addition to the liability
of any assignee obtaining an interest through the Lessee or any as­
signee obtaining an interest through Lessee's assignee.

Any person or entity obtaining an assignment of rights in the
Lease: (1) Is deemed to have accepted liability for the non-per­
formance of any express or implied Lease obligations, including the
obligation to indemnify Lessor, accruing prior to the date of assign­
ment; and (2) Is liable for the proper performance of express and
implied lease obligations, including the obligation to indemnify Les­
sor, from and after the date of assignment. The liability of Lessee
and all assignees transferred an interest in the Lease is joint and
several. For purposes of this section the term "assign" means a writ­
ten transfer of rights in the Lease, whether classified as an assign­
ment or sublease.

The foregoing assignment clause contemplates the lessor will ne­
gotiate a broad indemnity clause as part of the oil and gas lease.38o A
rather simple indemnity clause might provide for the following:

B. Indemnity by LESSEE.

LESSEE will protect, indemnify, hold harmless, and defend
LESSOR against any claim, demand, cost, liability, loss, or damage
suffered by LESSOR, including reasonable attorney fees and litiga­
tion costs, arising out of or associated in any way with the following
activities conducted by LESSEE (or those having a contractual rela­
tionship with LESSEE) on or impacting the Leased Land:

1. Any activity expressly or impliedly authorized or required
by this Lease.

377. One of the typical forms of oil and gas lease provides: "In the event of assignment
hereof in whole or in part, liability for breach of any obligation issued hereunder shall rest exclu­
sively upon the owner of this Lease, or portion thereof, who commits such breach." EUGENE O.
KUNTZ ET AL., OIL AND GAS FORMS MANUAL 21 (1987) (clause 8 of the AAPL Form 675 Oil
and Gas Lease, Texas Form). The lease may also have a surrender clause that permits the lessee
to release the lease and avoid subsequent liabilities.

378. David E. Pierce, An Analytical Approach to Drafting Assignments, 44 Sw. L.J. 943,949­
54 (1990).

379. Pursuant to a broad environmental indemnity clause added to the oil and gas lease.
380. See supra text accompanying notes 228-60.
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2. Plugging and abandonment of producing wells, nonproduc­
ing wells, existing wellbores, or previously plugged wellbores.

3. Management, use, and disposal of produced water and
wastes or substances associated with Lease activities.

4. The generation, processing, handling, transportation, stor­
age, treatment, recycling, marketing, use, disposal, release, or
threatened release, of oil, natural gas, natural gas liquids, all other
petroleum substances, any waste material, or any "Hazardous Sub­
stance" or "Pollutant or Contaminant" as those terms are defined
by the Comprehensive Environmental Response Compensation and
Liability Act (CERCLA) at CERCLA § 101 (14) and (33), 42
U.S.C. § 9601 (14) and (33) (1988).

5. Any failure by LESSEE to comply with an express or im­
plied obligation created by this Lease.

LESSEE's indemnity also includes any environmental problem
associated with oil and gas exploration, drilling, development, pro­
duction, treating, storage, transportation, marketing, processing,
abandonment, and related activities at any site existing on the
Leased Land as of the Effective Date of this Lease.

LESSEE's obligations created by this SECTION are continu­
ing obligations which will continue in effect, and be enforceable by
LESSOR, even after the Lease terminates or otherwise ceases to
burden the Leased Land.

In conjunction with the indemnity clause, the lessor should con­
sider a general provision addressing the lessee's environmental re­
sponsibilities, such as: "Lessee agrees to conduct its operations in
strict compliance with all federal, state, and local environmental,
health, and safety laws." This would then become one of the express
covenants of the oil and gas lease that upon breach would trigger the
lessee's indemnity obligation under subsection B.5. of the indemnity
clause.

The lessor can take several affirmative precautions when entering
into oil and gas leases to reduce the risk of environmental liability.
The lessor's primary protection is the selection of a lessee who has
both a reputation for doing things right and the financial ability to fix
a problem and reimburse the lessor when things go wrong. Once such
a lessee is found, the next step is to modify the standard oil and gas
lease to reduce the risk of environmental problems. These modifica­
tions include adjustments to the granting clause and the addition of
various restrictive and affirmative covenants.381 The lessor should
also structure the lease so that if environmental problems occur, the
lessor can avoid liability as a "generator" or "arranger" of the hazard­
ous substances at issue. This may require adjustments to the standard
royalty clause to avoid the lessor's right to take production in kind.382

To ensure the chosen lessee remains liable for environmental

381. See supra text accompanying notes 311-16.
382. See supra text accompanying notes 374-76.
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problems, and reimburses the lessor for any loss it may suffer due to
such problems, the lessor should insist the assignment clause be re­
vised and an indemnity clause added to the lease.383 These adjust­
ments to the oil and gas lease will assist the lessor in leveraging its
environmental liability when entering into new lease agreements.

b. Lessor's Strategy to Minimize Liability Under an Existing Lease

Lessors under existing leases will typically be dealing with lease
terms that were drafted without much concern for the lessor's envi­
ronmental liability. The lessor can still minimize its environmental
risks, however, by policing the lessor/lessee relationship in such situa­
tions. Legal tools to accomplish this include the "reasonable use" lim­
itations, the accommodation doctrine, and implied covenant law.

The lessor could argue that any practice on the leased premises
that exposes the lessor to environmental liability is per se "unreasona­
ble" and beyond the scope of the easement rights granted by the oil
and gas lease. Such "unreasonable" activity would include the lessee's
disposal of hazardous wastes on the leased land.384

Even if the lessee's activity falls within the scope of the granted
easement, the "accommodation doctrine" might apply to restrict on­
lease disposal of wastes when there are reasonable alternatives the
lessee could pursue. For example, in Hunt Oil Co. v. Kerbaugh385 the
court held the owner of the mineral estate must have due regard for
the rights of the surface owner and consider reasonable development
alternatives to minimize adverse surface impacts.386 However, the ac­
commodation doctrine remains largely undeveloped and no case to
date has applied it in an environmental liability context.387 The lessor
might also argue that any lessee development practices that increase
the lessor's potential environmental liability violate the lessee's im­
plied covenant of "diligent and proper operation" or, as labeled by
Texas courts, the implied covenant to "manage and administer the
lease."388

383. See supra text accompanying notes 377-79.
384. This argument can be made, as a matter of contract and property law, even though the

disposal is "legal" under the Resource Conservation and Recovery Act. The lessor would argue
that although the wastes may be "exempt" under RCRA, they nevertheless pose an unreasona­
ble risk of liability to the lessor under CERCLA and therefore the activity is beyond the scope of
the granted easement. See supra text accompanying notes 67-72.

385. 283 N.W.2d 131 (N.D. 1979).
386. See also Rostocil v. Phillips Petroleum Co., 502 P.2d 825 (1972) (holding right to mine

and right to farm cannot interfere with one another any more than necessary); Getty Oil Co. v.
Jones, 470 S.W.2d 618 (Tex. 1971) (limiting obligation to accommodate surface owner's use of
land).

387. See generally 1 HOWARD R. WILLIAMS & CHARLES J. MEYERS, OIL AND GAS LAW

§ 218.8 (1992).
388. Amoco Prod. Co. v. Alexander, 622 S.W.2d 563, 567 (Tex. 1981).
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c. Lease Assignments and Farmout Agreements

1. Reducing Environmental Risks Faced by the Assignee or Farmee

The prospective assignee or farmee of an oil and gas interest must
approach the transaction with the same caution as any other property
purchaser. The assignee or farmee will become an "owner" of the
assigned interest.389 Therefore, it must assess the environmental con­
dition of the affected leasehold interests and apply the environmental
risk management techniques discussed at section III of this article.390

The farmee will want to include representations, warranties, assump­
tions of liability, and indemnities in the farmout agreement coupled
with the right to avoid the transaction altogether if an assessment of
the property reveals unacceptable environmental risks.391 The farmee
should also practice the basic rule that "more" is not necessarily "bet­
ter" when defining the interests it will earn under the farmout. One
commentator has suggested:

Consideration should be given to limiting the interests you are
earning to the smallest ownership interest possible if there are ex­
isting wells already on the leasehold. An example would be a
farmout whereby farmee only earns rights to the borehole of the
well drilled, leaving farmor as the owner of the balance of the lease­
hold estate.392

2. Reducing Environmental Risks Faced by the Assignor or Farmor

If the assignor is retaining an interest in the assigned leasehold
interest, the assignor's position is similar to that of a lessor who is
permitting another to enter its property to conduct operations. The
farmor is in a similar position under a farmout agreement. The as­
signor or farmor must structure each transaction to ensure each as­
signee or farmee does not engage in activities on the assigned interest
that create new environmental liabilities or aggravate existing envi­
ronmental problems. The assignor and farmor will need to employ
the same techniques as surface owners or oil and gas lessors discussed
in section IV of this article.393 These will include limitations on the
rights granted, rights of re-entry, restrictive covenants, and
indemnities.394

The farmor must also address how its potential back-in rights will
be administered. If the farmee has incurred environmental liabilities

389. See supra text accompanying notes 73-86.
390. See supra text accompanying notes 126-35.
391. If the interest is being assigned outright, the appropriate environmental provisions

should be contained either in the contract or the assignment and bill of sale.
392. D. Bunch, Environmental Considerations in the Drafting of Various Oil and Gas Explo­

ration Agreements L-9, Dallas Bar Assoc., Review of Oil and Gas Law VI (1991).
393. See supra text accompanying notes 289-316.
394. [d.
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prior to pay-out,395 the farmor may want to avoid becoming a working
interest owner and party to an operating agreement for fear a court
may impose liability under joint venture, partnership, mining partner­
ship, sublease, or agency theories.396 The farmor can avoid becoming
a working interest owner, as with real property conveyances, by avoid­
ing automatic conversions;397 this would leave the farmor in the pre­
ferred status of an overriding royalty interest owner. To further
reduce risk, the farmor may not want to become a party to the joint
operating agreement which would govern the parties' relations follow­
ing pay-out and conversion of the farmor's overriding royalty.

D. Operating Agreements

Parties to an operating agreement must address three types of
environmental liability. First, the parties to the agreement may be lia­
ble as "owners" of any contaminated leases that were contributed to
the "contract area" governed by the operating agreement. Second,
the parties to the agreement may be liable as "operators," "genera­
tors," and "arrangers" for the environmental practices of their opera­
tor. Third, the parties to the agreement may be liable for the
operator's actions under theories of joint venture, partnership, mining
partnership, or agency.398 Each type of liability requires attention by
parties considering joint operations.

The A.A.P.L. Form 610 - Model Form Operating Agreement ­
1989 provides that the parties will commit various leasehold interests
to the operating agreement to form the required "contract area" for
development. For example, assume A owns a lease covering the
South Half of Section 30 and B owns a lease covering the North Half
of Section 30. A and B combine their interests, to coordinate devel­
opment of Section 30, through a joint operating agreement using the
1989 Model Form. Exhibit A to the agreement indicates each party is
subjecting its respective lease to the agreement and in return each will
have a 50% interest in the contract area comprising all of Section 30.
Article III.B. of their agreement provides: "[AlII costs and liabilities
incurred in operations under this agreement shall be borne and paid,
and all equipment and materials acquired in operations of the Con-

395. This could include off-site liabilities as a "generator" or "arranger."
396. See infra text accompanying notes 404-07.
397. See supra text accompanying notes 311-12.
398. See generally Michel E. Curry, Liability for Environmental Contamination and the

Model Form Operating Agreement: A Practical Discussion of the Operating Agreement and Envi­
ronmental Liability Under CERCLA and RCRA in the Context of Oil and Gas Exploration, 23
TEX. TECH. L. REV. 739 (1992).
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tract Area shall be owned, by the parties as their interests are set forth
in Exhibit 'A.' "399

According to this clause, any equipment and material acquired
for operations on the contract area will be owned 500/0 by A and 500/0
by B. This would include pipe, storage tanks, compressors, dehydra­
tors, and other "equipment" and "material" required for opera­
tions.4°O If any of these items become a CERCLA "facility," A and B
would be the current owners.

The operating agreement also confers upon each party unspeci­
fied ownership interests in the area encompassed by the contract
area.401 The agreement gives A certain rights in B's lease and Brights
in A's lease. However, the 1989 Form states: "Nothing contained in
this Article III.B. shall be deemed an assignment or cross-assignment
of interests covered hereby ...."402 The effect of the agreement is to
authorize the designated operator to enter any part of the contract
area and exercise each party's respective leasehold rights to the extent
necessary to explore, develop, and produce the contract area. Even if
each party's rights are expressly enumerated, the terms of the agree­
ment will not restrict the characterization of the parties' relationship
when addressing the rights of non-parties to the operating agreement.
It is likely that for environmental purposes each party to the operating
agreement will be deemed to have an ownership interest in all por­
tions of oil and gas interests contributed to the contract area.403

To address this potential ownership liability, the parties to the op­
erating agreement must evaluate the environmental status of each
lease that will be contributed to the contract area. Each contributing
lessee should provide the other parties with appropriate representa­
tions, warranties, assumptions of liability, and indemnities concerning
potential or known environmental risks associated with the property.
If the environmental risks associated with a lease are unacceptable,
the lease should be excluded from the contract area.404

Although the parties to the operating agreement designate one of
the parties to serve as the "operator," each party to the agreement
could be classified as an "operator" for CERCLA purposes. The op­
erating agreement "operator" will most likely be viewed as simply the

399. A.A.P.L. Form 610 - Model Form Operating Agreement - 1989, Art. III § B., at 10-12,
[hereinafter 89 Form].

400. Often several lessees own undivided interests in processing plants and other major pro­
duction or treatment facilities.

401. See generally Branch v. Mobil Oil Corp., 788 F. Supp. 531, 533 (W.O. Okla. 1991) (own­
ership of lease within Healdton One Unit was sufficient to impose liability on lessee for nuisance
created by unit operator).

402. 89 Form, supra note 399, Art. III, § B, at 29.
403. See Curry, supra note 398, at 748, 749, 754; Bunch, supra note 392, at L-10.
404. See supra text accompanying notes 127-38.
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contractor for the non-operator parties to the agreement.405 Since the
operator is the contractor for development of the contract area, all
parties to the operating agreement could be liable for the off-site dis­
posal of hazardous substances as "generators" or "arrangers."

The operator could also be characterized as the "agent" of the
non-operators. For example, in Branch v. Mobil Oil Corp.406 the
court held that a unit operator was "merely the agent for the lessees
who form the unit" and "during the time that ARCa was a working
interest owner in the Unit, ARCa is liable as a principal for the oper­
ator-agent's actions ... unless the operator was acting outside the
scope of its authority."407 To address these potential environmental
liabilities, the parties need to carefully select their operator and im­
pose appropriate restrictions on how the operator will conduct opera­
tions. In most cases this will require substantial revision to the Model
Form operating agreement to address such matters as operator devel­
opment practices,408 operator liability for environmental problems,409
and operator removal for environmental misdeeds.410

The general liability provisions of the Model Form operating
agreement may also require attention to define the extent to which
the operator can respond to environmental problems associated with
the contract area. For example, assume contamination is discovered
on a lease contributed to the contract area but unrelated to any opera­
tion under the operating agreement. It may be desirable to authorize
the operator to enforce a cleanup obligation, provided for in the oper­
ating agreement, against the party who contributed the property to
the contract area. This prevents the party contributing the contami­
nated property from ignoring a problem that may require attention
when the contributing party is gone or insolvent.

The parties should also determine how liability associated with
such problems will be allocated among parties to the agreement. For
example, Article X of the 1989 Form authorizes the operator to "settle
any single uninsured third party damage claim or suit arising from op­
erations hereunder if the expenditure does not exceed Dollars

405. See Bunch, supra note 392, at L-10.
406. 788 F. Supp. 531 (W.D. Okla. 1991).
407. Id. at 533.
408. Such as whether pits can be used, the type of drilling muds that can be used, waste

management, waste disposal guidelines, and supervision of contractors and employees who have
access to the contract area.

409. "Gross negligence" and "willful misconduct" may give the operator too much of a mar­
gin for error in an area where error can cost millions of dollars. The 1989 Model Form provides:
"[I]n no event shall it [Operator] have any liability as Operator to the other parties for losses
sustained or liabilities incurred except such as may result from gross negligence or willful mis­
conduct." 89 Form, supra note 399, Art. V., § A, at 12-13.

410. The Model Form makes it rather difficult to remove the Operator. 89 Form, supra note
398, Art. V, § B, at 18-28.
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"411 Article X also provides that, regardless of the amount in­
volved, claims and lawsuits "shall be at the joint expense of the parties
participating in the operation from which the claim or suit arises."412
Article VII.A. of the Model Form, read in conjunction with Article X,
suggests that all other claims or lawsuits-not arising from opera­
tions-will be at the sole expense of the party responsible for the
problem.413 Finally, the operating agreement should clearly indicate
that any warranty, allocation of liability, and indemnity by the parties
will survive termination of the agreement.

E. Pooling and Unitization Agreements

The primary environmental concern under pooling and unitiza­
tion agreements is the prospect that a party contributing a property to
the pooled or unitized area will become an "owner" of each property
contributed to the area. Whether the act of pooling or unitizing the
interests will be deemed a cross-conveyance should depend on the ex­
press terms of the applicable agreement or statute. For example, to
avoid the problem under a lease pooling clause, the lease might
provide:

c. Effect on LESSOR's Property Rights.
The act of creating a Pool comprised of the Leased Land and

other lands will not create any sort of cross-conveyance of rights
between the LESSOR and other interest owners in the Pooled Unit.
Instead, each party will retain sole ownership in the particular tract
they contribute to the Pooled Unit.

Similar provisions could be inserted into a pooling or unitization
agreement. If the unit is formed pursuant to a statutory procedure,
the statute should define the effect of unitization. For example, the
Kansas compulsory unitization statute provides: "Except to the ex­
tent that the parties affected so agree no order providing for unit op­
erations shall be construed to result in a transfer of all or any part of
the title of any person to the oil and gas rights in any tract in the unit
area."414

However, there is always a likelihood that non-parties to the
agreement, pool, or unit will argue that for purposes of CERCLA
each party contributing an interest to the pool or unit has an owner­
ship interest in the entire pool or unit. The only way to effectively
deal with this risk is to assess the properties being contributed and
exclude those that pose unacceptable environmental risks. The pro­
cess of screening the properties, obtaining warranties, allocations of

411. 89 Form, supra note 398, Art. X, at 66-67.
412. Id. at 70-71.
413. See Curry, supra note 398, at 759. See supra text accompanying notes 119-22.
414. KAN. STAT. ANN. § 55-1306 (1983).
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liability, and indemnities, will be similar to the approach taken with
the "contract area" under the operating agreement.415 Parties to the
unit operating agreement will also have concerns identical to those of
working interest owners to an operating agreement.416 The unit oper­
ating agreement should be similarly revised to address environmental
concerns.417

F. Drilling and Service Agreements

Any contractor that is given access to land has the potential to
acquire environmental liabilities and aggravate the liabilities of parties
that own an interest in the land. Therefore, each party must take ac­
tion to protect its respective interests. The current "owners" of the
property must ensure that contractors entering the leased land per­
form their services in an environmentally acceptable manner. For ex­
ample, the lessee must ensure the drilling contractor properly
manages materials and wastes associated with drilling operations. If
the drilling contractor disposes of hazardous substances in a drilling
pit, the surface owner, mineral owner, and leasehold interest owners
will all suffer the increased risk of environmental liability.418 The
lease operator who employs contractors should specify their environ­
mental obligations in the appropriate drilling or service contracts and
then monitor their activities to ensure their obligations are properly
discharged.419 The working interest owners should also inquire about
the contractor's off-site disposal activities since the working interest
owners may be viewed as the "generators" or "arrangers" of wastes
dealt with by their contractors.

The contractor should also structure its agreements to deal with
its potential environmental liability. Depending upon the contractor's
degree of control over an area and operation, it may be deemed an
"operator."420 The court's holding in Kaiser Aluminum & Chemical
Corp. v. Catellus Development Corp. ,421 demonstrates the substantial
risk facing a contractor when it enters a customer's contaminated site

415. See supra text accompanying notes 403-04.
416. See generally Branch v. Mobil Oil Corp., 788 F. Supp. 531, 533 (W.O. Okla. 1991) (own­

ership of lease within Healdton One Unit was sufficient to impose liability on lessee for nuisance
created by unit operator).

417. See supra text accompanying notes 405-12.
418. See supra text accompanying notes 288-303.
419. At a minimum, the operator must ensure that the contractors comply with limitations

contained in the underlying mineral deeds, oil and gas leases, operating agreements, and similar
agreements. For example, if a deed or lease prohibits the use of pits, or the operating agreement
restricts the use of certain types of drilling muds and other chemicals, these limitations must be
reflected in the drilling contract and related service contracts.

420. See supra text accompanying notes 86-97.
421. 976 F.2d 1338 (9th eire 1992).
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to perform work. Catellus sold land to the City of Richmond422 and
the City hired James L. Ferry & Son to excavate and grade a portion
of the land for a proposed housing project.423 Ferry, in the process of
performing the assigned task, excavated soil containing hazardous
substances424 and spread the contaminated soil over other parts of the
property. When the contamination was discovered, the City sued Cat­
ellus to recover part of the cost of removing the contaminated soil
from the property. Catellus then filed a third-party action for contri­
bution against Ferry, asserting Ferry was a liable party under
CERCLA.425

Denying Ferry's motion to dismiss, the court held that Ferry was
an "operator" under CERCLA. The court noted that Ferry "had
authority to control the cause of the contamination at the time the
hazardous substances were released into the environment."426 The
court therefore concluded that Ferry's activities on the land "tend to
show that Ferry had sufficient control over this phase of the develop­
ment to be an 'operator' under section 9607(a)(2) [CERCLA
§ l07(a)(2)]."427 The court also held that in moving and spreading the
contaminated soil Ferry "disposed" of a hazardous substance and was
therefore an "operator" "at the time of disposal" under CERCLA.
At some point, most drilling or service contractors will have "author­
ity to control" activities on the leased land that can give rise to poten­
tial disposal and release problems.

In addition to liability as an "operator" at the time of disposal,
the court held Ferry could be liable as a "transporter" since it moved
the hazardous substance to a site on the property selected by Ferry.
The court concluded:

[L]iability may be imposed under section 9607(a)(4) [CERCLA
§ 107(a)(4)] for transporting hazardous material to an uncontami­
nated area of property, regardless of whether the material was con­
veyed to a separate parcel of land. Catellus's allegations that Ferry
excavated the contaminated soil from one area of the property and
moved it to another are sufficient to allege potential liability predi­
cated upon 42 U.S.C. § 9607(a)(4).428
The Kaiser Aluminum case demonstrates the need for any con­

tractor to carefully evaluate the site on which it will be operating and

422. Actually it was Catellus's predecessor, Santa Fe Land Improvement Company, that sold
the land to the City of Richmond. However, for purposes of the court's opinion Catellus is
treated as the seller of the land. Kaiser Aluminum & Chern. Corp. v. Catellus Dev. Corp., 976
F.2d 1338, 1339 (9th Cir. 1992).

423. [d. at 1339.
424. The hazardous substances were apparently placed on the property in the 1940s when the

site was used as a shipbuilding plant. [d. at 1340 n.1.
425. [d. at 1340.
426. [d. at 1341.
427. [d. at 1342.
428. [d. at 1343.
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the need to train personnel to be alert for unusual soil conditions. It
also means the contractor must try to obtain contractual protection
from its employer to allocate the environmental risks it will encounter
every time it enters the leasehold to perform services. As with other
phases of the development process, the parties to drilling and service
contracts must address their respective environmental obligations and
negotiate for the best position possible under the circumstances.

v. CONCLUSION

Every participant in the oil and gas exploration, development,
and production process is exposed to potential environmental liabili­
ties. However, each party can employ several basic techniques to
avoid or minimize this liability. The goal of this article has been to
explore the potential liability of different classes of participants in the
oil and gas industry and suggest how future transactions might be
structured to deal with environmental liability risks confronting the
industry. As courts begin to focus on the unique property and con­
tractual relationships encountered in the oil and gas industry, attor­
neys will be able to better define their clients' rights and structure
their prospective transactions to deal more effectively with environ­
mental risks. Until then, perhaps this article will provide a practical
approach to addressing environmental liability in routine oil and gas
transactions.




