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ABSTRACT

Nearly all oil and gas in the United States is developed under some
form of oil and gas lease. The resulting lessor/lessee relationship is
frequently put under stress by conflicts that are inherent to the
relationship. For almost a century the oil and gas lease has been the
source of extensive litigation to address conflicts that appear to be
an inseparable part of the lease relationship. The primary dispute
resolution techniques currently employed to resolve lease disputes
are informal negotiation and litigation. The oil and gas lease
relationship can be improved by incorporating into the lease
document a pre-dispute arbitration clause which requires the
exhaustion of formal negotiation and mediation processes prior to
arbitration. Sample contract language and arbitration rules are
provided as drafting prototypes to assist in evaluating the
arbitration alternative for addressing oil and gas lease disputes. The
development of an arbitration alternative also demonstrates the need
for the creation of an organization that specializes in administering
dispute resolution processes for the oil and gas industry.

I. INTRODUCTION

Perhaps it is time to quit trying to draft the optimum oil and gas
lease.! Instead, it may be more beneficial to focus our drafting efforts on
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1. Several articles have addressed ways to improve upon the express terms of the oil
and gas lease. Seg, e.8., Owen L. Anderson, David v. Goliath: Negotiating the “Lessor's 88" and
Representing Lessors and Surface Owners in Oil and Gas Lease Plays, 27B ROCKY MTN. MIN. L.
INsT. 1029 (1982); Edwin M. Cage, The Modern Oil and Gas Lease-A Facelift for Old 88, 31 INsT.
ONOIL & GAS L. & TAX'N 177 (1980); James N. Castleberry, Jr., Protecting the Oil and Gas Lessor,
30 ROocKY MTN. L. REV. 441 (1958); Hinton, Negotiating Oil and Gas Leases for the Lessor, 1 NAT.
RESOURCES & ENV'T 7 (1985); John S. Lowe, Negotiating Oil and Gas Leases for the Lessee, 1 NAT.
RESOURCES & ENV'T 6 (1985); John S. Lowe, Representing the Landowner in Oil and Gas Leasing
Transactions, 31 OKLA. L. REV. 257 (1978); Thomas W. Lynch, The “Perfect” Oil and Gas Lease
(An Oxymoron), 40 ROCKY MTN. MIN. L. INST. 3-1 (1994); Maurice H. Merrill, The Oil and Gas
Lease-Major Problems, 41 NEB. L. REv. 488 (1962); Ronald D. Nickum, Negotiating and Drafting
a Modern Oil and Gas Lease on Behalf of Lessor, 13 TEX. TECH. L. REV. 1401 (1982); Bernard E.
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efficient dispute resolution techniques® to manage the discord that appears
to be an inseparable part of the lease relationship.® If disputes between
parties to the lease are inevitable,* an internal dispute resolution mechanism
may improve the relationship more than another round of royalty clause
tinkering.

After evaluating the various types of dispute resolution techniques,
this article explores the role arbitration can play in resolving oil and gas
lease disputes.® In an effort to define the possible contours of a structural

Nordling, Landowner's Viewpoints in Pipeline Right-of-Way and Oil and Gas Lease Negotiations,
52]. KAN. B.A. 35 (1983); David E. Pierce, Incorporating a Century of Oil and Gas Jurisprudence
Into the “Modern” Oil and Gas Lease, 33 WASHBURN L.J. 786 (1994).

2. The authors view the “ADR” process as a search for the Appropriate Dispute
Resolution technique, not necessarily an Alternative technique. See generally Ann L.
MacNaughton, 11 NAT. RESOURCES & ENV'T 3 (1996) (discussing the process of developing
“appropriate” dispute resolution strategies).

3. See David E. Pierce, Rethinking the Oil and Gas Lease, 22 TULSA L.J. 445
(1987)(identifying the inherent conflicts associated with the “standard” oil and gas lease
relationship).

4. As Professor Merrill noted in 1958:

In contrast [to coal leases], the oil and gas lease seems to have been in a

state of constant change throughout the history of the industry. Its

evolution and its interpretation have been and continue to be subjects of

discussion in law review articles and at legal institutes. Modifications of old

clauses, and new provisions, designed to deal with thorny issues or

currently developing problems, appear in abundance. In the West

Publishing Company’s Sixth Decennial Digest, fourteen pages are occupied

by the paragraphs giving access to cases involving the construction and

operation of mining leases dealing with all sorts of minerals except oil and

gas. In contrast, the construction and operation of oil and gas leases require

seventy-three pages. This difference is significant of the greater diversity

of the problems arising in this one field.
MAURICE H. MERRILL, THE PUBLIC’'S CONCERN WITH THE FUEL MINERALS 21-22 (1960) (footnotes
omitted). See also Pierce, supra note 3, at 456 n.54. In addition to the substantial degree of
variance in lease language, Professor Pierce has observed that: “[T]he nature of the
relationship, and the large amounts of money often at stake, guarantee that disputes will
arise even under the most artfully crafted documents. Under the current form of oil and gas
lease either party can seek their pound of flesh in court.” Pierce, supra note 1, at 787 n.3.

5. For an excellent analysis of the role mediation can play in resolving oil and gas lease
disputes, see Joseph Shade, The Oil & Gas Lease and ADR: A Marriage Made in Heaven Waiting
to Happen, 30 TULSA L.J. 599 (1995). Professor Shade offers the following suggested form of
compulsory mediation clause:

Prior to instituting litigation, the parties will attempt in good faith to
resolve any controversy or claim arising out of, in connection with or
relating to this lease by mediation. Such mediation will be conducted by a
mediator chosen by agreement of the parties or duly appointed by the
American Arbitration Association in accordance with the Commercial
Mediation Rules of such association then in effect. The cost of mediation
shall be shared equally by the lessor and lessee. If the matter has not been
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model for arbitrating oil and gas disputes, sample contract language and
arbitration rules have been prepared.® The goal is to address the relevant
issues by providing readers with tangible drafting prototypes that will
assist future discourse on this subject.

II. DISPUTE RESOLUTION TECHNIQUES

It is difficult to compile an accurate list of dispute resolution
techniques. Recognizing that the law is, to a large extent, merely a conflict
resolution process, clients and their counsel are fashioning, on a daily basis,
new ways to resolve conflict.” However, it is useful to analyze dispute
resolution techniques by first determining whether they are designed to
take the final decision-making process out of the control of the parties. If
they do, they are often referred to as “decisional” techniques.® An example
of a decisional dispute resolution technique is arbitration.” Once the process
is triggered, a decision will be rendered by the arbitrator.' If the ultimate
decision-making process remains under the control of the parties," the
dispute resolution technique is “non-decisional” with the goal of
“facilitating” a resolution of the dispute by the parties.”

resolved pursuant to the aforesaid mediation procedure within sixty days
of the commencement of such procedure (which period may be extended
by mutual agreement), either party may initiate litigation.
Shade, supra at 645.
6. Seeinfra Appendix A (contract language) and Appendix B (arbitration rules).
7. Professor Dauer has observed:
The catalogue of dispute resolution procedures is far from closed. ... A
major hallmark of ADR is its flexibility. Unlike the more established forms
that prevail in litigation, almost every aspect of almost every kind of ADR
can be varied to almost any degree to suit the special needs of the
individual case. . . . The needs of the parties and the characteristics of the
problem should describe the contours of the process, not anything that
comes from strict adherence to a conventional form.
1 EDWARD A. DAUER, MANUAL OF DISPUTE RESOLUTION 5-1, 5-2 to 5-3 (1995) (footnote
omitted).
8. Id. at 5-3. Decisional techniques are also referred to as “adjudicative” techniques.
CENTER FOR PUBLIC RESOURCES, MODEL ADR PROCEDURES IN TECHNOLOGY DISPUTES 7 (1993).
9. Litigation is also a decisional technique.
10. This assumes, as is the case with litigation, the parties are unable to voluntarily
settle their dispute prior to a final ruling.
11. The primary “decision” will be whether to pursue a judicial remedy.
12. 1 DAUER, supra note 7, at 5-3. Non-decisional techniques are also referred to as
“consensual” or “non-adjudicatory” techniques. CENTER FOR PUBLIC RESOURCES, supra note
8, at2.
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The two general categories of techniques can be combined, and
frequently are,” by requiring a formalized exhaustion of various non-
decisional techniques before the dispute becomes ripe for application of a
decisional technique. For example, although the focus of this article is on the
use of a decisional technique, arbitration, the sample rules offered for
discussion require the parties to exhaust two non-decisional techniques
before they can pursue the arbitration remedy. The sample rules require the
parties, once the “arbitration” process is triggered, to first exhaust a
structured negotiation process and, failing agreement after negotiation,
pursue mediation. Under the sample rules these techniques are triggered
as part of the “arbitration” process to effectively develop the essential

13. See, e.g., Joseph W. Morris, The Viability of Alternative Dispute Resolution in the Oil and
Gas Industry, 39 ROCKY MTN. MIN. L. INST. 14-1, 14-24 (1993) (discussing a two step dispute
resolution clause recommended by the Center for Public Resources/CPR Legal Program
employing optional mediation/arbitration, mediation/litigation, minitrial/arbitration, or
minitrial/litigation approaches). However, this does not refer to the process of “Med-Arb”
when the same neutral acts as a mediator and then, if the matter is not resolved, functions
as the arbitrator. See Karen L. Henry, Med-Arb: An Alternative to Interest Arbitration in the
Resolution of Contract Negotiation Disputes, 3 OHIO ST. ]. ON DisP. RESOL. 385, 389 (1988).

14. Rule 4 of the sample rules provides, in part:

4. Party Discussions and Mediation. Upon receipt of the Reply, each party
will identify someone in their organization that has the decision-making
authority to grant the remedy sought by the other party(ies). . . . Each party
will notify the Institute of their selected decision-maker on or before the
tenth day following receipt of all party Replies . . . . The Institute will then
coordinate a meeting in which the selected decision-makers will confer
face-to-face with one another in an effort to resolve their differences. The
meeting shall take place on or before the thirtieth day following each
party’s selection of a decision-maker. The meeting will be at a date, time,
and location agreed to by the parties; if the parties are unable to agree, the
date, time, and location of the meeting will be designated by the Institute.
If the parties are able to resolve some or all of their differences, they will
enter into a Joint Stipulation that identifies the dispute they have resolved,
and whether any dispute remains that requires further arbitration. The
Joint Stipulation will be filed with the Institute. If matters remain unresolv-
ed following the meeting, the Institute will give the parties a ten-day
period in which to agree upon the selection of a mediator to work with the
parties in an effort to resolve their remaining differences. If the parties are
unable to agree upon a mediator within the ten-day period, the Institute
will appoint the mediator. Upon identification of the mediator, the Institute
will forward to the mediator a copy of the Arbitration Notice, the Arbitra-
tion Notice Reply(ies), and any Joint Stipulations. The mediation will be
commenced on or before the forty-fifth day following the meeting of
decision-makers. If the parties are able to resolve some or all of their dif-
ferences, they will enter into a Joint Stipulation that identifies the dispute(s)
they have resolved, and whether any dispute remains that requires further
arbitration. The Joint Stipulation will be filed with the Institute.
See infra Appendix B, Rule 4. ’
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written information, at the negotiation/mediation phase of the process, to
facilitate voluntary resolution of the dispute. Since the same written
information will be used in the arbitration process if the non-decisional
techniques fail, the parties have a built-in incentive to properly characterize
the dispute at the negotiation/mediation phase.

Once the decisional /non-decisional categories are established, it is
often helpful to further classify possible dispute resolution alternatives by
associating them with one of the following generally recognized types of
dispute resolution techniques: negotiation, mediation, minitrial, and arbitra-
tion.” However, as noted previously, these classifications are more for
historical and descriptive reference as opposed to defining what is possible.
This is truly an area where the only real limitations are those imposed by
the level of dispute resolution knowledge and creativity of the parties.

A. Negotiation

Lawyers routinely negotiate some or all aspects of their clients’ dis-
putes.' The major downside of negotiation, compared to other non-deci-
sional techniques, is its adversarial nature. Part of the negotiation process
inevitably includes posturing and positioning in the event the dispute is not
resolved. Negotiations may break down, particularly where they are
approached in a competitive, as opposed to a cooperative, mode.”
Although over 90 percent of all lawsuits filed are settled through
negotiation,” it is safe to assume that 100 percent of the lawsuits that
actually go to trial represent failed attempts to negotiate a dispute.

15. Another general category would be the “court-annexed” dispute resolution
techniques that are imposed by a court to try and facilitate settlement. Although the precise
processes are dictated by statute, court rule, or court order, they will typically employ some
form of non-decisional dispute resolution technique. See also Bruce S. Marks, Commercial
Conflict Management and Alternative Dispute Resolution in the Oil and Gas Industry, 41 INsT. OIL
& GASL. & TAX'N9-1, 9-63 TO 9-68 (1990). See generally 1 DAUER, supra note 7, at 5-11 to 5-19.

16. The Preamble to the Model Rules of Professional Conduct identifies several roles
played by lawyers: advisor, advocate, intermediary, evaluator, and “negotiator.” The
Preamble states, in part: “ As negotiator, a lawyer seeks a result advantageous to the client
but consistent with requirements of honest dealing with others.” MODEL RULES OF
PROFESSIONAL CONDUCT Preamble (1983).

17. Inmany instances the “successful” negotiation does not take place until the eve of
trial when many of the benefits of an early resolution of the dispute have been lost. Jay F.
Lapin & Roger J. Patterson, Alternative Dispute Resolution: New Strategies for Litigation and
Settlement of Legal Claims, 40 INST. ON OIL & GAS L. & TAX'N 6-1, 6-4 (1989).

18. Marc Galanter, Reading the Landscape of Disputes: What We Know and Don’t Know (and
Think We Know) About Our Allegedly Contentious and Litigious Society, 31 UCLA L. REV. 4, 28
(1983) (study by the Civil Litigation Research Project indicated about 88% of the civil cases
in the ten courts studied were settled while only 9% went to trial). More recent studies
indicate that only 5% of all cases filed go to trial. 1 DAUER, supra note 7, at 4-20.
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they can efficiently resolve their disputes."” The rules that follow attempt
to achieve this goal by: (1) defining the matters in dispute; (2) establishing
efficient mechanisms to identify the relevant facts regarding the matters in
dispute; (3) identifying issues of law and fact that must be decided; and (4)
creating an efficient decision-making process by which factual and legal
issues can be finally resolved either by the parties or, if they fail, by the
arbitrator.

Although detailed rules have been prepared by the authors, they
are intended as “default” rules in the event the parties are unable to agree
upon a better approach at the time a dispute materializes, or at the time the
dispute resolution process is unfolding. Therefore, Rule 1 provides, in part:
“ At any time prior to issuance of the arbitrator’s award in a proceeding, the
parties may agree, in writing, to supplement or amend these Rules or other
rules of procedure they have previously established.”"®

1. Defining the Dispute

The sample rules force the party desiring to initiate the arbitration
process to carefully consider all aspects of their dispute and carefully
evaluate the factual and legal basis of their claims. To commence the
arbitration proceeding the complaining party must prepare an “ Arbitration
Notice” which includes the following:

a. A description of the dispute(s) giving rise to the
arbitration proceedings;

b. A statement indicating why the matter is subject to
arbitration under the lease arbitration clause;

c. A statement of the relevant facts necessary to resolve the
dispute;

d. A statement of the relevant law necessary to resolve the
dispute;

e. A statement of the relief sought by the party (if seeking a
sum of money, the specific amount alleged to be due and the
details of the calculation will be included); and

f. An appendix containing copies of all relevant documents,
cases, statutes, and other written material relevant to the
decision of the dispute."’

This is more than the pleading analog to a complaint. Instead, the
document will resemble a motion for summary judgment with a supporting

117. See supra text accompanying notes 85-88.
118. See infra Appendix B, Rule 1.
119. See infra Appendix B, Rule 2.
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brief."™ The responding party’s Arbitration Notice Reply will respond to the
Notice with a similar level of detail.

To ensure the parties fully prepare their respective cases at this early
stage of the proceedings, the Rules provide: “The parties authorize the
arbitrator, when the arbitrator deems the matter ripe for summary disposi-
tion, to decide the dispute based solely upon the information contained in the
Arbitration Notice and the Arbitration Notice Reply.”*? The goal in forcing
the parties to think through and put together their cases at the earliest stage
of the dispute is to provide them with information they will need to
effectively engage in the structured negotiation and mediation phases of the
arbitration process.'2 It also ensures that the mediator will have high quality
information in the event the parties are unable to negotiate a solution.'? Front-
loaded preparation also enables the arbitrator to dispose of the dispute at the

120. The Rules place a 25-page limit on the Arbitration Notice and the Arbitration Notice
Reply. See infra Appendix B, Rules 2 & 3.

121. See infra Appendix B, Rule 10. The Rule is designed to permit the arbitrator to
resolve the dispute, based upon the initial submissions of the parties, without running afoul
of the Federal Arbitration Act. The Rule provides further:

The parties agree that for purposes of § 10 of the Federal Arbitration Act
they will be deemed to have had a complete opportunity to present
evidence pertinent and material to the controversy by the process of filing
either an Arbitration Notice or an Arbitration Notice Reply as provided for
in §§ 2 and 3 of these Rules. The decision to employ this summary
procedure will be in the sole discretion of the arbitrator which the
arbitrator will exercise after reviewing the content of the Arbitration Notice
and Arbitration Notice Reply(ies).

122, See infra Appendix B, Rule 4.

123. A common criticism of mediation concerns the mediator’s inability to become
thoroughly familiar with the dispute so they can properly mediate. Often this is due to
unreasonable limitations placed on the mediator’s preparation. One commentator has
observed:

The ability of a mediator to bring the parties together very often depends
on his ability to convince both parties that each indeed has something to
lose in the event a voluntary settlement cannot be achieved. To achieve this
end, the mediator should be as fully informed as possible of both the facts
and the legal issues before commencement of the process itself. This will
avoid perhaps the most frequently voiced complaint regarding mediation:
that the mediator makes observations and recommendations premised
upon an incomplete knowledge of the facts and/or “from the hip” law.
Unfortunately, in many instances the unwillingness of the parties to
undertake the expense necessary to allow the mediator the preparation
time to do an effective job dooms the effort to failure before it begins. If this
one pitfall can be avoided, the probability of success of a mediation will
increase dramatically.
Robert K. Pezold, The Effective Use of ADR, 42 ROCKY MTN. MIN. L. INsT. 20-1, 20-4 (1997).
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earliest stage possible.'

The arbitrator is the key to ensuring the summary procedure
provision works smoothly. An arbitrator knowledgeable with the subject
matter, and trained in the law,'® should be able to readily determine when
they have the information required to fairly resolve the dispute. In many
instances, where the determinative issues are issues of law, the arbitrator
should be able to render a decision relying upon the Notice, the Reply, and
their own independent legal research. Perhaps more importantly, it lodges
the discovery process with the arbitrator instead of the parties.'*® After the
initial Notice and Reply, even the pleading process comes under the control
of the arbitrator.'"” For example, a party may raise the equivalent of a
counterclaim in her Reply. If the arbitrator believes it would be helpful to
have a reply to the counterclaim, she can fashion the specific issues she
wants the replying party to address.

2. Managing the Dispute Resolution Process

The sample rules rely heavily upon the selected arbitrator to
accomplish the parties’ dispute resolution goals. In this regard, Rule 7
provides, in part:

The parties direct the arbitrator to resolve the
disputes between them in the most efficient manner possible
considering the monetary value of the dispute, the relative
complexity of the factual issues associated with the dispute,
and the long-term impact the dispute could have on the
parties’ lease relationship. However, any selected course of
action in pursuit of these goals will be at the arbitrator’s sole
discretion.'®

124. The summary procedure is under the complete control of the arbitrator. The Rule
also provides:
In the event the arbitrator determines the matter is not ripe for summary
disposition based upon the Notice and Reply, the arbitrator may receive
additional information from the parties and, at any subsequent time, find
that the matter is ripe for summary disposition.

See infra Appendix B, Rule 10.

125. The authors have specified that the arbitrator be selected from an Institute-
generated list which will “include only persons who are lawyers knowledgeable in oil and
gas law.” See infra Appendix B, Rule 5.

126. See infra Appendix B, Rule 7, which provides, in part: “If the arbitrator determines
that further information is necessary or desirable, the arbitrator will fashion the procedure
which they believe will most efficiently produce the information in a manner consistent with
the parties’ dispute resolution goals.”

127. Id.

128. See infra Appendix B, Rule 7.
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The arbitrator will be guided by this “efficiency standard” when
determining the pleading, discovery, and hearing procedures that will be
employed. With regard to these procedural matters, Rule 7 provides:

If the arbitrator determines that further information
is necessary or desirable, the arbitrator will fashion the
procedure which they believe will most efficiently produce
the information in a manner consistent with the parties’
dispute resolution goals. The procedure selected by the
arbitrator may, or may not, include oral presentations or live
testimony. In the event the arbitrator desires to have live in-
person proceedings, they will be conducted at a date, time,
and location designated by the arbitrator. Either before or
after fashioning a proposed procedure to govern subsequent
proceedings, the arbitrator mayi, if it is deemed efficient under
the circumstances, obtain the input of the parties regarding
the proposed procedure.'®

If the procedures created by the arbitrator are unacceptable to the
parties, under Rule 1 they can always “agree, in writing, to supplement or
amend” the rules by designating the procedure they want the arbitrator to
follow.®

3. Revealing the Arbitrator's Thought Process

Rule 8 employs a procedural innovation that provides the parties
with an opportunity to comment upon the arbitrator’s proposed award and
draft opinion. Once the arbitrator has reached a decision, she is required to
prepare a Draft Opinion which contains the arbitrator’s “findings of fact,
conclusions of law, analysis of the dispute, and proposed award.”’*' The
parties have the right to prepare briefs commenting on the Draft Opinion
and “[u]pon receipt of the parties’ briefs, the arbitrator may reopen the
proceedings to obtain further information or proceed with issuance of an
award and Final Opinion.”"* This procedure is designed to address a
complaint associated with “neutral” arbitration: the arbitrator may simply
misunderstand a party’s position. The value of this procedure is increased

129. Id.

130. See infra Appendix B, Rule 1.

131. See infra, Appendix B, Rule 8.

132. Id.

133. In noting the benefits of “interest arbitration,” where there are two non-neutral

party-selected arbitrators and one neutral arbitrator, Robert Pezold has stated:

[Plarticipation of the interest arbitrators in the decision-making process
ensures that each party’s case will be fully presented to the neutral
decision-maker. For example, one of the functions of an interest arbitrator
is to be certain that any confusion which the neutral arbitrator may have
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by the requirement that the arbitrator reveal through findings of fact,
. conclusions of law, and analysis the basis for the draft and final opinions.
This provides the parties with the opportunity to identify specific factual
and legal findings, and legal analysis, they believe is flawed. The arbitrator
can then decide whether the proceedings need to be reopened to focus on
a factual issue or whether a legal issue needs to be researched, briefed, or
argued further.

Although some commentators believe issuing a detailed opinion is
an unnecessary invitation for challenge to the arbitrator’s award,' others
feel it is a necessary part of the dispute resolution process.® The authors
believe that a detailed opinion should be issued, in the oil and gas lease

concerning a party’s presentation is clarified during the presentation of
evidence, or at any rate, during the deliberative process. This feature alone
virtually eliminates the fears held by most lawyers presenting complicated
cases to a single decision-maker-i.e., that the decision-maker might not
understand or appreciate an essential part of their case, and that the
attorney will not know of the decision maker’s confusion until after a
decision is rendered.

Pezold, supra note 123 at 20-10.

134. Coulson offers the following commentary:
Arbitrators are not required to write opinions explaining the reasons for
their decisions. As a general rule, AAA commercial awards consist of a
brief decision on a single sheet of paper. Written opinions can be dangerous
because they identify targets for the losing party to attack. ...

The AAA does not encourage such opinions. In some cases, both parties
want an opinion. Then the AAA has no objection. Usually, however, the
parties look to an arbitrator for a decision, not an explanation.

COULSON, supra note 46, at 30.

Robert Pezold also recommends that no explanation be given for the award:
‘[T]here is no obligation on the part of the arbitrators to explain or provide
reasons underlying their award. In fact, doing so is, and should be,
discouraged. Brevity and conciseness in an award will lessen both the
likelihood of an objection to the award, and the possibility that such an
objection would be sustained. Accordingly, unless the parties insist, the
arbitration agreement itself should contain no specific requirement that
arbitrators do anything other than render an award.

Pezold, supra note 123 at 20-34.

135. The Center for Public Resources offers the following view:
Most parties engaging in arbitration want to know the basis on which the
arbitrator(s) reached their decision. Our Committee, moreover, considers
it good discipline for arbitrators to require them to spell out their
reasoning. Sometimes this process gives rise to second thoughts as to the
soundness of the result. . . . In the Committee’s view the risk that a
reasoned award will be successfully challenged normally is small and is
outweighed by the other considerations mentioned above.

CENTER FOR PUBLIC RESOURCES, INC., RULES AND COMMENTARY FOR NON-ADMINISTERED

ARBITRATION OF BUSINESS DISPUTES, Rule 13, cmt.
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situation, for three reasons: first, it forces the arbitrator to carefully work
through the relevant facts and law to arrive at a reasoned decision; second,
it permits the parties to focus on specific misconceptions the arbitrator may
have concerning the facts or law as part of the Draft Opinion review
process;'* third, it brings a degree of closure to the dispute and will
hopefully dissuade future disputes over the same or similar issues.'”’
Written opinions should also serve a useful function regarding the
preclusive effect of the arbitration proceeding.'® To the extent they are
available for consideration in subsequent disputes between the same
parties,"” it may eliminate the tendency to prospectively revisit issues that
have been previously determined by an arbitrator.' For example, suppose
for the 1991 to 1996 time period the arbitrator determines that a lessee
improperly deducted compression costs and awards the lessor $100,000 in
damages. The arbitrator arrives at its decision based upon an interpretation
of the express terms of the royalty clause. When the lessee continues to
deduct compression costs in 1997 and beyond, and the lessor initiates
arbitration to recover the deducted costs, must the second arbitrator again
interpret the royalty clause? Can the arbitrator simply rely upon the
interpretation made by the previous arbitrator and award a sum of money?
The authors’ sample rules provide for a more efficient way to deal
with the prospective effect of an arbitrator’s findings. Under Rule 9 any
party can request the arbitrator to grant declaratory relief that will define
the parties’ rights and obligations prospectively as part of the arbitrator’s
award.™! However, even without the benefit of declaratory relief, Rule 8
provides: “The arbitrator’s Final Opinion will constitute binding precedent
between the parties regarding matters addressed by the arbitrator and, to

136. See supra text accompanying notes 130-32.

137. This third reason is the one most relevant to the oil and gas lease since the
relationship, in most situations, will continue long after the arbitration is completed. See
Brunet & Stern, supra note 103, at 69 (“[S]Jome parties may want written reasons or findings
of fact explaining the arbitration award. These can help the parties to accept the award as
rational and reasoned.”).

138. See generally 2 DAUER, supra note 35, at § 24.02 (res judicata) & § 24.03 (collateral
estoppel).

139. The confidentiality provisions of the arbitration clause and rules should contain a
specific exception for the admission of the arbitrator’s opinion in subsequent arbitration
proceedings between the parties to the lease, or their successors or assigns. For example,
Rule 13 provides, in part: “However, the Final Opinion in any arbitration proceeding can be
used by a party in any subsequent arbitration proceeding concerning the same oil and gas
lease.” See infra Appendix B, Rule 13.

140. See generally, 1 DAUER supra note 7, at 7-39 to 7-42.

141. Rule 9 provides, in part: “The arbitrator is authorized to fashion any remedy they
deem appropriate under the circumstances, including specific performance and declaratory
relief that will govern the prospective rights and obligations of the parties under the oil and
gas lease.” See infra Appendix B, Rule 9.
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- the extent it is relevant, will be adhered to in subsequent proceedings
governing the parties’ rights and obligations under the oil and gas lease.” '
Therefore, to the extent the prior arbitrator decided an interpretive issue
relevant to a current dispute, the matter cannot be reargued in a subsequent
arbitration proceeding. The only issue would be how much the lessee
improperly deducted.

The authors have responded to the major argument against
providing a written opinion by addressing the judicial review issue head-
on. Rule 8 concludes by providing:

Although the parties, by this Rule, are requiring the
arbitrator to issue a detailed Final Opinion, they do not intend
to expand in any way judicial review of the arbitrator’'s
findings, conclusions, analysis, or award. Instead, the parties
intend that the arbitrator’s award will be reviewable only on
the limited grounds specified in the Federal Arbitration Act.
9US.C. §§1-16.14

The confidentiality provisions of Rule 13 also promote limited
review by prohibiting disclosure of the Final Opinion; only the Arbitrator’s
Award will be made public in the process of entering it as a judgment.'*

4. Selecting the Arbitrator

The Achilles heel of the authors’ sample rules is the arbitrator. Rule
5 addresses the arbitrator selection process and contemplates that the
Institute will play the major role in identifying competent candidates.'® The
Oil & Gas Dispute Resolution Institute is a recommended solution to a
problem several distinguished practitioners have noted regarding oil and
gas arbitration: the need for an administering organization familiar with the
oil and gas industry that can identify potential arbitrators with the required
oil and gas expertise.' The Washburn University School of Law is currently

142. Seeinfra Appendix B, Rule 8. Rule 8 also makes the Final Opinion and Arbitrator’s
Award binding on the successors and assigns of the parties to the oil and gas lease.

143. See infra Appendix B, Rule 8.

144. See infra Appendix B, Rule 13.

145. See infra Appendix B, Rule 5.

146. James Brown and John Melick have noted that one of the areas of greatest need is
“ensuring that disputes are resolved by persons sufficiently expert in the coal, oil, and gas
fields.” Brown & Melick, supra note 52, at 1-30. In commenting on the process for identifying
the industry expert, it is noted that short of naming the arbitrator in advance in the
agreement:

The second way that access to truly expert arbitrators can be provided for
in an agreement is to designate a particular institution as that which will be
relied upon to furnish the requisite expertise. Although AAA now does a
commendable job in serving that function, its voluntary and generic
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exploring a possible role it might play in this area through the joint efforts
. of its established Alternative Dispute Resolution academic and clinical pro-
grams'” and its oil and gas law faculty.'*® This article represents our initial
effort to explore dispute resolution alternatives under the oil and gas lease
relationship.

Rule 5 instructs the Institute to initiate the arbitrator selection
process “by providing the parties with identical lists containing the names
of five potential arbitrators.”’* The list can include only “persons who are
lawyers knowledgeable in oil and gas law.”** Although the mediator does
not need to be trained in the law, the extensive procedural discretion given
to the arbitrator dictates that she be a lawyer. Only a lawyer can efficiently
and fairly make the numerous decisions required of her as the arbitrator
under the proposed rules.” The arbitrator will determine whether there are
disputed issues of fact or law, she will tailor the discovery and other
procedural mechanisms to flesh out the dispute, she will render a final
opinion based upon her findings of fact, conclusions of law, and legal
analysis.’™

To assist the parties in conducting their due diligence of the five
persons named on the list of potential arbitrators, Rule 5 contemplates that

characteristics may not serve the interests of all potential disputants
adequately.
Id. Robert Pezold has noted:
Another relative disadvantage of neutral arbitration is that it is difficult to
find a single arbitrator upon whom both parties can agree. Indeed, the
search itself can consume a great deal of time. If the parties rely upon an
agency to select a neutral, such as the AAA or CPR, the parties may well
sacrifice all hope of obtaining specialized expertise, or in the worst
instance, even basic qualifications. If instead the parties rely on a court,
then even the basic levels of disclosure required of a neutral may be lost.
Finally, a neutral selected by an agency not associated with the parties has
no incentive to be responsive to the needs or desires of the parties in
respect of timing, venue, and hearing procedure.
Pezold, supra note 123, 20-13 to 20-14.
147. Directed by Professor Loretta W. Moore.
148. Directed by Professor David E. Pierce.
149. See infra Appendix B, Rule 5.
150. Id.
151, Rule 8 provides, in part:
In deciding any dispute the arbitrator will endeavor to apply the
appropriate law to the dispute, including, without limitation, any
applicable statute of limitation. However, the arbitrator will not be
required to follow formal rules of evidence and can, if they deem it
appropriate, consider applicable industry norms or other matters tending
to define the business context of the dispute.
See infra Appendix B, Rule 8.
152. - See infra Appendix B, Rules 7-10.
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the Institute will provide the parties with a completed “Arbitrator’'s
Questionnaire.”’® One of the Institute’s roles would be to review the
Arbitration Notice and then identify potential arbitrators with the expertise
to administer the dispute. At this stage the Institute would attempt to screen
out candidates that had obvious conflicts, or who were not interested in
being considered, in an effort to create an initial list of five eligible
candidates. The screening would include identifying any situation that
would disqualify the arbitrator under, for example, the AAA-ABA Code of
Ethics for Arbitrators in Commercial Disputes.™ Although the parties will
be limited by the Institute’s list,' the selected arbitrator, in any event,
“must be impartial.”**

The authors have elected to rely solely on neutral arbitration using
a single arbitrator."” Since one of the major goals is to contain the cost of the
process, and one of the major costs will be the arbitrator’s fee, a single
arbitrator is being used. The authors also thought that the benefits of
interest arbitration could be obtained, without the use of non-neutral
arbitrators, by careful selection of potential arbitrators familiar with the
issues in dispute and the provision for party review of the arbitrator’'s
preliminary opinion and award.'®

5. Cost Concerns

Although the authors have attempted to streamline the dispute
resolution process as much as possible, one of our major fears is that it will
still prove to be too expensive in some situations. For example, suppose a
lessor believes that the lessee’s use of an injection well for disposal of off-
lease produced water is beyond the scope of the lease granting clause. Can
the lessor afford to go through the proposed dispute resolution process to
resolve a dispute which may have minimal economic consequences for
either party? On the other hand, the parties face the same problem with the
litigation option. The major difference with the proposed dispute resolution
process is there are several opportunities to resolve the dispute; in the
litigation process there is usually one opportunity. For example, if the
lessee’s area manager knows the lessor can trigger a process that requires
the area manager’s supervisor to get involved, or that will involve company

153. See infra Appendix B, Rule 5.

154. Coulson, supra note 46, at 171-79.

155. Unless, of course, the parties are able to agree upon an alternative procedure they
prefer. See infra Appendix B, Rule 1.

156. Seeinfra Appendix B, Rule 5. One of the grounds for vacating an arbitrator’s award
under the Federal Arbitration Act is “evident partiality” of the arbitrator. 9 U.S.C. § 10(a)(2)
(1994).

157. See infra Appendix B, Rule 6.

158. See supra note 133.
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personnel from outside the area’s business unit, they may be more
accommodating in trying to resolve the lessor’s complaints informally. Also,
the process is phased so that the lessor can pursue the formal negotiation
process for $500 and then make a decision whether they want to invest
more into the process if it goes to mediation, or arbitration.'”

From the lessee’s view, there is a legitimate concern that by making
the process too accessible they will be inviting frivolous abuse of the process
to obtain periodic command audiences with the lessee’s decision-makers.
This is one reason the authors have provided for a non-refundable filing fee
to initiate the process. Although we have selected $500, this amount is not
calculated to compensate the Institute for its services, but rather to
discourage abuse of the process.

The rules provide for the mediator and arbitrator to estimate the
cost of their services; these estimates will be used to calculate a 110 percent
deposit on fees that will be collected by the Institute prior to each phase of
the process.® The party initiating the process must provide the deposit for
the mediator’s estimate. The deposit for the arbitrator’s estimate will be
divided between the parties to the dispute. However, if the replying party
fails to post her part of the deposit, the complaining party must do so, but
she will be entitled to an amount equal to ten times the amount posted on
the replying party’s behalf — regardless of the outcome of the proceedings.'®!
Failure to timely post a deposit will result in dismissal of the proceedings
which can be refiled only upon payment of a new filing fee.'® Therefore,
since failure to pay a deposit is jurisdictional, the complaining party must
be prepared to cover for the replying party’s failure to post her share of the
arbitration cost estimate. The rules also provide the mediator and arbitrator
with certain contractual rights and protections regarding their fees and
potential liability.'®

159. See infra Appendix B, Rule 11.
160. Id.
161. Id.
162. Id.
163. Rule 13 provides, in part:
The parties further agree to indemnify and hold harmless any mediator,
arbitrator, the Institute, and members of the Institute, against any claim,
loss, or damage, including attorney fees and litigation expenses, and

ncluding alms _based upon the §Q 0 oncurrent nee e 0 D

i arising out
of or related to the dispute resolution proceedings contemplated by these
Rules. For purposes of these Rules, the parties intend that any mediator,
arbitrator, the Institute, and members of the Institute, are to be intended
third party beneficiaries of the parties’ obligations under these Rules to
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6. Confidentiality

To achieve the goal of privacy in the dispute resolution process,
Rule 13 provides, in part:

All information provided during the course of the
arbitration proceedings, including the negotiation and
mediation phases, and including the arbitrator's Draft
Opinion and Final Opinion, will be kept confidential by all
parties involved in the process. However, the Final Opinion
in any arbitration proceeding can be used by a party in any
subsequent arbitration proceeding concerning the same oil
and gas lease. If a party is ordered by a court to reveal
information covered by this section, they will inform the court
of this confidentiality obligation and seek to have any
required disclosure made in the most protective manner they
can arrange under the circumstances.

The parties agree that they will not call any mediator,
arbitrator, or member of the Institute to be a witness, or
otherwise provide information or testimony in any form,
regarding any matter in any way related to the dispute
resolution proceedings contemplated by these Rules.'**

Although the Final Opinion will be available in future arbitration
proceedings concerning the lease, no other disclosure is authorized. Under
no circumstances do the rules permit the parties to call a mediator,
arbitrator, or Institute member as a witness or to provide “information or
testimony” concerning dispute resolution proceedings.'®

V. CONCLUSION

The authors have sought to achieve two goals with this article: First,
to provide a tangible vehicle for evaluating the use of arbitration to address
oil and gas lease disputes. Second, to demonstrate the potential value of an
organization that specializes in administering dispute resolution processes
for the oil and gas industry. Although we could have addressed these issues
in the abstract, we chose to address them through prototype contract
language and arbitration rules that make it easier to evaluate the dispute
resolution models. It is hoped this approach will assist lessors and lessees

include, without limitation, the obligation to pay fees under § 11 and the
obligation to indemnify and hold harmless under this § 13.
See infra Appendix B, Rule 13.
164. Id. See generally Moore, supra, note 35, at 700-09 (addressing confidentiality concerns
in mediation).
165. Id.
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in designing better processes for resolving the inevitable disputes they will
encounter under their oil and gas lease relationships.
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Appendix A

A sample arbitration clause for the oil and gas lease could provide as
follows:

Arbitration of Disputes. The parties to this oil and gas lease agree to
resolve by arbitration all disputes between them which arise out of, or
which in any way relate to:

(1) The express or implied terms of the oil and gas lease;
(2) The resulting lease relationship; or

(3) Any pooling agreement, unitization agreement, division
order, or other title, development, or marketing document
associated with the lease terms or the lease relationship.

With the intent of maximizing the scope of arbitrable matters in any
way related to this oil and gas lease: any dispute between the parties,
whether classified as contract, property, tort, or otherwise, associated with
oil and gas exploration, development, production, marketing, accounting,
or post-production activities, shall be resolved by arbitration; this includes
any right or obligation created by statute, regulation, resolution, ordinance,
or other enactment or order by a governmental entity; it also includes issues
relating to fraud, illegality, repudiation, or other theories that attack the
existence or validity of this oil and gas lease.

If a party asserts a dispute is not subject to arbitration under the
arbitration provisions contained in this oil and gas lease, such arbitrability
issues will be resolved through arbitration.

Arbitration of any matter under this oil and gas lease will be
conducted pursuant to the “Oil & Gas Lease Dispute Arbitration Rules-1997
Edition” established by the Oil & Gas Dispute Resolution Institute, which
rules are, by this reference, incorporated into and made a part of this oil and
gas lease. This is a contract evidencing a transaction involving interstate
commerce and all matters relating to arbitration pursuant to this oil and gas
lease will be governed by the Federal Arbitration Act, 9 U.S.C. §§ 1-16. Any
award made pursuant to proceedings authorized by this arbitration clause
will be entered as a judgment of the federal district court for the federal
district where any portion of the leased land affected by the arbitration is
located.
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Appendix B

OIL & GAS LEASE DISPUTE
ARBITRATION RULES
1997 Edition
1. Selection of Rules. When the parties to an oil and gas lease (“lease”)
agree to arbitrate a dispute pursuant to the Oil & Gas Lease Dispute
Arbitration Rules—1997 Edition (“Rules”), they will be deemed to have
adopted by reference these Rules as established and administered by the Oil
& Gas Dispute Resolution Institute (“Institute”). However, the parties to the
lease may supplement or amend these Rules through language in the lease
that expressly references how the Rules are being altered. At any time prior
to issuance of the arbitrator’s award in a proceeding, the parties may agree,
in writing, to supplement or amend these Rules or other rules of procedure
they have previously established.
2. Commencement of Arbitration Proceedings. A party commences
arbitration proceedings by serving an Arbitration Notice on all other parties
to the lease, serving an Arbitration Notice on the Institute (3 copies), and
paying to the Institute the filing fee required by § 11 of these Rules. The
Arbitration Notice will contain the following information:
a. A description of the dispute(s) giving rise to the arbitration
proceedings;
b. A statement indicating why the matter is subject to arbitration
under the lease arbitration clause;
c. A statement of the relevant facts necessary to resolve the dispute;
d. A statement of the relevant law necessary to resolve the dispute;
e. A statement of the relief sought by the party (if seeking a sum of
money, the specific amount alleged to be due and the details of the
calculation must be included); and
f. An appendix containing copies of all relevant documents, cases,
statutes, and other written material relevant to the decision of the dispute.
The Arbitration Notice cannot exceed twenty-five pages in length
excluding the appendix provided for in subsection f.
3. Reply to Arbitration Notice. On or before the thirtieth day following the
date the Arbitration Notice is received, each recipient will prepare and
serve on the other parties to the lease, and on the Institute (3 copies), an
Arbitration Notice Reply (“Reply”) which contains the following
information:
a. A statement indicating whether the replying party believes the
matter is subject to arbitration under the terms of the lease;
b. A statement identifying the listed facts in the Arbitration Notice
which are disputed and those that are not disputed;
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c. A statement identifying any additional relevant facts which were
not referenced in the Arbitration Notice;

d. A statement of the relevant law necessary to resolve the dispute;

e. A statement of the relief being sought by the replying party (if
seeking a sum of money, the specific amount alleged to be due and the
details of the calculation must be included); and

f. An appendix containing copies of all relevant documents, cases,
statutes, and other written material relevant to the decision of the dispute
that are not otherwise contained in the Arbitration Notice.

The Reply cannot exceed twenty-five pages in length excluding the

appendix provided for in subsection f.
4. Party Discussions and Mediation. Upon receipt of the Reply, each party
will identify someone in their organization that has the decision-making
authority to grant the remedy sought by the other party(ies). Where a party
is an organization, the decision-maker’s authority to act should be stated in
a properly executed power of attorney designating the decision-maker as
the organization’s attorney-in-fact with actual authority to agree to the
remedy sought by the other party. Whenever possible: (1) the decision-
maker who is identified should have no prior contact with the dispute
triggering the arbitration; and (2) they should be from outside the particular
department or business unit that has responsibility for the particular lease
involved.

Each party will notify the Institute of their selected decision-maker
on or before the tenth day following receipt of all party Replies; if the party
is an organization, they will include with their notice a copy of the required
power of attorney. The Institute will then coordinate a meeting in which the
selected decision-makers will confer face-to-face with one another in an
effort to resolve their differences. The meeting shall take place on or before
the thirtieth day following each party’s selection of a decision-maker. The
meeting will be at a date, time, and location agreed to by the parties; if the
parties are unable to agree, the date, time, and location of the meeting will
be designated by the Institute.

If the parties are able to resolve some or all of their differences, they
will enter into a Joint Stipulation that identifies the dispute they have
resolved, and whether any dispute remains that requires further arbitration.
The Joint Stipulation will be filed with the Institute.

If matters remain unresolved following the meeting, the Institute
will give the parties a ten-day period in which to agree upon the selection
of a mediator to work with the parties in an effort to resolve their remaining
differences. If the parties are unable to agree upon a mediator within the
ten-day period, the Institute will appoint the mediator. Any mediator
appointed by the Institute will be a lawyer knowledgeable in oil and gas
law. Upon identification of the mediator, the Institute will forward to the
mediator a copy of the Arbitration Notice, the Arbitration Notice Reply(ies),
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and any Joint Stipulations. The mediation will be commenced on or before
the forty-fifth day following the meeting of decision-makers. If the parties
are able to resolve some or all of their differences, they will enter into a Joint
Stipulation that identifies the dispute(s) they have resolved, and whether
any dispute remains that requires further arbitration. The Joint Stipulation
will be filed with the Institute.

Any Joint Stipulation that resolves all disputes between the parties
will name the current Executive Director of the Institute as the parties’
selected arbitrator for the sole purpose of issuing an award that
incorporates the terms of the Joint Stipulation. Upon issuing the award
incorporating the Joint Stipulation, the arbitration will terminate.

If the mediator determines that a party is not participating in the
mediation process in good faith, the mediator can terminate the mediation
by delivering to the Institute the following document titled “Termination
Statement”:

TERMINATION STATEMENT

This mediation is being terminated because the mediator does not
believe that [name of party(s)] is (are) participating in the mediation process
in good faith.

[Signed by Mediator]

Upon receipt of the mediator’s Termination Statement, the Institute
will proceed with selection of an arbitrator pursuant to section 5. The
Institute will provide the arbitrator with a copy of the mediator’s
Termination Statement which, for purposes of section 9, will be conclusive
on the issue of the party’s lack of good faith during the mediation process.
Under no circumstances will the mediator be called by the parties, or the
arbitrator, to be a witness, or otherwise provide information or testimony
in any form, regarding the mediation. The only evidence the parties can
present, or the arbitrator request, concerning the terminated mediation
process, is evidence that will assist the arbitrator in calculating the amount
necessary to fully compensate the complying party as required by section
9.

5.  Arbitrator Selection. If the parties are unable to resolve their
differences pursuant to section 4, the Institute will initiate the arbitrator
selection process by providing the parties with identical lists containing the
names of five potential arbitrators. The Institute’s list of arbitrators will
include only persons who are lawyers knowledgeable in oil and gas law.
Each list will be accompanied by an Arbitrator’s Questionnaire completed
by each potential arbitrator. Each party is given the option to strike up to
two names from the list. Each party will then rank numerically (with
number 1 being their first choice) each of the unstruck names on their list.
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The parties must report their strikes and rankings to the Institute within ten
days following receipt of the list.

If there are only two parties involved, the Institute will appoint the
arbitrator from the list that coincides, as closely as possible, with the
highest-ranked unstruck person on each party’s list. When there are more
than two parties, if the process does not yield an unstruck candidate after
circulating two lists, the parties will have a period of three days to agree
upon an arbitrator among one of the ten listed and, failing agreement, the
Institute will randomly select a name from the ten candidates.

If at any stage of the selection process a party fails to timely or
properly respond, all candidates on the list(s) will be deemed acceptable to
the party.

The Executive Director of the Institute, during any phase of the
dispute resolution procedures provided for by these Rules, may trigger
selection of an arbitrator whenever it becomes apparent to the Executive
Director an arbitrator is needed to manage the process.

The selected arbitrator must be impartial and will be governed by
the AAA-ABA Code of Ethics for Arbitrators in Commercial Disputes.

6.  One Arbitrator Unless Otherwise Agreed. Unless the parties agree
otherwise at the time the arbitrator selection process begins, all disputes will
be determined by a single arbitrator. In the event the parties agree to have
more than one arbitrator, they must agree on an odd number of arbitrators
and the Institute will, once the desired number of arbitrators is identified,
design the lists and process that will be used to select the arbitrators. If the
parties fail to agree upon the number of arbitrators, the Institute will
proceed to have the dispute determined by a single arbitrator.

7.  Arbitrator's Case Management Role. Upon identification of the
arbitrator, the Institute will forward to the arbitrator a copy of the
Arbitration Notice, the Arbitration Notice Reply(ies), and any Joint
Stipulations. After reviewing the Arbitration Notice, Arbitration Notice
Reply, and any Joint Stipulations, the arbitrator will decide whether the case
is ripe for decision pursuant to § 10 of these Rules, or whether further
information is necessary or desirable.

The parties direct the arbitrator to resolve the disputes between
them in the most efficient manner possible considering the monetary value
of the dispute, the relative complexity of the factual issues associated with
the dispute, and the long-term impact the dispute could have on the parties’
lease relationship. However, any selected course of action in pursuit of
these goals will be at the arbitrator’s sole discretion. If the arbitrator
determines that further information is necessary or desirable, the arbitrator
will fashion the procedure which they believe will most efficiently produce
the information in a manner consistent with the parties’ dispute resolution
goals. The procedure selected by the arbitrator may, or may not, include
oral presentations or live testimony. In the event the arbitrator desires to
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have live in-person proceedings, they will be conducted at a date, time, and
location designated by the arbitrator. Either before or after fashioning a
proposed procedure to govern subsequent proceedings, the arbitrator may,
if it is deemed efficient under the circumstances, obtain the input of the
parties regarding the proposed procedure.

8.  Arbitrator's Award and Written Opinion. After considering the
evidence submitted by the parties pursuant to these Rules, the arbitrator
will prepare a written Draft Opinion which contains the arbitrator’s
findings of fact, conclusions of law, analysis of the dispute, and proposed
award. In deciding any dispute the arbitrator will endeavor to apply the
appropriate law to the dispute, including, without limitation, any applicable
statute of limitation. However, the arbitrator will not be required to follow
formal rules of evidence and can, if they deem it appropriate, consider
applicable industry norms or other matters tending to define the business
context of the dispute.

The arbitrator will serve the Draft Opinion on the parties who will,
on or before the thirtieth day following receipt of the Draft Opinion, review
and prepare briefs commenting on the Draft Opinion. Briefs will not exceed
twenty-five pages in length. Upon receipt of the parties’ briefs, the
arbitrator may reopen the proceedings to obtain further information or
proceed with issuance of an award and Final Opinion. The award and the
Final Opinion may vary from the Draft Opinion and proposed award. The
Final Opinion will contain the arbitrator’s findings of fact, conclusions of
law, analysis of the dispute, and award. The award will also be reported in
a document titled “ Arbitrator’s Award” which will state the relief granted
and the assessment of any fees or costs authorized by these Rules.

The Final Opinion and the Arbitrator's Award will be delivered by
the arbitrator to the Institute; the Institute will serve each party with a copy
of the Final Opinion and the Arbitrator's Award. The arbitrator’s Final
Opinion will constitute binding precedent between the parties regarding
matters addressed by the arbitrator and, to the extent it is relevant, will be
adhered to in subsequent proceedings governing the parties’ rights and
obligations under the oil and gas lease. Any Final Opinion and Arbitrator’s
Awards will be binding upon the parties to the oil and gas lease and any
successors or assigns that subsequently acquire an interest in the oil and gas
lease.

Although the parties, by this Rule, are requiring the arbitrator to
issue a detailed Final Opinion, they do not intend to expand in any way
judicial review of the arbitrator’s findings, conclusions, analysis, or award.
Instead, the parties intend that the arbitrator's award will be reviewable
only on the limited grounds specified in the Federal Arbitration Act. 9
US.C. §§1-16.

9.  Arbitrator Remedies. The arbitrator is authorized to fashion any
remedy they deem appropriate under the circumstances, including specific
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performance and declaratory relief that will govern the prospective rights
and obligations of the parties under the oil and gas lease. The arbitrator has
the discretion to assess another party’s attorney fees, and any other expense
associated with the arbitration process, against any other party. However,
the arbitrator does not have any authority to award exemplary or punitive
damages.

If the arbitrator determines that any party failed, in good faith, to
comply with the procedures outlined in § 4 of these Rules, the arbitrator
shall assess Institute expenses, mediator costs, and party expenses
(including travel expenses, lost work time, attorney fees, and any other loss
that the party can demonstrate arose out of the other party’s failure to
participate) against the non-complying party. The parties recognize that a
failure to pursue the informal proceedings provided for by these Rules can
give rise to unnecessary expenses and loss of productivity that is difficult
to value. Nevertheless, the arbitrator will endeavor to fully compensate the
complying party to the maximum extent possible.

10. Summary Procedure. The parties authorize the arbitrator, when the
arbitrator deems the matter ripe for summary disposition, to decide the
dispute based solely upon the information contained in the Arbitration
Notice and the Arbitration Notice Reply. The parties agree that for purposes
of § 10 of the Federal Arbitration Act they will be deemed to have had a
complete opportunity to present evidence pertinent and material to the
controversy by the process of filing either an Arbitration Notice or an
Arbitration Notice Reply as provided for in § 3 of these Rules. The decision
to employ this summary procedure will be in the sole discretion of the
arbitrator which the arbitrator will exercise after reviewing the content of
the Arbitration Notice and Arbitration Notice Reply(ies). In the event the
arbitrator determines the matter is not ripe for summary disposition based
upon the Notice and Reply, the arbitrator may receive additional
information from the parties and, at any subsequent time, find that the
matter is ripe for summary disposition.

11. Fees and Deposits. Upon filing an Arbitration Notice the filing party
will pay to the Institute a non-refundable filing fee of $500.

In the event the matter goes to mediation, the Institute will provide
the party filing the Arbitration Notice with the mediator’s estimate of the
time required to mediate the dispute, their hourly charge, and any expenses
they anticipate. These amounts will be reflected in a Mediation Deposit
Statement prepared by the Institute which requires a deposit equal to 110
percent of the mediator's estimated total charges. The party filing the
Arbitration Notice must, on or before the tenth day following receipt of the
Mediation Deposit Statement, pay the required deposit to the Institute. In
the event the actual mediation expenses exceed the deposit, the party filing
the Arbitration Notice will be responsible for payment of the balance due
to the mediator.
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In the event the matter goes to arbitration, the Institute will provide
each party to the dispute with the arbitrator’s estimate of the time required
to arbitrate the dispute, their hourly charge, and any expenses they
anticipate. These amounts will be reflected in an Arbitration Deposit
Statement prepared by the Institute which requires a deposit equal to 110
percent of the arbitrator’s estimated total charges. Each party must, on or
before the tenth day following receipt of the Arbitration Deposit Statement,
remit 50 percent of the required total deposit to the Institute. In the event
the actual arbitration expenses exceed the deposit, the parties will each be
severally responsible for payment of 50 percent of the balance due to the
arbitrator. In the event there are more than two parties, or two aligned
groups of parties, then each separate party, or party group, will be
responsible for contributing their proportionate share of the required
deposit. The Institute will determine the number of party groups and party
alignment for purposes of assessing the deposit required by this section.

If the party filing an Arbitration Notice fails to pay the Filing Fee,
the arbitration proceeding will be deemed to have never been commenced.
If the party filing the Arbitration Notice fails to timely pay the amount
required by a Mediation Deposit Statement, or the amount required by an
Arbitration Deposit Statement, the arbitration proceeding will be deemed
dismissed and can be refiled only upon serving a new Arbitration Notice on
the party(ies) and paying a new Filing Fee. If the party filing an Arbitration
Notice Reply fails to timely pay their share of an Arbitration Deposit
Statement, the party filing the Arbitration Notice will be required to pay the
amount due and, regardless of who is ultimately the prevailing party in the
arbitration, and regardless of any other allocation of expenses made by the
arbitrator, will be entitled to an award of an amount equal to ten times the
amount due under the defaulting party’s Arbitration Deposit Statement. In
the event the non-defaulting party fails to timely pay the amount due under
the defaulting party’s Arbitration Deposit Statement, the arbitration
proceeding will be deemed dismissed.

Any unused amount held on deposit by the Institute will be
returned to the party making the deposit with a written account of amounts
received, amounts disbursed, and the balance remaining.

12. Service of Documents; Document Format. All documents required to be
served upon another party, the Institute, or the arbitrator, will be deemed
served when actually received by the addressee regardless of the means by
which they were transmitted. All documents will be on white paper
measuring 8.5 inches by 11 inches. Top, bottom, left, and right margins will
be no less than 1 inch. Type will be no smaller than 10 point type set no
more than an average of 12 characters per inch in black ink. All text will be
double-spaced; footnotes will be single-spaced and will conform to the most
recent edition of The Bluebook, A Uniform System of Citation.

13. Confidentiality; Indemnity for Institute, Mediator, and Arbitrator; Third
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Party Beneficiary Status. All information provided during the course of the
arbitration proceedings, including the negotiation and mediation phases,
and including the arbitrator’s Draft Opinion and Final Opinion, will be kept
confidential by all parties involved in the process. However, the Final
Opinion in any arbitration proceeding can be used by a party in any
subsequent arbitration proceeding concerning the same oil and gas lease.
If a party is ordered by a court to reveal information covered by this section,
they will inform the court of this confidentiality obligation and seek to have
any required disclosure made in the most protective manner they can
arrange under the circumstances.

The parties agree that they will not call any mediator, arbitrator, or
member of the Institute to be a witness, or otherwise provide information
or testimony in any form, regarding any matter in any way related to the
dispute resolution proceedings contemplated by these Rules. The parties
further agree to indemnify and hold harmless any mediator, arbitrator, the
Institute, and members of the Institute, against any clalm, loss, or damage,
mcludmg attomey fees and htlgatlon expenses,

Wﬂw ansmg out of or related to the dlspute

resolution proceedings contemplated by these Rules. For purposes of these
Rules, the parties intend that any mediator, arbitrator, the Institute, and
members of the Institute, are to be intended third party beneficiaries of the
parties’ obligations under these Rules to include, without limitation, the
obligation to pay fees under § 11 and the obligation to indemnify and hold
harmless under this § 13.



