














Property Law Issues
Servitudes

* Does it matter that the subsequent
owner of the land was in fact unaware
of the covenant in the original deed?

* This is the situation with most purchasers.

« At least in this case the covenant was in
the same document as the current owner's
source of title.

« Often it is merely a reference to a
subdivision plat containing the covenants.

148

Importance of the
Contract vs. Property Analysis

« Seagull Energy E & P, Inc. v. Eland
Energy, Inc., 207 SW.3d 342 (Tex.
2006).

« Can you be held liable for your assignee
who elects to participate in a well (ten
years after you assigned all your interest
in the contract area) and then fails to pay
their share of the development costs?
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Property/Contract Analysis

» The “advance novation” clause of the Oil
and Gas Lease:

“In the event of an assignment hereof in
whole or in part, liability for breach of any
obligation issued hereunder shall rest
exclusively upon the owner of this
Lease, or portion thereof, who commits
such breach.”
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Property/Contract Analysis

The advance novation clause in the Oil
and Gas Lease uses a privity of estate
basis for liability.

Each party liable only for acts occurring
during their ownership of the leasehold
and to the extent of their leasehold
interest.
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Property/Contract Analysis

Court’s holding in Seagull:

Working interest owner’s obligations under
operating agreement continue even after
assigning its working interest to a new
owner.

No novation, or “advance novation.”

Property/Contract Analysis

Assignee of working interest failed to
reimburse operator for its share of
operating costs.

Assignee and assignor each held liable
for the $268,418.90 in unreimbursed
costs.

“[A] party cannot escape its obligations
under a contract merely by assigning the
contract to a third party.”
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Property/Contract Analysis

» This assumes the contract does not
provide for a release from continuing
liability (the advance novation clause).

e "[A] party who assigns its contractual
rights and duties to a third party remains
liable wunless expressly or impliedly
released by the other party to the
contract.”

Property/Contract Analysis

* The court reviews the operating
agreement and concludes it: “simply does
not explain the consequences of an
assignment of a working interest to a third
party.”

» Court also considers whether there is an
implied release from continuing liability.

¢ Court discusses the Restatement of
Property and the Restatement of
Contracts.
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Property/Contract Analysis

» Although not addressed by the court, a
“property” analysis that could exempt the
assignor from continuing liability following
conveyance of its working interest is a
“covenant running with the Iland'
analysis.

» Argue the parties intended the burden to
run with ownership of the working interest.
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Property/Contract Analysis

« If the covenant “runs with the land” then
did the parties intend that rights and
duties similarly run with the land?

*» Defensive use of the covenant running
with the land analysis.

» See, eg., Gallagher v. Bell, 516 A.2d
1028 (Md. Ct. App. 1986) (covenant to pay
pro-rata cost of streets and utilities when
and if they are installed was a covenant
running with the land which burdened only
the present owner of the land).
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Property/Contract Analysis

« The Seagull case will prompt a careful
review of existing operating agreements to
determine whether they have express
language addressing the issue or imply
that the obligations should “run with the
land” as opposed to having a lingering
contractual presence.
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Property/Contract Analysis

* For example, the A.A.P.L. Form 610-1989
Model Form Operating Agreement states:
“This agreement shall be binding upon and
shall inure to the benefit of the parties
hereto and their respective heirs,
devisees, legal representative, successors
and assigns, and the terms hereof shall
be deemed to run with the Leases or
Interests included within the Contract
Area."
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Property/Contract Analysis

* Employing a property analysis it could be
argued this standard language expresses
the intent that liability should “run with the
Leases or Interests included within the
Contract Area.”

» The problem is easily addressed in future
agreements with appropriate language
(either imposing continuing liability or
providing for an advance novation).






