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Mo, 14-112728-4

N THE COURT OF APPEALS
OF THE STATE OF KANEAS

STATE OF KANEAE,
Plaintift-Appeliant
v,

LARRY SMITH, IR
Diefendant-Appolies

HBRIEF OF APPELLEE

NATURE OF THE CASE

Diefendant Larry Smith, Ir. (hereafler “Smith”) was charged and convicted by jury
of one count of battery on a corrections officer. He now appeals, alleging errors with the
jury ipstructions, that his blood-splatiered evidence was erroncously excluded, and
cumuiative soror,

STATEMENT OF THE ISSUE

i. The district court did not err in refusing {0 give s seli-defenss instracton
because Snith’s testhmony specifically foreclosed thei Bne of defense.

il The district coumrt did not erv i refusing to admit Smith’s bloody
paperwork inte evidence,

FH,  The district court did not err in failing o give, sua spoafe, 2 unanimity
instruction because this was net 8 multiple scts case,

Y.  Ag there are no errors, there s no cumulative erver, and Smith was not
preciuded from having 8 fadr trisl

STATEMENTOF THE FACTS

On August 22, 2016, while Smith was being housed in the Saline County jail,

corrections officers went fo speak 0 Smith in his cell about him banging on his cell door



and causing 8 disruption. (R. [, 20; R X1V, 10708, 140-41.y Corporal Henry had the
door to Suith’s coll opened, and spoke to him about why Smith was kicking the door,
and whether or not Smith was bying o hut himself (R X1V, 111} Henry described

Smith’s behavior as agitated, and testified that Smith pulled his cell door shut and told

Milleson bad glso come to Smith's cell in response to the commotion Smith was causing,
and afier Milleson arrived, Henry told Smith that Smith would be taken to the booking
aren of the jail for closer monitoring, (R. XIV, 14, 138-42) Smith did not want io leave
his cetl, {R. X1V, 225.27, 238}

At this point, Milleson and Henry entered Smith’s csll, approached Smith's bed,
and made physical conlagt with Smith, who would not stand up. (R XDV, 115, 42-43)
Smith responded o belng touched by Hailling, kicking, and punching at the two officers;
several of these sirtkes impacted Milleson in his chest, (R, XIV, 115, 143-44)) Smith then
rolied over onio his stomach on the bed, tsking Deputy Milleson’s arm with him and
trapping i underneath 3mith’s body, (R, XIV, 115, 145, 248-51.) While Milleson’s arm
was frapped, Smith bit Milleson on the back of Milleson’s hand hard enough to draw
biopd, {K. 1, 20; R, XIV, 115-116, 145-46.) Milisson pulled back on Smith’s head while
Henry used @ pressure point on Smith's jaw fo oy 0 got Smith to release Milleson's
hand, which was ultimately successful; however, Smith continued to Hail and kick,
ignoving the officer’s verbal commands to comply, (R XV, 11517, 145-48, 247-32)

Smith’s behavior continued even afler he was moved from the bed to the floor of
the ceil, and Henry had to resort to using a Taser on Smith, to Hmited effect. (R L 2 R

HIV, 116-119, 14848} Al some point during the sirugple Smith bepan o bleed, but

Pk



despite fus continual velling at the officers, never mentioned that he was bleeding, nor
could the officers testify as to how the wound ooourred. (R, XIV, 134-35; 137-38, 142-
43.} Bmith was finally brought under contrel enough to be handeutled after Hewry Tased

Smith 2 second time. (R, XIV, 119, 148-530) The entire incident, including the figly,

refused to walk and had to be caried to the booking area. (R, NIV, 120, 145.50) He
was later examined for injuries by the jail nurse, and found to have a lgceration o his
fisad and Taser probes still stuck in Ms slon, (R XTIV, 1230, 134, 145850, 201023
Milleson was found to have 3 bite mark on his hand and marks on his bicep from the
struggle, (R, 1, 200 ROXIV, 121, 150-51, 202.03)

Smith was charged with a single count of battery on a corrections officer, with
billeson as the victim. {R. 1, 18} At trial, Smith was convicted of the sole count of
batiery on a corrections officer, and placed on probation. {R. I, 35, 82-86; X1V, 288-88.}

This appeal follows, and additional facts will be cited below as needed. (R}, 73

ARGUMENT AND AUTHORITY

£ The district court did not err in vefusing to give a seif-defense instruction
because Smith’s testimony specifically foreciosed that line of defense.

A. Preservation and Standard of Beview

Sroith preserved this issue by reguesting that the trial couwrt give an instruction on
setf-defense ot the hwry instruction conference. (R, XIV, 257} The Siate objected,
arguing that Smith was not legslly entitled 1o use self-defense sgainst a corrections
deputy, amd that Smith’s testimony foreclosed the possibility that his actions constifuted

seif-defensze. (R, XIV, 238.) The court denied the request, stating



“Well, the Court lstened carefully to Mr. Smith’s testimony. His
testimony was consistent on both direct and on cross-examination
that any contact was not intentional or ~ 1 believe My, Smith's
word was ‘miscalculstion’ when testifing sbout the bite. That he
was not swinging, that he wasn't causing a ruckus, that he was
saying “Um not rying to resist, Pm not suicidal” That he was not
intentionally siviking the officers.  So the claim of self-defonse

with the testimony of the officers in this matter. And so, therefore,
the Court’s going o deny the self-defense instruction,” (R, X1V,
258-393

There is g well-established framework for reviewing a tial court’s decision on whether s
requested jury instiuction should be given:

“For jury inshuchon issues, the anslytical progression and
corresponding standards of review on appeal are: {a} First, the
appellaie cowrt considers the reviewability of the issue fom both
iurisdiction and pressrvation viewpoints, exercising sn unlimited
standard of review; {b) next, the court should use an onlimiled
review fo determine {f the instruction was legally sppropriate; {c)
then, the court should determine if there was sufficient evidence,
viewsd in the light most favorable to the defendant or the
requesting party, that would have supported the instruction; and {(3)
finally, if the district court erred, the appellate court must
determvine whether the error was harmless, utilizing the test and
degree of certainty set forth in State v. Ward, 292 Kan. 341, 236
P34 BOT (2011}, cort. denied 132 8, C1 1594, 182 L. Ed. Id 205
{012V Swte v, Smyser, 287 Kan. 199, Syl 9 4, 299 P.3d 309
(2013).

B DMscussion

The State concedes that Smith preserved this issue for appeal, thereby satisfying
the first part of the Smyser tost, 297 Kan, at Sv1.9 4. Where Smith fuils is the next step
whether the instruction was legally sppropriste. See Smyser, 297 Kan, at SyL 1 4. Smith
raised an identical issue in g second case where he was charged with the same offense

under strikingly similar ciroumstances, and a review of that case is helpfil here, See



State v. Smith, 318 P34 677, 2614 WL 642037 {unpublished decision Feb. 14, 2014}, rev.
denied Dec. 30, 2014, In this sarlier case (hergafler referred (o 85 Smith ), Smith was
being held at the Saline County jail and refused to clean his cell, when correctional

officers atternpted to escort Smith to the booking area 3¢ his cell could be cleaned, Smith

and kicked one of the deputies as he attempied o physically restrain Smith, although
Smith stated he only accidentally came into contaet with the officer. Saith § id At trial,
Smith again requested 2 seif-defense instruction. Smith |, id There, the Court of Appeals
sigted that

“Ceriainly, selfdefense can be a defense against a charge of
intentional battery. See, eg. Sare v. Weis, 47 Kan App.2d 703,
T3, 2RO P3d BGE (2012 Bul selfidefense i3 not generslly
available against 8 uniformed law enforcement officer—or 2
correctional officer in this case, See City of Wichita v, Cogk, 32
Kan.Aapp.2d 798, 801, &9 P.3d 934 (2004).

Accordingly, Smith was only entitled to his requested instruction
on self-defense if there was evidence, viewed in the light most
favorable to Smith, “sufficlent o justify s rational Hotfinder
finding in accordance with [hs] theory” Siaie v, Anderson, 287
Ban, 325, 334, 197 P.3d 409 (2008} In other words, Bmith was
entitied to use force against the comectionel officers if he
reasonsbly believed that foree was necessary to defend against the
officers’ “imminent use of wafewid foree.” (Bmphasis added.)
K.5.A 2011 Supp. 21-5222, “A reasonable belief implies both an
honest belisf and the existence of fact which would persuade 2
reasonable porson to that beliel” Siafe v Stewery, 243 Kan, 639,
645, 763 P.2d 572 (198R),

At trigh, Smith testified that he did not Bght or use intentional force
against the officers. Considering his own testimony that he did not
fight or otherwise use force o defend himself, it is difficull w©
imagine that a rational factfinder could conclude that Smith was
defending himsell, We do, howsever, recognize that a seif-defense
instruction may be appropriate under some circumstances even
when if is inconsistent with a defendant’s own testimony. See Sure
v. Heiskell & Randpp2d 667, 675, 666 P.Id 207 {1983)



Monetheless, in this case, thers i3 no evidence in the record fo
suppori s cleim that Smith scted to defend himself apainst
unlawiul force being used by the officers.”
Semith 1, 318 P.3d at Slip Op. 2-3,
in the instant case, Smith is no more legally entitled to 3 seif-defense instruction
began the altercation by responding to being touched by the officers with flailing Himbs
and gnashing teeth. In genersl, the use of force in defending vourself is not an allowsble
defense for one who initally provokes the use of force sgainst Mmself K.S.A. 21-
5226{b} and {c}. Smith began this aliercation by first refusing to comply with lawhd
orders from the officers, snd second by using and escelating the physical force involved.
The trial cowrt was not obligated to give an instruction that Smith was not legally entitled
to under the plain facts of the case,
Second, Smith was slso not legally entitled 10 ‘defend” himself against the
cerrections deputies carrying outl their lawful dutics. See K8, 4. 21-5224{b34); Snith 1,

318 P34 at Shp Op. 2; City of Wichita v. Cook, 32 XanAppdd at 801, The deputies

actions that were well within thelr lawlul, ordinary duties as corrections officers af the
jail. (RLXIY, 105-08, 139-40.) The testimony from the various depulies established that
they were on duly, snpgaging in their assigned duties as corrections officers; even Smith’s
trial counsel conceded in closing argument that Deputy Miiiemn was “doing his iob”
{R. XI¥, 279} The deputies” use of force was prompied by, and in proportionate
response to, Smith’s conduct. The deputies had to dotorming a reasonable response ot the

time under the tolality of the circumstances, and clearly acted appropriately in the face of



Smith’s continued struggles. “The degree of foree [an officer may usel may be reasonable
aven though it is more than is sctually reguired. The officer may not, however, use an
unreasonable amount of force or wantonly or maliciously injure a suspect.” Douffenback
v, Chy of Wichire, § Kan. App. 2d 303, 308, 637 P.2d 382, 587 offd, 233 Kan. 1028, 667
.24 380 {1983).

The testimony was clear that none of the deputies involved in this struggle had
any ntent o maliciously inpwe Smith, and thet the entive incident could have been
avoided if Smith had simply complied with the deputies’ verbal commands. As such,
Smith was not ingally entitled to raise self-defense in this case.  And slthough the ivial
court did not address this aspect of the State’s objection o the requested nstruction, “filn
the review of judicial proceedings the rule is settled that, if the decision below is correct,
it must be affirmed, although the lower court relied upon a wrong ground or gave a
wrong resson” Helvering v, Gowran, 302 UE. 238, 245, 58 5§, Cr 154, 158, 82 L. Bd
734 (1937,

Furthermore, even if Smith were fegally entitted to such an insbruction, the
evidence at trial fnnly established that fecfuelly he was not. See Smvser, 297 Kan. ot 94,
Smith’s testimony, while convoluted at times, was clesr on one fact: that he did not in
any way intentionally strike or bite Deputy Milleson, and that any such contact was
incidental, accidental, or a result of the deputies” handling of bim. (R, X1V, 227-2§, 237-
46, 249-34.) A defendant is entitled to instructions on the law applicable to his defense
theory if thers was evidence to suppori that theory, State v, Anderson, 287 Kan, 325,
334-36, 197 P34 409 (2008}, Any such evidencs is viewed in the light most favorable ip

the defendant, and must be sufficient to justify 2 rational factfinder finding in accordance

o



with that theory. I, 287 Kan. af 334-38, This finding can be made even if it is onfy his
pwn testimony that supporis the theory, B, 287 Kan. & 33436, Although the standard
requires this Cowt to review any evidence supporting the defendant’s theory of the case

in the light most favorable to the defendant, there still must be some evidence to support

he did not intentionally swing at or bits the deputy, and there is nothing by which any
rational factfinder could infor that the deputies were applving unlawful force that would
instify an inmate usiog selfedefonse against 2 corrections officer.  According fo the
State’s witnesses, Smith intentionslly begen the altercation. Smith's own testimony
gstablished that he was in fact resisting the officers by “squirming” and rolling over on
top of Milleson’s anm, but only unintentionslly came info contact with the deputy’s hand
and chest. Smith’s testimony was the only evidence offered by Smith a3 to Smith's state
of mind when this event ocowrred. There must be some evidence to support g defendant’s
requested jury instruction, oven if solely from his own testimony, but here Smith’s
stalements specifically forecloses the factual possibility of asserting that defense. The
only theories of the case the eovidence cstablished was that either Smith acted
intentionally because he was angry, or that he acted completely unintentionally; there is
stmply nothing in the record that esiablishes an avenue for Smith acting in selfdefense,
Therefore, it was not ervor for the trial court io later deny 2 request to given such an

instruction. See dnderson, 387 Kan, at 334 Smith £, 318 P3d at 3.



ik, The district court did net err in refusing fo admdt Smith’s bloody
paperwork into evidence.

A Preservation ond Standard of Review

At first blush, the State would submit that this issue cannot be addressed by thig
Court, because Smith has failed 0 include the proffered documents in the record on
sppeal, {R. 1 47, 93-99). Without the ability {o review the items that Smith reguesied be
admitted, there is no way fbr this Court to sccurately Judge what mernit they beld, or what
weight they could have carried with the jury had they been admitied. The burden is on
the appellant o Rwnish an adeguate record on appeal; without establishing a record that
affirmatively shows prejudicial error oocured in the irial court, any claim of alisged evor
fails. Sware v Powd, 285 Kan, 638, 870, 175 P.3d 840 (2008). Conseguently, Smith’s
grgument on this issue must fal

If this Court is going to consider the merits of the izsoe, the standard of review for
whether reguested evidence was properly excluded is sbuse of discretion, and 2 trial
court’s decision on a challengs to the admission of evidence based on foundation will ot
be disturbed on appeal unless 1o reasonable person would take the position adopted by
the trial court, State v. Ernesti, 291 Kan, 54, 64, 239 P.3d 40 (2010), Hempliil v. Kansas
Depi. of Revenue, 270 Kan. 83, 8¢, 11 P.3d 1165 {2000} Forhees v, Baltozar, 283 Kan,
388, 383, 183 P34 1237 (2007). H there is ervor, and the asllegation involves evidence
relating to the defendant’s theory of defense, this Court must determine whether the
vilation was of a constitutional nature, angd if 50, determing if the error 15 harmiess
bevond g reasonable dovbt, Chapman v Californin, 386 US. 18, 87 5.0 824, 17

L.Ed.2d 705 {1867y, Siate v. Cooperwood, 282 Kan. 572, 576, 147 P.3d 123, 128 (2006},



B, Dizcussion

Semith testified the proffered papers had been part of a cardboard tablet in his cell,
but did not remember where exactly it had been in his cell during the sltercation. (R
XV, 230-31.) The State was allowed fo voir dire Smith as to the particulars of when and
where the profiered p&;}éfs had come from after Smith moved to admit them. (R, XIV,
232353 Smith could only say that they had been somewhere in his coll before the
incident, and had been returned to him by jail staff, in a bag, somewhere between 24
hours to 2 week afterwards. (R, X1V, 228-36.) The Biate then obijected, and after the
Court indicated i would sustain the State’s objection, Smith made no further atiempls o
tay any additions} foundation requirements. (R XY, 233-38.)

The trial court properly excluded Smith's proffered evidence, a5 the Stale made a
proper objection fo #s admissibility based on Smith’s inability to lay proper foundation.
Such foundationsl objections are sppropriste in g wisl. See Eraesti, 291 Kan. at 64 {frial
court must decide if proper foundational reguirements have been met before admifting
evidence); State v. Licurance, 14 Kan App.24 87, 91, 782 P.2d 1246 {1989} {“Whether an
adequate evidentiary foundation was lald is a question of fact for the trial court and
targely rests in its discretion. [Cllstion omitted.] So long as there is substantial competent
gvidence to support the finding, it will not be disturbed on appeal.™y; City of Overland
Park v. Cunningham, 253 Kan, 783, 773, 861 P.2d 1316, 1322 {1993} (an objection that
‘foundation is insufficient” is specific encugh to gualify as a proper objection),

Furthermore, objections fo bresks in the chain of custody are also appropriaie.
While gaps in g chain of custody generally go toward the weight a jury should give a

piece of evidence, rather than serve a3 8 per se bar (o admissibility, this does not mean

HEE



that every plece of physical evidence comes in. State v Horton, 283 Kan. 44, 62, 151
P34 8, 21 (2007), states

“& party offering an object into evidence must show with

reasonable certainty that the object has not been materially altered

since the object was taken into custody. However, the party is not

reguired to keep the object under lock and key or continucusly

sealed up. The test for chain of custody 18 8 reasongble cortainty

that the object has not been materially altersd. Any deficiency in

the chain of custody goes to the weight of the evidence rather than

its admussibility, Stafe v, MoGhee, 226 Kan, 698, 703, 602 P.2d

£33% {1979). In this case, an officer iestified that the objects

appeared 1o be the same objects that were collected in 1974, Thus,

the district court properly admitted the objects from Horton's car

for the jury fo consider.”

At the time the irial court ruled on the State’s obiection, Smith had not sstablished

1} how the sploiches came to be on the paperwork; 2) when during the struggle the
documents had obtained the red splotches he asserted were blood, 33 that the splotches on
the papers were gctually blood, and not some other subsiance; 4% how the papers had
gotten from being part of g tablet o four separate sheets of paper, 5} how the tablet had
gotten from his ool into jail stafls custody, &) how the paperwork had been stored while
in custody of jail staff, or 7 how long the paperwork had been in the jail’s possession,
Although Smith testified be had kept the documents in his cell afler they were returned {o
himm, he did not know how they came into being. His inability to identify how or when
the papers had come into the siate they were in when presented at trial meant be could not
sotablish “with reasonsble certainty that the [papers have] not been materially shtered.”
MeGhes, 226 Kan. at 703; Horon, 283 Kan. ot 62, Reasonable minds could certainly
conciude, as did the il court, that Smith’s testimony was insufficient to meet the

threshold foundational requirements for admission. Therefore, this Court cannot find an

abuse of discretion in the decision (o exclude the papers, and the conviction should stand.

il



However, while the State contends that there is no need fo go further into whether
the exclusion of the paperwork infringed vpon Smith's constitutional right o present his
defense, it i3 apparent that the sxclusion of the papers did not infringe upon his
prosentation of his defense. Smith argues that exclusion of his paperwork undercut his
ability to present a defense and only “condd have provided physical proof to the jury he
reacted on g base level and without intention.” Appelland s Brief, p. 17 {omphasis added).
However, by the time Smith moved o present his papers, the jury had alresdy heard
gvidence from muitiple sources that Smith had sustained 3 head wound sometime during
the fight, and that this wound bled. Corporal Henry tostified o this, g5 did Deputy
Milleson, Deputy Black, the jail nurse, and Swmith himself (R, XV, 120-21, 136-38,
159-61, 178-91, 193-96, 202, 208-10, 228-40, 243, 253)

Given the testimony from multiple sources on the issue of whether or not Smith
bled from a head wound, the papers he sought to admit were, gt best, cumulative evidencs
further establishing that faet. “Fror may not be predicated upon the exclusion of
evidence which is merely comulative and does not add materially to the weight or clanity
of that already received.” Walters v, Hitchoock, 237 Kan. 31, 35, 697 P.2d 847, 850
{1985}, Exclusion of the paperwork did nothing to voderming or prohibit Smith’s
defense theory that he was siruck in the head, and that this was an explanation for his
sctions—3 theory which, as argued above, Smith was not legally entitled o raise.

Additionally, the evidence of the head wound in gepersl does Hitle o bolster
Smith’s claims of seif-defense because the wound only ocourred gffer Smith had begun
physically resisting the officers, meaning that the wound was g resudt of his resistance,

not an impetus for Smith to begin striking the officer in self-defense.



“While the Constitution thus probibits the exclusion of defense
evidence under rules that serve no legitimate purpose or thal are
disproportionate o the ends that they are asseried to promote, well-
gstablished rules of evidence permit trial judges to exclude evidence
if its probative value i outweighed by ceriain other factors such as
unfair prejudice, confusion of the issues, or potential to mislead the
jury. Bee, eg, Fed Rule Bvid 403; Uniform Rule of Bvid, 45

of this type, we have stated that the Constitution permits judges “to
exclude svidence that is “repetitive ..., only marginally relevant” o
poses an undue risk of ‘harassment, prejudice, [or] confusion of the
issues,”” Helmer v. 8 Corolfing, 547 U8, 319, 32627, 126 & (4
1727, 1732, 164 L. Ed. 24 503 (3004}

Admission of the physical files do nothing (o establish that Smith was “siricken with
panic and fear™ at the time of the struggle. Appeflant’s brigf, p. 17, Admission of the
paperwork was therefore not necessary, 83 it was cumulative and legally ivelevant,

Even if exclusion was erroneous, the other evidence—including Smith's own
testimony——clearly esiablishes hevond g reasonable doubt thad it was harmiess error,
Even with evidence from multiple sources that Smith sustained a scalp laceration, the
Jury still convicted him of the crime, Hkely because the wound was 2 result of his
admitted resistance, All the wilnesses were consistent that Smith was angry, frusirated,
and sgitated prior to the struggle, and that Smith began the struggle by refusing to comply
with the deputies, flailing about, and rolling over onto his bed. Smith did not contest that
this incident happened in Saline County on the date alleged, or that Milleson was acting
within the scope of his duties as a county correctional officer. The Siate’s evidence
demonstrated that Smith struck the deputy multiple times in the chest and continued to
bite Milleson’s hand, despite multiple verbal instructions from several deputies to stop,
and the atternpis of several deputies to physically control him afler he began these

actions. The evidence proved that Smith acted intentionally, and any error in omitting his

i3



profiered docurnents is barmiess beyond a reasonable doubt in Hght of the overwhelming

gvidence of his guill.

$il.  The district court did not err in falling to give, sue sponie, o wnanimity
instruction beesuse this was not g mubtiple acts case.

Smith did not request, nor did he object to the failure fo give, 3 multiple acts
instruction. Where a defendant fails to request or obiect io the omission of 8 jury
instruction, the standard of review iz established both through K84, 22-243443) and
State v Willioms, 295 Kan, 506, 286 P34 (85 (2012

“No party may assign as ervor the piving or fathue o give an
instruction, including a lesser included crime instruction, uniess the
party objects thereto before the jury retires 1o congider s verdisot
stating distinctly the matier to which the party objects and the
grounds of the objection unless the instruction or the failure to give
an instruction is clearly erronecus, Opportunity shall be given ©
make the objections out of the hearing of the jury.”

K.S.A, 23341403},

“3. K54 22-3414{3} establishes a8 preservation mle for
instruction claims on appeal. It provides that no party may assign
as erroy 8 distric court's giving or fathure o give a particular jury
instruction, including z lesser included crime instruction, unless:
{a} that party objects.. or (b} the instruction or the failure %0 give
the instruction i3 clearly erronsous. If an instruction is clearly
erronepus, appeliste review is not predicated upon an obijection in
the district court.

4. To determine whether an instruction or 2 failure to give an
instruction was clearly erroneous, the reviswing court must firgt
determine whether there was any ewor at all, To make that
determinstion, the appellste court must consider whether the
subject instuction was legally and factuslly  appropriate,
employing an  undimited  review  of  the  entire  record.
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5. If the reviewing court determines that the district court erred in
giving or failing o give a challenged instruction, then the clearly
errongous analysis moves 0 a reversibility inguiry, wherein the
court assesses whether it is firmly convinced that the jury would
have reached & different verdict had the insfruction eror not
cocurred, The pady claiming o clearly wivoneous inshuction

maintaing the burden to establish the degres of prejudice necessary
for reversal”

Williams, 295 Kan. at Syl 9 3.5.

“in 2 multiple acts case, several scts are slleged and any one of them could constitute the
erime charged.... [Citations pmitted.] Whether 8 case is 8 multiple acts case is 3 question
of law over which thiz court has unlimited review. [Citation omitted.]” Siare v. Davis,

275 Kan, 17, 115, 61 P.3d 701 (2003},

B, Discussion

Although the State did refer in closing arguments to both the strikes o the chest
and the bite to the hand, this was not 2 multiple acts case requiring the jury unanimity
mstruction. (R, X1V, 271-74) “The tweshold question in 8 mulliple acts analysis is
whether defondant’s conduct is pert of one act or ropresents multiple acts which wre
separate and distinet from each other. Siate v. Stopgs, 27 Kan. App. 24 885, 867, 2 P34
601, rev. denied 270 Kan, 903 2000V.7 State v. Kesselring, 279 Kan, 671, 682, 112 234
£75 (2003), "Inodents we factually separate when independent criminal acts have
occurred at different times or when a late criminal act is motivaled by 'a fresh impulse.™
State v, Bl 271 Kan. 929, 939, 26 P.3d 1267 (30004

To determine whether Smith's sctions were part of g single unit, or individual

events motivated by a fresh impulse, the Stages case s very instructive, and fairly similar



to Smith's case. Stagps was convicted of aggravated battery for sllegedly throwing one
punch and then kicking the victim once he il to the ground. Staggs, 27 Kan, App. 2d at
863. Staggs argued on appeal dds his case was 2 multiple acls case, reguining 2

unanimity instruction to be given. & His argument was based on the idea that some

convicted him of kicking the vietim. The Coust of Appeals determined otherwise:
*The evidence here supports only a brief time frame in which the
aggravated battery occurred. Onece  defendant  initisted the
altercation, nio breal in the action of any length ccourred, and the
confrontation  continued  until defendant broke the vichim's
cheekbone. Simply put, the evidence established 2 continuous

incident that simply cannot be factually separated. No ‘multiple
acis’ instruction was necessery.”

Staggs, 2T Kan. App. 2d at 868; see also Kesselring, 279 Kan. at 682-83 (Thers, the
Supreme Court held there were not multiple acts requiring 2 wanimity instroction just
because “the victim went out onto the porch when Callarman knocked, when the victim
was taken to the car, when the victim was returned to the car by Holmes af gunpoint afler
leaving the car, after the stop at the house when the victim appeared not 1o be distressed,
or when the victim was romoved from the car Ialer..." Instead, although these events
took place over a longer perind of time than in Steges, they were part of the same single
transaction, motivated by a single impulse. )

In Smith’s case, the facls are very similar. The entire incident was only
approximately 5 minutes in durstion. There was a single motivating tmpulse here for
Smith's behavior: he was angry and did not want o comply with the correction officers
orders.  That impulse never wavered, as evidenced by the testimony that Smith was

continually velling and physically resisting the entire time. There was no break in the



struggle, and the officers never left Smith's cell and then ‘re-engaged” with him
physically afler they initially atiempted to stand him up off his bunk.  The blows to the
chest and the bite to the hand were not separate and distingt events, but part of a

coptinuing transaction; thers was no intervening impulse between the two that would

socurred in the same location, over 8 very shoert period of time, during the same struggle
to bring Smith under control by the comections officers, with no intervening event or
impulse separating the two. See Staggs, 27 Kan. App. 24 865, 867; Hill, 271 Kan. at 939;
Kesselring, 279 Kan. at 682-83. As Smith did not obiect to the frial court’s failure to sug
sponte give ap instroction on jury unanimity, he can only prevail on this peint if failure to
give the instroction is clear ervor, See Wilfiams, 295 Kan at 8yl % 4. 1t i3 clear from the
testimony that this was not a2 muliiple acts case, and thus I was not ervor for the gl
court 1o omit the instruction. As no instruction was required, his conviction should stand,
Y.  As there are no ervovs, there is no cuomulative error, and Smith was nat
preciuded from havieg » fair trial,

A, Standard of Review
For his final issue, Smith argues that cumulative ervor requires reversal.

“In the absence of any error, none can accumulste, See State v
Sharp, 289 Kan. 72, 210 P.3d 390 {2009). The presence of one
error is obvipusly insufficient to accumulate, See State v Davis,
283 Kan. 568, 583, 158 P.3d 317 (2007}, To the extent that more
than one grror may have occurred, we observe that cumulative trial
error requires reversal when the totality of the circumstances
substantially prejudiced the defendant and denied the defendant 2
fair trial, [Stwe v Reid, 286 Kan. 494, SyL 4 20, 186 P.3d 713
(2008317 Srate v. Houston, 289 Kan, 252, 27778, 213 B.3d 728
{3009
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8. Discussion

In this case, the Siate submits that none of Smith's slleged ervors were, in fact,

errors at all. He was not entitled o a self-defonse insiruction, because his testimony

admission of the docoments would have changed the outcome of the trial. Nor was a
gnanimity instruction warranted because this was not & multiple acts case. In the absence
of error, none can accumulate, and even i one of these issues is found o have constituled
error, if is still harmless and insutficient 1o require reversal. "A defendant is entitied to g
Jair trial but not a perfect one, for there are no perfect irials, Stare v, By, 213 Kan. 168,
178, 523 P.2d 397 (1974)." Suwe v. Cruz, 297 Kan, 1048, 1075, 307 P34 199 (2013)
{emphasis original). A review of the iofality of the circumstances reveals that Smith was
not subsiantially prejudiced in any way, nor was he denied a fair sl In light of the

overwhelming evidence of Smith’s guilt, his conviction should not be reversed.

COMOCLUSION

MNone of the issucs raised by Smith in hiz brief amount fo error, or &l best
constitute a single ervor that does not reguire reversal as i was harmless. Conseguently,

his conviction fr one count of battery on a corrections officer should stand.
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