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Probable Cause, Reasonable Suspicion, or Mere
Speculation?: Holding Police to a Higher Standard
in Destruction of Evidence Exigency Cases

Geoffrey C. Sonntag*

An exception to the Fourth Amendment’s warrant requirement that
may be established by a policeman’s speculative fears can scarcely be
described as “specifically established and well-delineated,” it is better
described as swallowing the rule.

I. INTRODUCTION

The Fourth Amendment generally requires police to secure a
warrant before conducting a search of a residence.? However, when
there is an especially urgent need, police are sometimes able to enter
and search without first obtaining a warrant.®> Situations requiring im-
mediate action on the part of law enforcement have been termed “exi-
gent circumstances,” and in such situations warrantless searches of
residences may be permissible.> One type of exigent circumstance is
the threat of the destruction or removal of evidence.® When the po-
lice fear evidence could be destroyed or removed if immediate action
is not taken, they may be justified in making a warrantless search of a
residence.”

The United States Supreme Court has been surprisingly reluctant
to define the circumstances in which police may make a warrantless
search of a residence to prevent the loss of evidence. In fact, no
United States Supreme Court case has ever directly upheld a warrant-
less search of a residence based solely on the need to prevent the de-
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1. United States v. Cuaron, 700 F.2d 582, 592-93 (10th Cir. 1983) (Kelly, D.J., dissenting)
(citations omitted).

2. U.S. Const. amend. IV. The Fourth Amendment states:

The right of the people to be secure in their persons, houses, papers, and effects, against

unreasonable searches and seizures, shall not be violated, and no Warrants shall issue,

but upon probable cause, supported by Oath or affirmation, and particularly describing

the place to be searched, and the persons or things to be seized.
1d.

3. See generally Vale v. Louisiana, 399 U.S. 30 (1970) (describing the circumstances under
which a warrantless search is permitted).

4. See Illinois v. McArthur, 531 U.S. 326, 331 (2001).

5. See id.

6. United States v. Lewis, 231 F.3d 238, 241 (6th Cir. 2000). Other exigent circumstances
include hot pursuit of a fleeing suspect, United States v. Santana, 427 U.S. 38, 42-43 (1976), and
when a suspect presents an immediate threat to officers or the public. United States v. Morgan,
743 F.2d 1158, 1162-63 (6th Cir. 1984).

7. See Vale, 399 U.S. at 34.
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struction of evidence.® The validity of the destruction of evidence
exigent circumstance exception to the Fourth Amendment’s warrant
requirement for residences has only been addressed in Supreme Court
dicta.® Thus, the courts of appeals have been left to fashion their own
criteria for determining under what circumstances a warrantless
search of a residence is permissible.'?

The criteria developed by the courts of appeals have been far
from consistent.!! Some circuits use a five-factor test first developed
in United States v. Rubin.'> Other circuits use a generally worded
“reasonable belief that evidence was in danger of destruction”!? test,
while yet others simply look to the totality of the circumstances to
determine whether the officers could have reasonably believed that
evidence was about to be destroyed.!* Moreover, some circuits explic-
itly require that any warrantless action be limited to securing the
premises while police obtain a warrant.!> However, at least one cir-
cuit has allowed more extensive warrantless searches and seizures.'®
The most important thing to glean from this disparity is that cases
undoubtedly are decided differently depending on the circuit, or that
different panels of judges within the same circuit might reach contra-
dictory conclusions on similar facts due to the lack of an easily applied
rule.”

The varied approaches and outcomes of the courts of appeals
show the necessity for standardization by the United States Supreme
Court. The Constitution demands that limitations on government in-
trusion be the same for all Americans regardless of which court of
appeals happens to be the arbiter of the Constitution where they
live.’® The fundamental right to be free from unreasonable searches
and seizures should not be subject to such a variance as now exists in
the circuits.

8. See 3 WaAaYNE R. LAFAVE, SEARCH AND SEIZURE: A TREATISE ON THE FOURTH
AMENDMENT § 6.5 (3d ed. Supp. 2002). “Given the curious analysis in Vale, it is to be hoped that
it will not be the last word from the Court on this important issue.” Id.

9. See infra notes 20-52 and accompanying text.
10. See infra notes 86-177 and accompanying text.
11. See infra notes 88-177 and accompanying text.

12. 474 F.2d 262, 268-69 (3d Cir. 1973). For a list of the factors, see infra note 104 and
accompanying text.

13. See, e.g., United States v. Santa, 236 F.3d 662, 669 (11th Cir. 2000); United States v.
Chavez, 812 F.2d 1295, 1299 (10th Cir. 1987).

14. See, e.g., United States v. McEachin, 670 F.2d 1139, 1144 (D.C. Cir. 1981); United States
v. Flickinger, 573 F.2d 1349, 1354 (9th Cir. 1978).

15. See, e.g., United States v. Sangineto-Miranda, 859 F.2d 1501, 1513 (6th Cir. 1988);
United States v. Palumbo, 742 F.2d 656, 659 (1st Cir. 1984).

16. See McEachin, 670 F.2d at 1145.
17. See infra notes 117-77 and accompanying text.

18. See Barbara C. Salken, Balancing Exigency and Privacy in Warrantless Searches to Pre-
vent Destruction of Evidence: The Need for a Rule, 39 Hastings L.J. 283, 288 (1988).
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Accordingly, the United States Supreme Court should remedy
this situation by expounding clear rules under which police may make
a warrantless entry into a residence to prevent the destruction of evi-
dence. In so doing, the Court should adopt the requirements of a
“probable cause-probable cause” standard for evaluating claims of ex-
igent circumstances involving the destruction of evidence. This stan-
dard would require that 1) police have probable cause to believe that
evidence of a crime is in the residence, 2) police have probable cause
to believe that evidence is in imminent danger of destruction based on
facts known to the police at the time of the warrantless entry, 3) police
must not create the need for the search and should exercise reasona-
ble care to avoid the necessity of a warrantless search, and 4) the
search should be no more intrusive in time or scope than is necessary
to safeguard the evidence while a warrant is obtained.

This rule would provide clarity as to the circumstances under
which police could make a warrantless search. Moreover, it would
bolster Fourth Amendment values by requiring strong indicia of de-
struction of evidence and not just suspicion or generalized possibility.
This high level of proof of imminent destruction is most appropriate
because of the nearly sacrosanct nature of the home as evidenced by
the warrant requirement itself. Finally, it would encourage the use of
warrants and discourage the manufacturing of exigent circumstances
by police in order to circumvent the warrant requirement.

II. THE UNITED STATES SUPREME COURT AND WARRANTLESS
SEARCHES TO PREVENT THE DESTRUCTION OF EVIDENCE

The first references by the United States Supreme Court to de-
struction of evidence as an independent rationale for a warrantless
search of a residence occurred in the late 1940s.'° In Johnson v.
United States ,?° police made a warrantless search of a hotel room after
detecting the scent of burning opium coming from the room.?! In af-
firming the suppression of the evidence, the Court found that there
were no exigent circumstances that excused the failure to obtain a
warrant.22 The Court based its decision, in part, on its conclusion that
“[nJo evidence or contraband was threatened with removal or
destruction.”??

Similarly, in McDonald v. United States ?* police heard what they
believed was an adding machine coming from inside a rooming house

19. See LAFAVE, supra note 8, at § 6.5.
20. 333 U.S. 10 (1948).

21. Id. at 12.

22. Id. at 15.

23. Id.

24. 335 U.S. 451 (1948).
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in which a suspect they had been investigating for several months was
staying.?> Since it was an investigation of an illegal lottery, and adding
machines were commonly used in such enterprises, police entered the
rooming house and observed the defendant by looking through the
transom.?® The police saw paraphernalia commonly associated with
an illegal lottery, arrested the defendant, and seized the contents of
the room.?” The Court suppressed the evidence, in part, because it
found that the evidence was not “in the process of destruction nor as
likely to be destroyed as the opium paraphernalia in the Johnson
case.”?8

In both Johnson and McDonald, the Court mentioned destruc-
tion of evidence while listing all of the exigencies that might have jus-
tified the failures of the police to obtain warrants before conducting
the searches.?? There also was no evidence that the suspects were
aware of the investigations.?® The potential destruction of evidence
was not, therefore, the dispositive issue in either case; yet by mention-
ing it among other exigent circumstances, the Court provided a basis
for lower courts to uphold searches conducted to prevent the destruc-
tion of evidence.3!

The first3? United States Supreme Court case to uphold a war-
rantless search conducted to prevent the destruction of evidence was
Schmerber v. California.3® In Schmerber, the Court upheld the taking
of a blood sample, at the direction of police, from a man suspected of
driving under the influence of alcohol (DUI).3* The Court found that
the officer “might reasonably have believed that he was confronted
with an emergency, in which the delay necessary to obtain a warrant,
under the circumstances, threatened the ‘destruction of evidence’.”35
However, the Court went on to say that

[p]articularly in a case such as this, where time had to be taken to
bring the accused to a hospital and to investigate the scene of the
accident, there was no time to seek out a magistrate and secure a
warrant. Given these special facts, we conclude that the attempt to
secure evidence of blood-alcohol content in this case was an appro-
priate incident to petitioner’s arrest.3°

25. Id. at 452.

26. Id. at 453.

27. Id.

28. Id. at 455-56 (emphasis added).

29. McDonald, 335 U.S. at 455; Johnson v. United States, 333 U.S. 10, 15 (1948).

30. McDonald, 335 U.S. at 456-58; Johnson, 333 U.S. at 12-15.

31. See, e.g., United States v. Palumbo, 742 F.2d 656, 659 (1st Cir. 1984); United States v.
Rubin, 474 F.2d 262, 265 (3d Cir. 1983); State v. Peters, 695 S.W.2d 140, 147 (Mo. Ct. App. 1985).

32. See Salken, supra note 18, at 292.

33. 384 U.S. 757 (1966).

34. Id. at 765.

35. Id. at 770 (quoting Preston v. United States, 376 U.S. 364, 367 (1964)).

36. Id. at 770-71 (emphasis added).
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Because of these seemingly contradictory statements, the precise
justification for the search was unclear. The Court seemed to limit its
holding to the narrow circumstance of taking blood in a case of sus-
pected DUI, but whether it was destruction of evidence, search inci-
dent to arrest, or a combination of the two that justified the
warrantless search is not readily apparent. The facts of Schmerber are
also not analogous to the search of a residence; however, the case
does support the notion that a warrantless search may be permissible
when there is threatened destruction of evidence.

Vale v. Louisiana’” was the first and only United States Supreme
Court case to directly address the destruction of evidence exigent cir-
cumstance exception in the context of a search of a residence.?® In
Vale, the police established surveillance of a house they believed was
the residence of a man for whom they had two arrest warrants.?®
When the police witnessed Vale exit the residence and make an appar-
ent drug transaction in front of the house, they arrested him.#° The
police then took Vale into the house and made a brief inspection to
assure no one else was present.*! Within three minutes, Vale’s mother
and brother returned to the home and the officers then made a full
search of the house to preserve evidence.*?> The police found narcotics
in one of the bedrooms.*

The Court held that the warrantless search of the house violated
the Fourth Amendment.** Justice Stewart, writing for the majority,
found that

only in ‘a few specifically established and well-delineated’ situations
may a warrantless search of a dwelling withstand constitutional
scrutiny, even though the authorities have probable cause to con-
duct it. The burden rests on the State to show the existence of such
an exceptional situation. And the record before us discloses none.
There is no suggestion that anyone consented to the search. The
officers were not responding to an emergency. They were not in hot
pursuit of a fleeing felon. The goods ultimately seized were not in
the process of destruction. Nor were they about to be removed
from the jurisdiction.*>

The circumstances in which a warrantless entry may be made seem
clear from Justice Stewart’s majority opinion, but the application of
the law to the facts in Vale presents substantial challenges. Addition-
ally, courts have not literally followed the language in Vale.

37. 399 U.S. 30 (1970).

38. See LAFAVE, supra note 8, at § 6.5.
39. Vale, 399 U.S. at 31.

40. Id. at 32.

41. Id. at 33.

42. Id.

43. Id.

44. Id.

45. Id. at 34-35 (citations omitted).
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First, it is not clear whether the initial search violated the Fourth
Amendment or whether the only violation was the full search that
produced the disputed evidence. If the initial search was permissible,
courts could infer a preference for a limited search when police be-
lieve evidence is in danger of destruction. However, there was no ba-
sis for police to believe that evidence was in danger of destruction
during the initial entry. The police had no knowledge that anyone
else was in the house.*® The Court stated that it “decline[ed] to hold
that an arrest on the street can provide its own ‘exigent circumstance’
so as to justify a warrantless search of the arrestee’s house.”#” This
would seem to indicate that there were no exigent circumstances at
all, and that both of the searches violated the Fourth Amendment.

In arguing against the legitimacy of the police’s fear someone
would destroy evidence, Justice Stewart created confusion when he
wrote that “[s]uch a rationale could not apply to the present case,
since by their own account the arresting officers satisfied themselves
that no one else was in the house when they first entered the prem-
ises.”#8 This might indicate that the Court approved of the initial en-
try, and that the police could have reasonably believed that evidence
was in danger of destruction prior to satisfying themselves that no one
was in the house. Because of these seemingly contradictory state-
ments, there is uncertainty as to the proper interpretation of Vale.*®

Second, language implying that no exigent circumstance existed
because evidence was not “in the process of destruction”® would
seem to impose a very strict standard on warrantless searches. Police
will rarely be in a position to know the exact moment at which the
destruction of evidence commences.>! Thus, if this language in Vale
were taken literally, the destruction of evidence exigent circumstance
exception would rarely be invoked. However, the courts of appeals
have not interpreted Vale to require that evidence actually be in the
process of destruction.>?

Because of the confusion generated by Vale, and because of the
lack of other directly applicable United States Supreme Court prece-
dent, it is necessary to discuss some of the Court’s decisions in analo-
gous circumstances. Three circumstances involving the home are
particularly relevant. The first involves the “knock and announce” re-
quirement when police lawfully enter a residence to execute a search

46. See id. at 31-32.

47. Id. at 35.

48. Id. at 34.

49. See LAFAVE, supra note 8, at § 6.5.

50. Vale, 399 U.S. at 35 (emphasis added).

51. See LAFAVE, supra note 8, at § 6.5.

52. Id. “Generally, it may be said that the lower courts have not accepted the Vale formula-
tion as controlling.” Id.
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warrant. The second deals with “protective sweeps” where officers
are legally in a residence, but may not legally conduct a search. The
third involves the warrantless seizure of a residence to prevent the
destruction of evidence when the home is unoccupied.

The United States Supreme Court has held that when police
enter a residence while executing a warrant, they must first knock and
announce their presence and reason for entering.>®> However, police
may be able to bypass this requirement under certain circumstances.>*
In Richards v. Wisconsin,> the Court held that “[i]n order to justify a
‘no knock’ entry, the police must have a reasonable suspicion that
knocking and announcing their presence, under the particular circum-
stances, would be dangerous or futile, or that it would inhibit the ef-
fective investigation of the crime by, for example, allowing the
destruction of evidence.”>¢ In essence, circumstances that obviate the
“knock and announce” requirement are those that would typically be
deemed “exigent.” The Court also stated that the reasonable suspi-
cion “standard — as opposed to a probable-cause requirement —
strikes the appropriate balance between the legitimate law enforce-
ment concerns at issue in the execution of search warrants and the
individual privacy interests affected by no-knock entries.”>”

In the context of destruction of evidence, Richards establishes
that when police seek to bypass the “knock and announce” require-
ment when executing a search warrant, there must be a reasonable
suspicion that evidence would be destroyed if police announced them-
selves before forcibly entering the residence.”® However, this reason-
able suspicion standard is inappropriate in the context of a warrantless
search of a residence to prevent the destruction of evidence.>

First, there is a greater privacy interest implicated in a warrantless
search than in a no-knock entry.®® Second, in no-knock cases police
already have obtained a warrant based on the judgment of a magis-
trate; however, in the case of a warrantless entry, those in the house
have been deprived of such a determination. Therefore, when police
search a residence without a warrant based on exigent circumstances,
the justification should be subject to far greater scrutiny than the pro-
cedure followed in serving a warrant.! This greater scrutiny is accom-

53. Wilson v. Arkansas, 514 U.S. 927, 934 (1995).

54. Id.

55. 520 U.S. 385 (1997).

56. Id. at 394.

57. Id.

58. See id.

59. The Court has, of course, never stated that a reasonable suspicion standard governs the
destruction of evidence exigency. See LAFAVE, supra note 8, at § 6.5.

60. Richards, 520 U.S. at 393 n.5.

61. See Payton v. New York, 445 U.S. 573, 585-86 (1980). “When the right of privacy must
reasonably yield to the right of search is, as a rule, to be decided by a judicial officer, not by a
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plished by the proposed rule requiring police to have probable cause
that the evidence is in danger of destruction.

The “protective sweep” is another law enforcement practice en-
dorsed by the United States Supreme Court under certain circum-
stances.®?> In Maryland v. Buie,®® police made a lawful entry into a
residence to execute an arrest warrant.** The officers were looking
for two men who had committed an armed robbery, one of whom
lived at the residence.®> Police apprehended the suspect who lived at
the house when he emerged from the basement in response to an or-
der to surrender.®® Police then searched the basement to ensure no
one else was present and, in the process, seized evidence that was in
plain view.%”

The United States Supreme Court found that a “protective
sweep” of a residence after the arrest of a suspect is justified when
police “possess a reasonable belief based on specific and articulable
facts that the area to be swept harbors an individual posing a danger
to those on the arrest scene.”®® The Court also emphasized the need
for officers “to take reasonable steps to ensure their safety after, and
while making, the arrest. That interest is sufficient to outweigh the
intrusion such procedures may entail.”®® However, the sweep itself
must be a cursory search that lasts no longer than is necessary to en-
sure officer safety.”®

The reasonable suspicion standard, therefore, also governs pro-
tective sweeps of residences. However, a protective sweep is distin-
guishable from a warrantless search to prevent the destruction of
evidence. Consequently, reasonable suspicion is an inappropriate
standard for evaluating warrantless searches to protect evidence. Pro-
tective sweeps are usually used when police have already legally made
an entry based on an arrest warrant.”! Because police are already le-
gally in the residence pursuant to a warrant, there is less intrusion in
allowing a limited search to ensure officer safety than there is in al-
lowing a warrantless entry and search to prevent destruction of evi-

policeman or Government enforcement agent.” Id. at 586 n.24 (quoting Johnson v. United
States, 333 U.S. 10, 14 (1948)).

62. See Maryland v. Buie, 494 U.S. 325, 334 (1990).

63. 494 U.S. 325.

64. Id. at 328.

68. Id. at 337.

69. Id. at 334.

70. Id. at 335-36.

71. See id. at 332-33. A protective sweep is also the means used to secure a residence when
police fear destruction of evidence, but in that case a warrantless entry has been made instead of
an entry based on an arrest warrant. See United States v. Palumbo, 742 F.2d 656, 659 (1st Cir.
1984).
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dence.”? It is reasonable to expect that a warrantless entry and search
to protect evidence should be subject to a higher standard because it is
a greater intrusion and the countervailing law enforcement interest in
protecting evidence is less than when officer safety is involved.

The final situation to be addressed in this discussion is the seizure
of a residence to prevent the destruction of evidence. In [lllinois v.
McArthur,”? police accompanied a wife to the trailer home she shared
with her husband so that she could peaceably remove her belong-
ings.”7* When she was finished collecting her things, she told the of-
ficers that her husband had marijuana in the trailer.”> The police then
knocked on the door and asked to search the trailer.’> McArthur re-
fused, and, at that point, one of the officers departed with the wife to
obtain a search warrant.”” During this conversation, McArthur had
stepped out of the trailer and was prevented from re-entering except
under police supervision, which was maintained from just inside the
doorway.”®

The Court upheld the warrantless seizure of the trailer.”> While a
warrantless seizure of a residence is surely different from a warrant-
less search of a residence, the Court’s analysis may still shed light on
the latter issue. The Court considered four factors relevant to its deci-
sion. First, police had probable cause to believe that the trailer con-
tained evidence of a crime.® Second, the Court held that the police
“reasonably could have concluded that McArthur, . . . suspecting an
imminent search, would, if given the chance, get rid of the drugs
fast.”8! Third, it noted that the police invaded privacy no more than
was necessary to secure the evidence.®? The Court found it significant
that police neither searched the trailer nor arrested McArthur before
obtaining a warrant.®3 Fourth, it was also significant that the restraint
imposed was “no longer than reasonably necessary for the police, act-
ing with diligence, to obtain the warrant.”8

As with “protective sweeps” and “no-knock” warrants, the rea-
sonable suspicion standard the Court applied to warrantless seizures

72. Buie, 494 U.S. at 336 n.3. Such searches “are permissible on less than probable cause
only because they are limited to that which is necessary to protect the safety of officers and
others.” Id. This is not to say that preventing the destruction of evidence is not an important
law enforcement interest, but it is certainly not as important as the safety of police officers.

73. 531 U.S. 326 (2001).

74. Id. at 328.

75. 1Id. at 329.

76. Id.

77. Id.

78. Id.

79. Id. at 331.

80. Id. at 331-32.

81. Id. at 332.

82. Id.

83. Id.

84. Id.
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of residences in McArthur is inappropriate in the context of warrant-
less searches to prevent the destruction of evidence. The degree of
intrusion in preventing someone from entering a residence is far less
than the intrusion of a warrantless entry and search.8> Thus, a war-
rantless seizure based on reasonable suspicion that evidence could be
destroyed is appropriate; however, because of the far greater intru-
sion, probable cause is a more appropriate standard when police make
a warrantless entry to protect evidence.

III. THE CoURTS OF APPEALS AND WARRANTLESS SEARCHES TO
PrREVENT DESsTRUCTION OF EVIDENCE

The approaches of the courts of appeals to warrantless searches
to prevent destruction of evidence do not literally require evidence to
be “in the process of destruction”®® as Vale ostensibly required.®”
There is, however, very little agreement and even less consistency in
the way these cases are decided.®® The most important factor in dis-
tinguishing differing outcomes is the level of scrutiny given to police
claims of exigency.?® A secondary factor is how far the police must go
to avoid creating or contributing to the exigency.?® Finally, courts usu-
ally require that the warrantless action taken by the police be limited
in scope and duration, but there are exceptions.”!

Because the circuits tend to be so inconsistent relative to both
each other and their own decisions, it is very difficult to generalize.®?
Thus, this discussion will begin by grouping the circuits according to
the stated rules the courts follow in evaluating police claims of exi-
gency. This categorization is merely for the sake of convenience be-
cause the outcomes of the cases tend to vary regardless of the tests
employed.”® Then, it will be useful to compare and contrast a sam-

85. See id. at 336. “Temporarily keeping a person from entering his home . . . is considera-
bly less intrusive than police entry into the home itself in order to make a warrantless arrest or
conduct a search.” Id.

86. Vale v. Louisiana, 399 U.S. 30, 35 (1970).

87. See LAFAVE, supra note 8, at § 6.5.

88. See Salken, supra note 18, at 300-02. Professor Salken writes that

[i]t is difficult to categorize and compare the approaches taken by the circuits. Some
have never articulated a specific test or mode of analysis, while others have offered

more than one formulation. Additionally, even among those circuits that have set up a

specific test, typically worded as ‘reason to believe that evidence is threatened with

imminent destruction,’ the results are often different, and among the circuits that emply

[sic] different-sounding tests the results are often the same.

Id. at 301-02 (footnotes omitted).

89. See id. at 302.

90. See id.

91. See, e.g., United States v. Sangineto-Miranda, 859 F.2d 1501, 1513 (6th Cir. 1988);
United States v. Palumbo, 742 F.2d 656, 658 (1st Cir. 1984). But see United States v. McEachin,
670 F.2d 1139, 1145 (D.C. Cir. 1981) (approving the warrantless seizure of a shotgun not in plain
view subsequent to the warrantless entry of the suspect’s apartment to prevent the removal of
the shotgun).

92. See Salken, supra note 18, at 301-02.

93. Id.
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pling of the decisions in order to illustrate the disparity among the
courts.

A. The Rubin Factors

In United States v. Rubin* customs agents learned of a crate
coming into the country that contained hashish.®> It was addressed to
a specific doctor at a hospital.?¢ The package was picked up and taken
to a residence.”” At that point, an officer was dispatched to get a war-
rant to search the premises.”® Shortly thereafter, the man who had
picked up and delivered the package left the residence.”® Police fol-
lowed him, and he soon began trying to evade them, at which point
the officers pulled the car over and arrested the man.'° The suspect
then yelled to bystanders to “call my brother.”'°! Police, fearful that
the bystanders would do as the man said and tip off the other suspects,
entered the residence and arrested the occupants, who were in the
process of packaging the drugs.'0?

The Third Circuit Court of Appeals upheld the search and stated
five factors it found particularly relevant in determining whether there
were exigent circumstances that justified a warrantless search of the
home to prevent the destruction of evidence.!®> Those factors were

(1) the degree of urgency involved and the amount of time neces-

sary to obtain a warrant;

(2) reasonable belief that the contraband is about to be removed;

(3) the possibility of danger to police officers guarding the site of

the contraband while a search warrant is sought;

(4) information indicating the possessors of the contraband are

aware that the police are on their trail; and

(5) the ready destructibility of the contraband.'%*

The court found that the officers reasonably could have believed that
the evidence was in danger of destruction.'®> It was significant that
officers knew there were people in the residence.'®® The court also
found that, because the bystanders at the arrest appeared to know the
man and because the arrest occurred only six blocks from the resi-

94. 474 F.2d 262 (3d Cir. 1973).
95. Id. at 264.

96. Id.

97. Id.

98. Id.

99. Id.

100. Id.

101. Id.

102. Id.

103. Id. at 268-69.

104. Id. (citations omitted).
105. Id. at 269.

106. Id.
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dence, it was reasonable for the police to fear that the arrested man’s
confederates would be alerted to his arrest and destroy the drugs.'?”

These five factors have been adopted by the Fourth and Fifth Cir-
cuit Courts of Appeals as well.198 In applying the factors to individual
cases, not all of the factors need to be present.'”” However, these
courts tend to look most closely at the specific facts indicating that the
suspects could be aware that police are on their trail.''® For example,
in Rubin, the fact that the arrestee told bystanders to call his brother
was found to be highly significant because it supported the belief that
those at the residence could soon be aware of the police
surveillance.!!!

Likewise, in United States v. Turner,''? the fact that police ar-
rested a drug dealer within sight of the apartment where drugs were
stashed supported the reasonable belief that contraband was in danger
of destruction by confederates known by police to be in the
apartment.!13

In both of these cases, the courts focused on the specific informa-
tion available to police from which the inference that contraband was
likely to be destroyed arose. Because the police could articulate spe-
cific facts that led them to the belief that confederates, who were
known to be in the residences, had been alerted to the investigation, it
was reasonable for the police to conclude that they would destroy the
evidence.

The three courts of appeals that use the Rubin test also state that
police may not create the exigency that necessitated the warrantless
action.''* These courts look at the circumstances that led to the exi-
gency to see whether it arose naturally while police were seeking a
warrant or whether the police took affirmative steps that caused the
exigency.'’> However, there is some disagreement about what consti-
tutes “creation” of the exigency.!1¢

107. Id. It also should be noted, for illustrative purposes, that police could not have obtained
a warrant for the residence prior to the package being brought there and that police did attempt
to obtain a warrant as soon as probable cause arose. /d. The outcome could have been different
if police had probable cause to search the residence before the package was taken there, or if
police had delayed in seeking a warrant for an unreasonable amount of time and then claimed an
exigent circumstance necessitated the warrantless search.

108. See United States v. Richard, 994 F.2d 224, 248 (5th Cir. 1993); United States v. Turner,
650 F.2d 526, 528 (4th Cir. 1981).

109. See Turner, 650 F.2d at 528.

110. See Richard, 994 F.2d at 249; Turner, 650 F.2d at 528-29; Rubin, 474 F.2d at 269.

111. See Rubin, 474 F.2d at 269.

112. 650 F.2d 526.

113. See id. at 528-29.

114. See Richard, 994 F.2d at 248; United States v. Acosta, 965 F.2d 1248, 1254 (3d Cir.
1992); United States v. Collazo, 732 F.2d 1200, 1204 (4th Cir. 1984).

115. Richard, 994 F.2d at 248; Acosta, 965 F.2d at 1254; Collazo, 732 F.2d at 1204.

116. Compare Richard, 994 F.2d at 248, with Turner, 650 F.2d 526, 528 (4th Cir. 1981).
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In United States v. Richard V7 officers, having evidence that a sus-
pected drug smuggler might be in a motel room, went to the room and
announced their presence.!'® Someone in the room said, “[w]ait a
minute,” and the officers heard footsteps, hushed talking, and drawers
slamming.!® The officers kicked in the door, arrested the two occu-
pants,'? and searched the motel room.’?! The Fifth Circuit Court of
Appeals found that the police had created the exigency by knocking
on the door and announcing their presence.!??

The court noted the significance of several facts in reaching its
conclusion. First, the officers had no specific evidence that the room
contained destructible contraband.'?* Second, the police had no evi-
dence that any of the suspects were aware of the investigation prior to
police knocking on the motel room door.'?* Third, several hours had
passed since the police had learned that the individual might be in the
motel room.'?> This provided sufficient time to get a warrant or at
least start the process, but the officers never even sought a warrant.!2¢
Fourth, the officers could easily have maintained surveillance once
they arrived at the motel while they were getting a warrant.'?” The
court also indicated that, had an exigency arose during surveillance
and while police sought a warrant, the officers would have been justi-
fied in making a warrantless entry into the room.!?8

In contrast, in United States v. Turner,'?? police arrested a suspect
within 400 feet of an apartment from which drugs were being sold.13°
The fact that those in the apartment might have seen the arrest pro-
vided the basis for the belief that evidence was in danger of destruc-
tion.!3! The Fourth Circuit Court of Appeals did not even consider
that, in making the arrest so close to the apartment, the police them-
selves had alerted the suspects to the surveillance.’3? It was unclear
why the police could not have delayed the arrest until the suspect was
in a location that would not have tipped off his confederates in the
apartment. This lack of concern regarding police-created exigency
seems to contrast sharply with the holding in Richard, where police

117. 994 F.2d 244.

118. Id. at 246-47.

119. Id. at 247.

120. Neither of the two men was the suspect, but the suspect was staying in the room. Id.
121. Id.

122. Id. at 249.

123. See id.

124. Id.

125. Id.

126. See id.

127. Id.

128. Id.

129. 650 F.2d 526 (4th Cir. 1981).
130. Id. at 527.

131. 1d.

132. See id. at 528-29.
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actions that tipped off the suspects were found to have impermissibly
created the exigency.!33

In summary, the courts of appeals that use the Rubin test require
police to articulate specific facts that satisfy some of the five factors
used to evaluate the legitimacy of a warrantless search based on an
exigent need. Not all the factors have to be satisfied, but at a mini-
mum police have to show that there was reason to believe that evi-
dence would be destroyed before a warrant could be obtained. In
making that showing it is important that police knew that there were
individuals in a position to destroy evidence, and that there was rea-
son to think those individuals knew the police were investigating
them. Police also may not cause the exigency they rely on to make a
warrantless search, such as by intentionally and unnecessarily alerting
the suspects that they are being investigated. However, there appears
to be some disagreement as to what constitutes “creation” of the exi-
gency within this group.

B. The Sixth Circuit Test

The Sixth Circuit Court of Appeals has adopted a two-part test to
determine whether sufficient exigent circumstances existed to justify a
warrantless search of a residence.!3* The test requires police to have
“1) a reasonable belief that third parties are inside the dwelling; and
2) a reasonable belief that these third parties may soon become aware
the police are on their trail, so that destruction of evidence would be
in order.”'35 This court has also stated that police may not create the
exigency that is the basis for the warrantless search.!3¢ At times, the
Sixth Circuit Court of Appeals has closely scrutinized whether specific
facts known to police provided for an inference that a third party was
in the home and that the third party would learn of the
investigation.!3”

For example, in United States v. Lewis,'3® an informant told police
that two brothers were selling drugs out of a house.'*® The informant
also provided police with the time and date of a large drug delivery
involving the brothers that was to occur down the street from the resi-
dence.'*® Police established surveillance and subsequently arrested
one of the brothers making a drug transaction about a block from the

133. Richard, 994 F.2d at 249.

134. United States v. Lewis, 231 F.3d 238, 241 (6th Cir. 2000).

135. United States v. Sangineto-Miranda, 859 F.2d 1501, 1512 (6th Cir. 1988).
136. See United States v. Haddix, 239 F.3d 766, 768 (6th Cir. 2001).

137. See, e.g., Lewis, 231 F.3d at 241.

138. 231 F.3d at 238.

139. Id. at 239.

140. Id. at 240.
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house.'*! The police then entered the house and found drugs in a bed-
room occupied by the other brother.'4?

The Sixth Circuit Court of Appeals suppressed the evidence and
held there were no exigent circumstances present.'#3 The police had
“no reason to believe that third parties were inside the house at the
time of the transaction.”!44 Moreover, the contention that the inform-
ant’s tip, that two brothers were running a drug business out of the
house, provided the police with sufficient evidence to reasonably con-
clude that the other brother was in the house was rejected.!*> The
court essentially found that specific evidence that a third person was
in the house was necessary to meet the reasonable belief standard.!#°
It is significant that the police were not allowed to rely on mere specu-
lation or possibility, but rather were required to show specific proof
that would support the required reasonable belief.147

At other times, the Sixth Circuit was far less demanding of the
police. For example, in United States v. Sangineto-Miranda,'*® police
had information from an informant that there was a large amount of
cocaine in an apartment.'#® The informant had been negotiating a
deal with two suspects and, when the informant and one of the sus-
pects left to call a fictitious “money man,” the police arrested the sus-
pect.130  Officers then went to the apartment, arrested the other
suspect, and secured the apartment while they obtained a warrant.!s!

The court upheld the warrantless entry because police knew there
was an accomplice in the apartment, and it was reasonable for the
police to conclude that he would be alerted to the investigation when
his co-conspirator failed to return.’>> However, there was no specific
evidence that the suspect in the apartment knew of his partner’s arrest
or even that the partner was expected to make a hasty return to the
apartment.’> The court found that police did not require such spe-
cific information because that “impermissibly shifts ‘the inquiry from

141. Id.

142. Id. The circumstances surrounding the entry into the house were highly disputed. See
id. The police claimed a child voluntarily admitted them, but several witnesses testified that the
police barged in without announcing themselves. /d. There were numerous other disputed facts
as well. See generally id.

143. Id. at 241.
144. Id.

145. See id.

146. See id.

147. See id.

148. 859 F.2d 1501 (6th Cir. 1988).
149. Id. at 1505.
150. Id.

151. Id.

152. Id. at 1512-13.
153. See id. at 1513.
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what the experienced officers reasonably believed, to what the sus-
pect[ ] actually knew of the events outside’.”154

In contrast, the Lewis court did not allow officers to speculate
about whether there were others in the house who would destroy evi-
dence. Although the informant told police that there were two broth-
ers selling drugs out of a house, this was insufficient evidence from
which the police could draw a reasonable inference.!>> By contrast, in
Sangineto-Miranda, the police lacked specific evidence that the occu-
pant of the apartment could be aware of the arrest of his partner, but
officers were allowed to speculate that destruction was likely to oc-
cur.’>¢ While these cases are distinguishable insofar as they deal with
different prongs of the test, the same reasonable belief standard ap-
plies to both. The amount of specific evidence required to satisfy the
standard, however, seems to be highly variable.

C. The Remaining Circuits

Some of the remaining courts of appeals!>” have adopted a gener-
ally worded test that requires a “reasonable fear that evidence is
about to be destroyed.”’>® Similarly, other courts of appeals focus on
whether the police action was reasonable under the totality of the cir-
cumstances.'”® These courts of appeals all essentially evaluate
whether police had some factual basis for reasonably concluding that
evidence was in danger of destruction.'®® These courts also all state
that police may not create the exigency they rely upon to make a war-
rantless entry.16!

154. Id. (quoting United States v. Socey, 846 F.2d 1439, 1446 (D.C. Cir. 1988)).

155. See United States v. Lewis, 231 F.3d 238, 241 (6th Cir. 2000).

156. See Sangineto-Miranda, 859 F.2d at 1513.

157. See, e.g., United States v. Santa, 236 F.3d 662, 669 (11th Cir. 2000); United States v.
Marshall, 157 F.3d 477, 482 (7th Cir. 1998); United States v. Cresta, 825 F.2d 538, 553 (1st Cir.
1987); United States v. Chavez, 812 F.2d 1295, 1299 (10th Cir. 1987); United States v. Kunkler,
679 F.2d 187, 191-92 (9th Cir. 1982).

158. Marshall, 157 F.3d at 482.

159. See, e.g., United States v. Lopez, 937 F.2d 716, 722 (2d Cir. 1991); United States v.
Johnson, 904 F.2d 443, 446 (8th Cir. 1990); United States v. McEachin, 670 F.2d 1139, 1144 (D.C.
Cir. 1981).

160. See cases cited supra notes 157, 159. Additionally, the Second Circuit uses a list of
factors that it considers “illustrative” in determining the reasonableness of police actions in cases
in which any exigent circumstance is claimed. Lopez, 937 F.2d at 722-23. The factors are:

(1) the gravity or violent nature of the offense with which the suspect is to be charged;
(2) whether the suspect “is reasonably believed to be armed”; (3) “a clear showing of
probable cause . . . to believe that the suspect committed the crime”; (4) “strong reason
to believe that the suspect is in the premises being entered”; (5) “a likelihood that the
suspect will escape if not swiftly apprehended”; and (6) the peaceful circumstances of
the entry.
Id. at 722 (quoting United States v. Cattouse, 846 F.2d 144, 146 (2d Cir. 1988)) (alteration in
original).

161. See, e.g., Santa, 236 F.3d at 671; Marshall, 157 F.3d at 483; Johnson, 904 F.2d at 447,
United States v. Timberlake, 896 F.2d 592, 597 (D.C. Cir. 1990); Cattouse, 846 F.2d at 147,
Cresta, 825 F.2d at 553; Kunkler, 679 F.2d at 191-92.
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These general approaches are illustrated by United States v.
Limares'%> where postal inspectors discovered a package containing
$18,000 in cash sent from Ft. Wayne, Indiana, to Fresno, California.!63
The next day, postal inspectors intercepted a package containing four
pounds of methamphetamine bound to Ft. Wayne from Fresno.164
Federal agents replaced most of the drugs with a look-alike and added
a radio transmitter designed to signal police when the package was
opened.!®> Agents obtained a warrant for the house to which the
package was addressed and made a controlled delivery to that resi-
dence.'®® Almost immediately, the man who signed for the package
left carrying a duffel bag that was big enough to hold it.'®?” He entered
a house a few blocks away.'®8 Agents called an Assistant United
States Attorney to begin the process of obtaining a telephonic warrant
when the signaling device began indicating that the package had been
opened.!®® The agents entered the house and arrested the man and
several other occupants.!’ The agents then obtained a warrant and a
subsequent search turned up the package and other evidence of nar-
cotics trafficking.”!

The Seventh Circuit Court of Appeals found that “[i]t was rea-
sonable to enter and secure [the house] to prevent the destruction of
evidence.”'7?2 Once the package was opened, it was reasonable to in-
fer that the presence of the transmitter would have tipped off the sus-
pects that they were under investigation and led to the destruction of
evidence.!” In reaching this conclusion, the court also noted that
agents obtained a warrant for the house to which they made the con-
trolled delivery.!”# It was also significant that agents had initiated the
process of obtaining a telephonic warrant at the time the suspects
opened the package.'”> The court found that the agents had not cre-
ated the exigency, and that it was a legitimate investigatory tactic to
allow the package to be moved to another location.’’¢ Finally, it was
significant that agents delayed the full search of the house until they
had obtained a warrant.!””

162. 269 F.3d 794 (7th Cir. 2001).
163. Id. at 796.
164. Id.

165. Id.

166. Id.

167. Id.

168. Id.

169. Id.

170. Id. at 797.
171. Id.

172. Id. at 799.
173. See id. at 798.
174. See id. at 799.
175. See id.

176. See id.

177. See id.
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Limares is typical of the approaches of all of these circuits in
evaluating claims of exigency. However, as will be shown below, it is
not the general approach or test that is significant, but rather the
amount of scrutiny to which police claims of exigency are subjected
that results in divergent outcomes.

D. The Inconsistency of the Circuits’ Decisions

The courts of appeals, while in some cases having different tests,
all essentially require that police have some reason to conclude evi-
dence is in danger of destruction.'”® The difference in the circuits, or
perhaps more precisely the difference between any two cases with
seemly disparate outcomes, depends on how closely the court scruti-
nizes the claimed exigency and the police conduct leading up to it.!”®
As will be shown, nearly identical facts often lead to differing conclu-
sions regarding the existence of sufficient exigency to justify warrant-
less action.

United States v. MacDonald'®° stands as probably the most curi-
ous and out-of-line court of appeals decision in the exigent circum-
stances arena.'8! In MacDonald, an informant told police that there
was a narcotics ring operating out of two units in an apartment build-
ing.'82 The police commenced surveillance and observed activities
consistent with narcotics sales originating from one of those units.!83
An officer then went to the apartment to attempt to purchase narcot-
ics.!®* The officer was admitted to the apartment, saw several armed
individuals inside, and eventually bought five dollars worth of mari-
juana.'®> Ten minutes later, police knocked on the door, announced
themselves, and, after receiving a radio report that suspects were flee-
ing the apartment through a window, gained entry by using a battering
ram on the door.'8¢ The police arrested those in the apartment and
seized drugs, guns, money, and other paraphernalia in plain view.!87

Surprisingly, the Second Circuit Court of Appeals upheld the
warrantless entry.’®8 It found that, once the officer was actually in the
apartment and able to buy drugs, exigent circumstances existed.!8?

178. See Salken, supra note 18, at 320.

179. See id.

180. 916 F.2d 766 (2d Cir. 1990) (en banc).

181. For an analysis of this case, see Peter E. Donohue, Comment, The Second Circuit’s
Interpretation of Exigent Circumstances in United States v. MacDonald: The Erosion of the War-
rant Requirement, 65 St. Joun’s L. Rev. 1163 (1991).

182. MacDonald, 916 F.2d at 768.

183. Id.

184. Id.

185. Id.

186. Id.

187. Id.

188. Id. at 770.

189. Id.
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The court stated that “[c]onsistent with well settled law . . . once the
undercover agent had firsthand knowledge of the suspects’ undertak-
ings inside the apartment, exigent circumstances were present.”!%0
This statement is rather remarkable considering the court cited no au-
thority for its assertion.'! In fact, Judge Kearse’s dissent stated that
“I know of no law, settled or otherwise, that mere firsthand knowl-
edge of a crime constitutes exigent circumstances permitting a war-
rantless entry.”192

The MacDonald court also found it significant that the officer
who made the purchase could have arrested the suspects at that time
because the officer was already legally in the apartment.’®> The court
reasoned that the officer left to get reinforcements and, since only ten
minutes had passed, reentry did not violate the Constitution.'”* The
court stated that “[t]his is not the kind of scenario that needs the de-
tached judgment of a neutral magistrate to determine whether there is
probable cause for an arrest and search.”'> This statement is nearly
as remarkable as the previous one because it is not the need for the
detached judgment of a magistrate in finding probable cause that is
excused by the existence of exigent circumstances.'”® Rather, the exi-
gency makes it reasonable for police to take warrantless action to pre-
vent the destruction of evidence until a warrant may be obtained from
a magistrate.!?”

The MacDonald court also found that, even if it was assumed that
no exigent circumstances existed before the police knocked on the
door, the police did not impermissibly cause the exigency by so do-
ing.1%8 Contrast that finding with the previously mentioned holding of
United States v. Richard,'*® where police, who were searching for a
suspect, knocked on a motel room door and then claimed the ensuing
commotion in the room justified a warrantless entry.2°® The Richard
court found that police had caused the exigency and could not rely on
it to justify the warrantless entry into the hotel room.?°? In both of
these cases, the suspects had no idea they were under investigation.202
It was the officers themselves who alerted the suspects to the surveil-

190. Id.

191. Id.

192. Id. at 773 (Kearse, J., dissenting).

193. Id. at 771.

194. Id.

195. Id.

196. See United States v. McDonald, 335 U.S. 451, 455-56 (1948).
197. See id.

198. MacDonald, 916 F.2d at 771.

199. 994 F.2d 244 (5th Cir. 1993).

200. See id. at 247.

201. See id. at 249-50.

202. See id. at 249; MacDonald, 916 F.2d at 771.
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lance.23 The only difference is that in MacDonald the police were
aware that there was destructible evidence in the apartment.?°¢ How-
ever, this has no bearing on whether police may create the exigency.
In Richard, the court distinguished MacDonald because the MacDon-
ald court had found there were exigent circumstances before the po-
lice knocked and announced their presence.??> The Richard court,
however, stated no opinion as to the validity of the initial finding of
exigent circumstances in MacDonald.?%¢

The MacDonald court also made no inquiry into the failure of
police to obtain a warrant when probable cause arose.?” It is unclear
why police could not have maintained surveillance while they ob-
tained a warrant after the controlled purchase.?® Moreover, the court
did not point to any facts that would lead the police to reasonably
believe evidence was in danger of destruction.??® The suspects had no
idea they were under investigation, nor was there any reason for po-
lice to think that the suspects would soon be aware of the investiga-
tion.?1® The court presumed that, where police have firsthand
knowledge that drugs and guns are in an apartment, exigent circum-
stances exist. However, it is hardly true that every case involving the
presence of drugs and guns represents an emergency requiring imme-
diate action by police.?!!

Another striking instance of inconsistency in exigent circum-
stances jurisprudence can be found in the Eighth Circuit Court of Ap-
peals cases of United States v. V.L. Johnson?'? and United States v. J.
Johnson.?'3 Both of the Johnson cases involved controlled delivery of
drug-containing packages intercepted by the postal service. In V.L.
Johnson, postal inspectors discovered a package containing cocaine.?'4
They replaced the drugs with a transmitter and objects similar in size
and weight to the drugs.?’> The transmitter was designed to signal
when the package was opened.?'® The address on the package con-
tained errors that made it impossible for the federal agents to defini-
tively know where the package was supposed to be delivered, but they

203. See Richard, 994 F.2d at 249; MacDonald, 916 F.2d at 771.

204. See MacDonald, 916 F.2d at 768.

205. See Richard, 994 F.2d at 249.

206. See id.

207. See MacDonald, 916 F.2d at 769-773.

208. See id.

209. See id.

210. See id.

211. See Richards v. Wisconsin, 520 U.S 385, 392-93 (1997). “[W]hile drug investigation fre-
quently does pose special risks to officer safety and the preservation of evidence, not every drug
investigation will pose these risks to a substantial degree.” Id. at 393.

212. 904 F.2d 443 (8th Cir. 1990).

213. 12 F.3d 760 (8th Cir. 1993).

214. Johnson, 904 F.2d at 444.

215. Id.

216. Id. at 445.
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decided that Vernon Johnson’s (Vernon) address was the most likely
one.?'” Agents delivered the package, which was accepted, and
Vernon arrived at the house about ten minutes later.?'® Soon thereaf-
ter, the agents completely lost the signal from the transmitter.2!® They
feared that the transmitter had been discovered and disabled.?? The
agents decided to enter and, upon knocking and announcing them-
selves, heard rapid footsteps.??! The agents then broke down the door
and found the open package along with drug paraphernalia.???

The court upheld the search.??® It found that the failure of the
transmitter led police to reasonably believe Vernon was aware of the
investigation and, thus, the contents of the package were likely to be
destroyed.?>* The court also found that because of the intentional
mislabeling of the package it would have been impossible for police to
obtain an anticipatory warrant for Vernon’s house.??> The court re-
jected Vernon’s contention that police created the exigency by placing
the transmitter in the package.??° It found that police did not create
the exigency, and that the foreseeability of exigent circumstances aris-
ing because of the removal of the drugs and the insertion of the trans-
mitter was irrelevant.???

In United States v. J. Johnson ??8 postal inspectors discovered a
package that contained eighteen bags of crack cocaine.??® They re-
placed all but one of the bags with bags of taffy, and inserted a trans-
mitter that would indicate the opening of the package.?*° The postal
inspectors then made a controlled delivery of the package, which was
accepted at the residence to which it was addressed.?' There was a
postal inspector waiting at the federal courthouse to apply for a war-
rant as soon as the delivery was completed.?3?> Minutes after the pack-
age was delivered, and before the issuance of a warrant, the
transmitter indicated that the package had been opened.?33 Inspectors
feared that evidence would be destroyed since those inside the home
were bound to be alerted to the investigation due to the taffy and the

217. Id.

218. Id.

219. Id.

220. Id.

221. Id.

222. Id.

223. Id. at 444.

224. See id. at 448.
225. See id. at 446.
226. See id. at 447.
227. See id. at 447-48.
228. 12 F.3d 760 (8th Cir. 1993).
229. Id. at 762.

230. Id.

231. Id.

232. Id.

233. Id.
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transmitter.23* Postal inspectors made a forced entry to prevent the
destruction of evidence.?35 The warrant was issued ten minutes later,
and inspectors then searched the house and found narcotics
paraphernalia.?3¢

The court held that the warrantless entry was not supported by
exigent circumstances because postal inspectors had created the exi-
gency.2?” The court faulted the investigative strategy employed by the
inspectors because “[h]ad they not altered the package’s contents,
there would have been little or no danger of evidence being destroyed
before they obtained the search warrant.”?3% This rationale was, how-
ever, expressly rejected in the V.L. Johnson case decided only three
years earlier.??® The court distinguished V.L. Johnson on the ground
that agents could not be sure about the address on the package in that
case, so they could not obtain a warrant as easily as the postal inspec-
tors could in J. Johnson.?*0 Discussing V. L. Johnson, the court stated
that “[i]n contrast to the facts in Johnson, the package in the present
case was addressed to a clearly identifiable address, and the inspectors
were able to obtain a search warrant shortly after it was delivered.”?#!
This statement is strange because, in reality, the agents in either case
could have gotten a warrant very quickly affer the packages were de-
livered. The key fact in V.L. Johnson seems to have been the inability
to obtain an anticipatory warrant due to the address problem, but the
court never expressly stated that failure to obtain an anticipatory war-
rant was the reason for its decision in J. Johnson.?*> In any event, the
agents in V.L. Johnson still could have stationed an agent at a court-
house with an affidavit already filled out, or officers could have had a
magistrate on the telephone to issue a warrant as soon as delivery was
completed. The agents did neither in that case, and yet, the search
was upheld.

The foregoing discussion is simply meant to illustrate the dispar-
ity in destruction of evidence cases. There are other such apparent
conflicts in the decisions of the courts of appeals. The courts apply
various tests that seem different, but actually focus on the factual basis
for the belief that evidence is in danger of destruction. Some cases
have required strong, specific factual evidence, while others have al-
lowed police to justify a search on little more than speculation. The

234. Id.

235. Id.

236. Id.

237. Id. at 764.

238. Id. at 765.

239. United States v. Johnson, 904 F.2d 443, 447 (8th Cir. 1990).
240. Johnson, 12 F.3d at 765.

241. Id.

242. See id.
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courts all say that police may not create the exigency, but what consti-
tutes “creation” varies widely from case to case. This variance in out-
comes has existed for at least thirty years,?*3 and it is, quite simply,
time for the United States Supreme Court to provide better guidance
to the courts of appeals.

IV. TuE UNITED STATES SUPREME COURT SHOULD ADOPT THE
ProprPoseED “PROBABLE CAUSE-PROBABLE CAUSE RULE”

The United States Supreme Court should remedy the lack of
agreement among the courts of appeals as to what constitutes exigent
circumstances and what the role of the police should be in causing or
avoiding such circumstances. The lack of consistency is largely attrib-
utable to the scarcity of guidance offered by the Court.2** Moreover,
Vale 45 the one Court decision from which the circuits have tried to
develop rules, is actually very poor precedent.?*¢ Thus, the United
States Supreme Court should clarify the standard under which de-
struction of evidence exigency cases are evaluated and explain the fac-
tual circumstances under which a warrantless search is permissible.

In so doing, the Court should adopt a standard called the “proba-
ble cause-probable cause” rule. This rule would first require that any
search conducted to prevent destruction of evidence be supported by
the existence of probable cause to believe that evidence of a crime is
in the residence. Probable cause is already universally required in de-
struction of evidence exigency cases, so this part of the proposed rule
represents no departure from current jurisprudence.?*’

The proposed rule would also require that police have probable
cause to believe that evidence is in imminent danger of destruction
based on articulable facts known to police at the time of the warrant-
less entry. Probable cause is said to exist when “facts and circum-
stances within the officer’s knowledge . . . are sufficient to warrant a
prudent person, or one of reasonable caution, in believing, in the cir-
cumstances shown, that the suspect has committed, is committing, or
is about to commit an offense.”?*® To apply this standard to destruc-
tion of evidence cases, police could simply substitute “destruction of
evidence” for the language regarding the commission of an offense.
This standard would generally be more strict than those currently em-

243. The variance has essentially existed since Vale v. Louisiana, 399 U.S. 30 (1970).
244. See LAFAVE, supra note 8, at § 6.5.

245. 399 U.S. 30.

246. See supra text accompanying notes 45-52.

247. See LAFAVE, supra note 8, at § 6.5.

248. Michigan v. DeFillippo, 443 U.S. 31, 37 (1979).
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ployed by the courts of appeals, but not more so than what some
courts have required.?*’

Probable cause is the appropriate standard for several reasons.
First, police are familiar with probable cause, and most can likely
identify a set of facts that constitutes probable cause without too much
difficulty. Mere suspicion or speculation would not suffice.?>® Police
must offer specific reasons why they believe evidence is in danger of
destruction. Generally, those reasons should include evidence that
third parties are in a position to destroy evidence, and those third par-
ties could be aware of the investigation and, therefore, motivated to
destroy evidence.?>' Second, given the high level of respect afforded
the home, it seems more appropriate to require a relatively high de-
gree of certainty as to the reason for abridging that respect.?>? It
makes little sense to have a warrant requirement if conjecture and
speculation on the part of law enforcement can bypass the require-
ment.>>3> Moreover, since the Court has required reasonable suspicion
for no-knock entries, security sweeps, and temporary seizures of the
home, which are far less intrusive than a warrantless search, probable
cause is a more appropriate standard.>>* Third, by requiring the of-
ficers to base their decision to make a warrantless entry on the specific
articulable facts known to them at the time of the entry, courts will
more easily be able to evaluate the legitimacy of a search.?>>

The proposed rule would also require that police not create the
need for the warrantless search and impose on them the obligation to
exercise reasonable prudence in anticipating the need for a warrant
when probable cause to obtain one already exists.>> The most basic
reason police conduct should not be allowed to “force the issue” is
that it permits police to circumvent the warrant requirement by manu-
facturing situations in which a warrantless search would be justified.?>”

249. See supra notes 143-47 and accompanying text.

250. See United States v. Lewis, 231 F.3d 238, 241 (6th Cir. 2000).

251. This basic idea is embodied in the Sixth Circuit’s two-prong test. United States v.
Sangineto-Miranda, 859 F.2d 1501, 1512 (6th Cir. 1988). “[A] warrantless entry into the home of
a suspected drug trafficker, effected without an objectively reasonable basis for concluding that
the destruction of evidence is imminent, does not pass constitutional muster.” United States v.
Haddix, 239 F.3d 766, 768 (6th Cir. 2001).

252. See Payton v. New York, 44 U.S. 573, 585 (1980). “The Fourth Amendment protects the
individual’s privacy in a variety of settings. In none is the zone of privacy more clearly defined
than when bounded by the unambiguous physical dimensions of an individual’s home.” Id. at
589.

253. United States v. Cuaron, 700 F.2d 582, 592-93 (10th Cir. 1983) (Kelly, D.J., dissenting).

254. See supra notes 53-85 and accompanying text.

255. See Salken, supra note 18, at 327.

256. See id. at 330-31.

257. See generally United States v. MacDonald 916 F.2d 766 (2d Cir. 1990) (en banc) (stating
that knocking on a suspect’s door, when he has no knowledge of the investigation, does not
impermissibly create the exigency). Police clearly created the exigency by knocking on the door.
See id. at 768-69. Moreover, the fact that they went to the door with battering ram in hand
shows that they intended to enter the apartment whether consensually admitted or not. The
“exigency” was no more than a pretext for a warrantless search.
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For example, if knocking on the suspect’s door allows police to claim
exigent circumstances, the warrant requirement itself could be ren-
dered pointless.?>® Cases like United States v. MacDonald,>>® where
no real exigency existed prior to police knocking on the suspects’
door, should not be allowed because police can abuse such situations
and circumvent the warrant requirement altogether.

Requiring police to anticipate the need for a warrant serves
Fourth Amendment values. It does so by safeguarding the sanctity of
the home and reducing the number of warrantless searches.?®® If po-
lice are forced to anticipate the need for a warrant, then surely they
will be more likely to “think warrant” and thus avoid warrantless
searches.?°! Police will not always be required to obtain a warrant
whenever there is probable cause, but when the failure to do so results
in a warrantless search there should be greater scrutiny of police con-
duct.?°2 It may only be one factor in deciding whether officers exer-
cised reasonable prudence, and the police should be given credit for
trying to obtain a warrant. In general, however, failure to obtain a
warrant when there is a good chance that an investigation will require
a search of a residence should be viewed with suspicion.?®> As an ex-
ample, in controlled delivery cases, if possible, police should obtain an
anticipatory warrant. In addition, since police control the time and
manner of delivery, if an anticipatory warrant is unavailable, the
courts should not countenance a delay in obtaining a warrant after
delivery has been made.

The proposed rule would also require that warrantless searches
be no more intrusive than necessary in time or scope to secure the
evidence.?** The goal of a warrantless entry into a residence is to
maintain the status quo.?¢> Therefore, such searches should be limited
to cursory checks of the interior to make sure no one has access to the
evidence.?°® Any further search is beyond the purpose of the excep-
tion and should be beyond the limits of the Fourth Amendment.2%”
Police should also move with diligence to obtain a warrant and con-

258. See id.

259. 916 F.2d 766.

260. See Payton v. New York, 44 U.S. 573, 602 (1980).

261. United States v. Cuaron, 700 F.2d 582, 592-93 (10th Cir. 1983) (Kelly, D.J., dissenting).
262. See United States v. Johnson, 12 F.3d 760, 765 (8th Cir. 1993). The court considered the

failure to get an anticipatory warrant a factor in the general reasonableness of the inspectors’
actions. See id.

263. See id.
264. See United States v. Palumbo, 742 F.2d 656, 659 (1st Cir. 1984). “When such an exi-
gency is found . . . the least restrictive intrusion is to be adopted, or the whole constitutional

requirement for obtaining a warrant would be defeated.” Id.
265. See LAFAVE, supra note 8, at § 6.5.
266. See id.
267. See id.
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duct a search.26® It seems reasonable to expect that a warrantless in-
trusion into a home would only be sustained for a minimal amount of
time.?%°

V. TEest CASE APPLYING THE “PROBABLE CAUSE-PROBABLE
CAUSE RULE”

The proposed rule will now be applied to a hypothetical case so
that its significant facets can be explored. In the hypothetical, police
have intercepted a package containing drugs, inserted a transmitter,
and made a controlled delivery to Residence A. The police have ob-
tained an anticipatory warrant to search Residence A. Shortly after
delivery, the man who signed for the package exits Residence A,
places the package in a car, and drives to Residence B. He removes
the package from the car and enters that residence. Almost immedi-
ately, another man exits Residence B and drives away in the same car
with police following him. At this point, police begin the process of
seeking a telephonic warrant for Residence B. The man who is now in
the car begins driving erratically, and police feel they need to pull him
over. The man is arrested, but says nothing to police. The transmitter
indicates the package is unopened. The police become nervous and
worry that the suspect in Residence B is expecting the suspect who is
in custody to return. They decide that he might be aware of the inves-
tigation and make an entry into the house to prevent the destruction
of evidence. The police arrest the suspect, find the unopened package
in plain view, and find drugs, cash, and other paraphernalia in a
dresser in an unoccupied bedroom.

In applying the first part of the proposed rule, there is no doubt
that police had probable cause to believe evidence of a crime was in
the residence. The police knew that the package containing drugs was
in Residence B. They observed the suspect take the package to that
location.

The second part of the test requires that police have probable
cause to believe that evidence is in danger of imminent destruction.
This should be based on “facts and circumstances within the officer’s
knowledge,”?7° which must be “sufficient to warrant a prudent person,
or one of reasonable caution, in believing, in the circumstances shown,
that”27! evidence is in danger of being destroyed.

In the hypothetical, probable cause of destruction is not satisfied.
The police did not have a sufficient basis for believing the evidence

268. See Illinois v. McArthur, 531 U.S. 326, 332 (2001).
269. See id.

270. Michigan v. DeFillippo, 443 U.S. 31, 37 (1979).
271. Id.
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would be destroyed. First, the package had not been opened. Thus,
the package itself could not have alerted the suspects to the investiga-
tion. Second, the concern that the arrested suspect’s late return to
Residence B would tip off the suspect still at Residence B was too
speculative to suffice on its own. It certainly was a possibility, but,
without more specific evidence, the police could not satisfy the proba-
ble cause standard.?’? Supposing the arrested suspect told police that
he was due back at Residence B at a certain time, however, his
delayed return could have been sufficient evidence to establish proba-
ble cause. It would have to be considered in light of the amount of
time that it would take to obtain the telephonic warrant. If the war-
rant was likely to be issued within a short time from when the suspect
was expected back, it still might not have been proper for police to
make a warrantless entry because they should wait for the warrant, if
possible.?73

The third part of the test requires police to avoid creating the
exigency and to exercise reasonable prudence in anticipating the need
for a warrant. The police did everything required of them under this
part of the rule. First, they obtained an anticipatory warrant for Resi-
dence A. Second, they sought a warrant for Residence B as soon as
they had probable cause. Third, they did not pull the car over in front
of Residence B, thereby alerting the suspect inside that the police
were on his trail. Fourth, his erratic driving arguably necessitated
pulling the suspect over. Even if police knew pulling him over could
have tipped off the suspect in Residence B, danger to the public could
make it reasonable for the officers to make the traffic stop.

The final part of the proposed rule requires that the warrantless
intrusion be as limited as possible. The police probably failed on this
prong, and the evidence in the unoccupied bedroom dresser would
have been suppressed even if the warrantless entry had been justified.
The goal of the warrantless entry is not to search the residence, but
rather to prevent the destruction of evidence. Once the suspect was in
custody and the house was secure, police should have waited to
search. If a suspect had been in the room, it is possible the search
would have been justified as incident to arrest, but that is a different
analysis requiring more facts.274

The proposed rule differs from the existing approaches in two im-
portant ways. First, it requires probable cause to believe that evi-

272. These facts are similar to United States v. Sangineto-Miranda, 859 F.2d 1501, 1507 (6th
Cir. 1988), where police had no specific information that the suspect knew of the investigation,
but the warrantless search was upheld.

273. See Salken, supra note 18, at 328-30.

274. See generally Chimel v. California, 395 U.S. 752 (1969) (holding that search incident to
arrest in a residence only extends to areas immediately surrounding arrestee).



\\server05\productn\ WA\WBN\42-3\WBN304.txt unknown Seq: 28 26-JUN-03 15:04

656 Washburn Law Journal [Vol. 42

dence is in danger of destruction. This is a higher standard than what
is generally required now, but it really only requires that police have
objective facts that make it probable or substantially likely that evi-
dence is in danger of destruction. Second, it requires police to exer-
cise reasonable prudence by not alerting the suspects to the existence
of the investigation and by obtaining a warrant before the exigency
arises, when appropriate. While most courts claim to require some-
thing like this, in reality police are often not held accountable for fail-
ing to avoid or anticipate the exigency. Thus, the proposed rule
should encourage police to seek warrants, which is faithful to the
Fourth Amendment’s preference for searches based on probable
cause as determined by a magistrate.

VI. CoNCLUSION

The destruction of evidence exigent circumstance exception to
the warrant requirement has created a great deal of confusion within
the circuit courts of appeals. This confusion has led to widely varying
standards for evaluating the constitutionality of warrantless searches
of residences. This wide variation is not expressed so much in the
banal phrasing of black letter tests, but rather the disparity lies in the
outcomes of cases that send one person to prison for many years and
let another go free. The United States Supreme Court should clarify
the factual circumstances under which warrantless entries are permis-
sible. In so doing, the Court should adopt the proposed rule as the
simplest and most faithful way to preserve and encourage Fourth
Amendment values.



