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How Similar Is Similar?: Confusing the Similarity
Standard for the Admission of Prior Crimes
Evidence Under the Plan Exception in

Child Molestation Cases

[State v. Jones, 85 P.3d 1226 (Kan. 2004)]

Joletta Friesen*

In the United States, society’s historical attitude about sexual victimi-
zation of children can generally be summed up in one word: denial.
Most people do not want to hear about it and would prefer to pretend
that such victimization just does not occur.!

I. INTRODUCTION

The pervasive attitude, failing to appreciate how frequently child
molestation occurs and the difficulties faced by the victims of such
crimes, makes the prosecution of child molestation cases difficult.
Frequently, no witnesses or physical evidence of the crime exists, a
victim has difficulty remembering the traumatic event, and “prosecu-
tions often become a swearing match between the victim and the
defendant.”?

When faced with these problems, prosecutors must search for ad-
ditional corroboration and testimony to support their case.?> Many
times, such corroboration takes the form of testimony from a prior
victim.* In Kansas, one way to admit this testimony is through the
plan exception to section 60-455 of the Kansas Statutes Annotated.>
If the prosecutor can prove that the defendant’s actions during the
prior crime “show the modus operandi or general method used by a
defendant to perpetrate similar but totally unrelated crimes”® and can
connect the modus operandi to the charged crime, then the prosecutor
can introduce the evidence under the plan exception.” The rationale
behind the plan exception is that “the method of committing the prior
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See id. at 1255.
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acts is so similar to that utilized in the case being tried that it is reason-
able to conclude the same individual committed both acts.”® The
prosecutor, therefore, must also overcome the similarity hurdle; the
prior crime must be “similar” to the crime charged to qualify for ad-
mission.” This is an exceptionally difficult task for prosecutors in a
state like Kansas where the boundary for the similarity standard has
been inconsistent.!?

In State v. Jones,'! the Kansas Supreme Court held that evidence
of a prior crime for indecent liberties with a child was not similar
enough to the charged crimes; therefore, the trial court abused its dis-
cretion when admitting the evidence under the plan exception to sec-
tion 60-455.12 The court found that the prior crime evidence did not
meet any of the previously recognized similarity standards.'> Al-
though the court did not explicitly overturn its precedent, the Jones
decision changed the analysis previously employed by the court when
admitting evidence under this statute in sexual misconduct cases.'#
The court implied that prior crimes evidence must meet a high degree
of fact-specific similarity that discounts factors that might be present
in all child molestation scenarios to qualify for admission.'>

The court created more confusion by basing its decision on a tor-
tured analysis of the similarity standard and focusing on the fact-spe-
cific differences between the crimes to reach its conclusion that the
prior crime was not similar.’® Taking into account the context of child
molestation,!” and its own precedent, the court should have focused
on a more objective similarity standard to admit the prior crime evi-
dence under a lower degree of similarity when analyzing the facts of
the abuse scenario.

Because the court chose not to follow precedent, this decision
represents a new trend for the admission of prior crimes evidence in

8. Id.
9. See id. at 1254.

10. See infra Part III.A. (discussing cases that illustrate the Kansas Supreme Court’s incon-
sistent descriptions of similarity in sexual misconduct cases).

11. 85 P.3d 1226 (Kan. 2004).

12. Id. at 1231-32.

13. Id. at 1231. In its decision the court noted three recognized similarity standards: strik-
ingly similar, signature, and similar enough. Id. at 1232. In addition to these three standards,
Kansas Supreme Court decisions have used other language describing the word similar. See
infra Part IILA.

14. See Jones, 85 P.3d at 1232. The dissent in Jones noted that State v. Tiffany is an example
of a case in which the court focused on the similarities of the crime, rather than the dissimilari-
ties. Id. at 1235 (Davis, J., dissenting) (citing State v. Tiffany, 986 P.2d 1064 (Kan. 1999)). The
Kansas Court of Appeals decision in State v. Kackley demonstrates the type of analysis em-
ployed by the majority in Jones, in which the court compared similarities and differences in its
analysis. See 92 P.3d 1128, 1133 (Kan. Ct. App. 2004).

15. See Jones, 85 P.3d at 1231-32.

16. See id. at 1231-33.

17. See infra notes 232-37 and accompanying text.
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the context of sex abuse cases in Kansas.!® It is a dangerous precedent
for those cases in which sexual abuse takes place over a number of
years, victims react differently to a defendant’s sexual advances, and
the defendant’s forms of abuse escalate. After the Jones decision, trial
court judges no longer have a significant amount of discretion to ad-
mit prior crimes evidence in sexual misconduct cases under the simi-
larity standard to the plan exception when the defendant claims that
the abuse did not occur.'” Admitting such evidence could risk the
jury’s decision being overturned on appeal.? Furthermore, prosecu-
tors now have a higher burden to meet when seeking to admit prior
crimes evidence under the plan exception.?! If the evidence does not
satisfy a high degree of fact-specific similarity, it is likely
inadmissible.??

The plain language of the current Kansas statute is the root of the
problem because it does not codify Kansas’ practice of liberally admit-
ting prior crimes evidence in sexual misconduct cases.??> Historically,
the “[Kansas courts’] interpretation of the plan exception to [section]
60-455 in sexual misconduct cases is . . . more liberal than the plan
exception in non-sexual misconduct cases.”?* Prior to and after the
codification of section 60-455, Kansas courts have taken this approach
to the admission of prior crimes evidence in sexual misconduct cases.?>
Kansas’ subsequent incongruous interpretations since the passage of
section 60-455 have created more confusion and resulted in the pro-
mulgation of at least seven different similarity standards.

This comment proposes a legislative solution to the problems be-
hind interpreting section 60-455 of the Kansas Statutes Annotated
that will promote fairness toward both the victim and the defendant.
To avoid future convoluted analysis under the current Kansas statute

18. See Jones, 85 P.3d 1226. This case also represents the changes in the makeup of the
Kansas Supreme Court. Justices Gernon, Luckert, and Beier joined the court in 2003, and Jus-
tice Nuss joined in 2002. Kansas SUPREME CoURT, Kansas SUPREME COURT JUSTICES, at
http://www.kscourts.org/supct/scbios.htm (last visited Oct. 24, 2004). These newest justices,
along with Justice Allegrucci, now represent the majority regarding this issue. See Jones, 85 P.3d
at 1226.

19. See Jones, 85 P.3d at 1232.

20. See id.

21. See id.

22. See id.

23. See KAN. STAT. ANN. § 60-455 (1994). Compare State v. Damewood, 783 P.2d 1249,
1253 (Kan. 1989) (admitting prior crimes evidence where the prior crime was strikingly similar to
the charged crime), with State v. Morgan, 485 P.2d 1371, 1372 (Kan. 1971) (admitting prior
crimes evidence where the prior crime had somewhat similar circumstances to the charged
crime).

24. Troy W. Purinton, Call It a “Plan” and a Defendant’s Prior (Similar) Sexual Misconduct
Is in: The Disappearance of K.S.A. 60-455, 70 J. Kan. B. Ass’~ 30, 30 (Sept. 2001).

25. Compare State v. Stitz, 206 P. 910, 911 (Kan. 1922) (admitting prior crimes evidence
based on the defendant’s lustful disposition before the passage of section 60-455), with State v.
Gonzales, 535 P.2d 988, 990 (Kan. 1975) (admitting prior crimes evidence when the display of
force used in the prior crime had sufficient similarity to the display of force used in the charged
crime after the passage of section 60-455).
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and to update an antiquated statute, the Kansas legislature should
adopt a statute that codifies the Federal Rules of Evidence 413 to 415,
along with Kansas’ common law practice of liberally admitting prior
crimes evidence in sex abuse cases. Federal Rules of Evidence 413 to
415 permit the inference that the defendant has a propensity to molest
children, and thus is more likely to have committed the charged crime
in accord with this character trait.?°

To protect the defendant, this statute should contain the recom-
mendations from the Judicial Conference, including the set of factors
outlined by the Conference that were omitted from the current Fed-
eral Rules of Evidence 413 to 415.27 As part of a balancing test under
the recommended factors, the court is required to consider similarities
and differences between the prior crime and the charged crime.?® To
protect the victim, the similarity analysis under this balancing test
should be flexible to account for differences that occur in child abuse
cases because of the length of the abuse, the victim’s response, and the
defendant’s escalating forms of abuse. Thus, the legislation should
take a middle ground to provide fairness for both the victim and the
defendant.

II. CASE DESCRIPTION

In 1988, Charlie M. Jones, Jr. was convicted of indecent liberties
with a child, L.D.?° He was released from prison in 1990.3° After his
release, Jones moved to Wichita, Kansas, and in 1993 he moved in
with his common-law wife, Lorie W., and her nine-year old daughter,
M.W.3t In January 2002, Jones was tried for molesting his stepdaugh-
ter, M.W., and his biological daughter, S.J.32 The trial court admitted
evidence of Jones’ prior conviction of indecent liberties with L.D.
under the plan exception to section 60-455.33

A. The Abuse, Location, and Surrounding Circumstances

At the trial for molesting M.W. and S.J., the State introduced
Jones’ 1988 conviction through a journal entry of the conviction and
through testimony of the victim, L.D.3* L.D. testified regarding the
abuse she suffered at the hands of Jones.?> Her birth mother, Loretta,

26. See FED. R. EviD. 413-415.

27. See infra notes 298-99 and accompanying text.
28. See infra note 299 and accompanying text.

29. State v. Jones, 85 P.3d 1226, 1228 (Kan. 2004).
30. Id.

31. Id.

32. Id. at 1228-29.

33. Id. at 1229.

34, Id.

35. Id. at 1229-30.
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married Jones when L.D. was between eight and ten years old.3¢ In
May 1983, Loretta and Jones had a child together, S.J.37 L.D. testified
that the sexual abuse began when she was between eight and nine
years old, around the time of S.J.’s birth, and ended when she was
fourteen, after she reported the abuse.38

L.D. stated that the abuse began with Jones “taking off her
clothes, touching her with his hands and penis, and rubbing himself on
her.”3® Jones would “masturbate, fondle her vagina and breast area,
and tell her that he loved her. He also wanted her to say she loved
him.”4% Moreover, L.D. testified that Jones attempted to have sexual
intercourse with her but never succeeded because L.D.’s reaction pre-
vented it.#!

L.D. also described the location and other circumstances sur-
rounding the abuse.*> She said that the abuse occurred in multiple
rooms of the house.*® It occurred “in her bedroom if no one was
home, the dining room, and ‘just wherever’ in the house.”#* She
stated that the abuse occurred at night or when Jones would take her
home from school.*> “Jones molested her in a little bathroom stall
and once in a small travel trailer where the family lived.”#¢ L.D. said
that her mother, Loretta, did not participate in any of the acts and
“there was no talk of colors, rituals, or ‘family values.’ 47

Jones moved in with Lorie, M.W.’s mother, and M.W. in October
1993.48 M.W. was home schooled and testified that the sexual abuse
began in 1996, when she was twelve years old.*” At that time, Lorie
and Jones had two children together and “Lorie was pregnant with the
third.”>® M.W. described abuse, including intercourse, that took place
in different rooms in the house.>® Sometimes M.W., Lorie, and S.J.
had sex with Jones at the same time and sometimes Jones abused
M.W. individually.>> M.W. said that Jones abused her on a weekly

36. Id. at 1229.
37. Id. S.J.is one of the alleged victims from the present case. Id. at 1228.
38. Id. at 1229-30.
39. Id. at 1229.
40. Id.

41. Id.

42. Id. at 1229-30.
43. Id. at 1229.
44. Id.

45. Id. at 1229-30.
46. Id. at 1230.
47. Id.

48. Id. at 1228.
49. Id. at 1228-29.
50. Id. at 1228.
51. Id.

52. Id.
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basis until July 2001, after S.J. reported the abuse.>® Like L.D., M.W.
noted that Jones “told her he loved and cared for her very much.”>*

In 1999, S.J., Jones’ daughter from his marriage to Loretta,
moved into the household; she was sixteen.>> S.J. testified that the
abuse, including intercourse, occurred several times per week after
she moved in, and stopped when she moved out in 2001, after her
eighteenth birthday.>® S.J. stated that her first experience with Jones
occurred as a group sex act with Lorie and M.W.>7 She said that
“Jones had approached her about a ‘little cult . . . with witchery and
things’ that existed in the family.”>® Moreover, S.J. detailed that indi-
vidual incidents of abuse occurred in “the living room, Jones’ bed-
room, the bedroom she shared with M.W., the bathroom, the kitchen,
the shed, and the camper.”>® Jones also told S.J. that he loved her.®°

B. Secrecy of the Abuse

Jones required L.D. to keep the abuse a secret, so L.D. did not
inform her mother.®' Finally, at fourteen, L.D. broke her silence and
reported the abuse.®? As a result, Jones was convicted of indecent
liberties with a child.®3

M.W. stated that she did not tell anyone about the abuse because
Jones told her that her brothers and sisters would be taken away if
anyone found out about the abuse.®* On July 30, 2001, M.W. initially
told the police that no abuse had occurred.®> At that time, she “was
extremely fragile and would often break down and cry.”®® After a
police interview, all of the children were removed from the home.®”
In October, investigators interviewed M.W. again and at that time she
revealed the abuse.®® After that interview, M.W. saw her younger sib-
lings with more frequency.®® S.J. also kept the abuse a secret until she
moved out of the house in July 2001.7°

53. Id. at 1228-29.
54. Id. at 1228.
55. Id. at 1228-29.
56. Id. at 1229.
57. Id. at 1228.

59. Id. at 1229.
60, Id. at 1232.
61 Id. at 1230.

63. Id. at 1228.
64. Id. at 1229.
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C. Jones’ Defense Testimony

Jones denied that he abused either M.W. or S.J. and claimed that
he had a back injury during the time of the alleged group sex inci-
dents.”! Jones’ employer corroborated this story and testified that
Jones was on leave from work during the dates of the alleged group
sex act because of a back injury.”? Lorie also stated that she did not
believe Jones abused M.W. or S.J. and that she did not participate in,
or have knowledge of, any abuse.”® A neighbor, who visited the home
on a daily basis, said that she had no knowledge of the abuse.”*
M.W.’s grandmother testified that she visited the home weekly and
never witnessed abuse.”> When M.W.’s grandmother questioned her
about the abuse, M.W. denied that anything had occurred.”®

D. Procedural History

Jones was charged and tried on several counts of sexual miscon-
duct.”” Prior to trial, the trial court judge determined that, pursuant to
section 60-455, the State could introduce evidence of Jones’ 1988 con-
viction for indecent liberties with a child to show Jones’ plan to molest
M.W. and S.J.78 A jury found Jones guilty of rape, aggravated incest,
incest, and aggravated indecent liberties with a child.”” He was found
not guilty of criminal threat and aggravated criminal sodomy.3° Jones
was sentenced to seventy years in prison.®! He later appealed his
conviction.$?

The Kansas Supreme Court transferred the case on its own mo-
tion pursuant to section 20-3018(c) of the Kansas Statutes Anno-
tated.83 Jones presented four issues on appeal; the court gave him a
new trial based on the first issue and therefore did not need to address
the other three.®* The court characterized the issue as whether “the
district court err[ed] in admitting evidence regarding a prior convic-

71. Id. at 1230.

72. Id.

73. Id.

74. Id.

75. Id.

76. Id.

77. 1d. For his conduct toward S.J., Jones was charged with incest, aggravated incest, and
criminal threat. Id. For his conduct toward M.W., Jones was charged with rape, aggravated
indecent liberties with a child, aggravated incest, aggravated criminal sodomy, and criminal sod-
omy. Id.

78. Id. at 1229.

79. Id. at 1230.

80. Id. The criminal threat was toward S.J. Id. The sodomy charge was for Jones’ conduct
with M.W. [d.

81. Id. at 1228.

82. Id.

83. Id.; see KaN. Stat. AnN. § 20-3018(c) (1995).

84. Jones, 85 P.3d at 1228. The court did not decide the following three issues:

2. During the time interval between State v. Gould, 271 Kan. 394, 23 P.3d 801 (2001),

and the 2002 amendments to K.S.A. 21-4716, did the district court have authority to
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tion for indecent liberties with a child under the plan exception of
[section] 60-455.”%5 On a 5-2 vote, the court reversed the conviction
and remanded the case for a new trial.8¢

III. BACKGROUND
A. A Brief History of Federal Propensity Evidence Rules

“For over two centuries, American courts have adhered to the
tenet that a litigant may not introduce testimony about a specific act
by a person in order to establish the person’s character and then infer
that on a particular occasion, the person acted consistently with his or
her character.”®” Although the traditional common law banned the
admission of propensity evidence, “many states applied the prohibi-
tion more laxly in sex offense prosecutions.”8

The adoption of the Federal Rules of Evidence on both federal
and state levels began to change the common law practice of differen-
tiating between admissibility of prior sexual misconduct and non-sex-
ual misconduct.?® Federal Rule of Evidence 404(b) bans propensity
evidence by stating, “Evidence of other crimes, wrongs, or acts is not
admissible to prove the character of a person in order to show action
in conformity therewith.”®® This rule established exceptions to the ad-
mission of prior crime evidence “such as proof of motive, opportunity,
intent, preparation, plan, knowledge, identity, or absence of mistake
or accident.” Arguably, the adoption of this rule on both national
and state levels superseded prior lustful disposition case law that liber-
ally admitted prior crimes evidence in sexual misconduct cases.”?

impose an upward durational departure sentence if a jury found the existence of
aggravating factors?

3. If the district court was authorized to use a separate upward durational departure
sentencing procedure, did such procedure violate the Sixth and Fourteenth Amend-
ments to the United States Constitution?

4. Did the district court violate the Double Jeopardy Clause when sentencing Jones
for rape based on a criminal history score of A and for aggravated incest based on
the jury’s factual finding that he was a sexual predator?

Id.

85. Id.

86. Id. at 1233. Justice Nuss wrote for the majority, which included Justices Beier, Gernon,
Luckert, and Allegrucci. Id. at 1226. Justice Davis wrote the dissenting opinion and Chief Jus-
tice McFarland joined the dissent. Id.

87. Edward J. Imwinkelried, A Small Contribution to the Debate Over the Proposed Legisla-
tion Abolishing the Character Evidence Prohibition in Sex Offense Prosecutions, 44 SYRACUSE L.
REev. 1125, 1125 (1993).

88. Id. at 1127; see also Thomas J. Reed, Reading Gaol Revisited: Admission of Uncharged
Misconduct Evidence in Sex Offender Cases, 21 Am. J. Crim. L. 127, 170 n.238 (1993) (providing
a review of case law from twenty-nine states that admit uncharged sexual misconduct evidence
under some form of a lustful disposition exception).

89. Imwinkelried, supra note 87, at 1127-28.

90. Fep. R. Evip. 404(b).

91. Id.

92. Imwinkelried, supra note 87, at 1127-28.
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In 1995, despite protests from the Judicial Conference of the
United States, Congress adopted Federal Rules of Evidence 413 to
415.93 These rules admit prior crimes evidence in sexual assault and
child molestation cases. Under Rule 413, “evidence of the defen-
dant’s commission of another offense or offenses of sexual assault is
admissible, and may be considered for its bearing on any matter to
which it is relevant.”?* Similarly, Rule 414 admits this evidence in
child molestation cases.”> Finally, Rule 415 addresses the admission of
sexual abuse and child molestation evidence in civil trials.”¢ In United
States v. Enjady,’” the Tenth Circuit found Rule 413 constitutional, but
subject to the Rule 403 balancing test.”® Thus far, federal circuit
courts have not overturned these rules as unconstitutional.®®

The Kansas legislature has yet to pass these recent amendments
to the Federal Rules of Evidence 413 to 415, relating to sexual assault
and child molestation.!® The effect of the Kansas courts’ broad inter-
pretation of section 60-455 in sexual misconduct cases is like Federal
Rules of Evidence 413 to 415 because prior crimes for sexual abuse
are admitted more liberally than non-sexual crimes.'®' With its deci-
sion in Jones, however, the Kansas Supreme Court digressed from its
broad interpretation in favor of a strict rule of admissibility.!02

B. Evolution of Kansas Law

The Kansas legislature has not passed the most recent Federal
Rules of Evidence, although they were designed as models for the

93. FEp. R. Evip. 413-415. Congress adopted these rules as part of the Violent Crime Con-
trol Law Enforcement Act of 1994. See Judicial Conference of the United States, Report of the
Judicial Conference on the Admission of Character Evidence in Certain Sexual Misconduct Cases,
159 F.R.D. 51, 51-53 (1995).

94. Fep. R. Evip. 413.

95. Fep. R. Evip. 414.

96. Fep. R. EviD. 415.

97. 134 F.3d 1427 (10th Cir. 1998).

98. Id. at 1433. The Tenth Circuit determined that to meet constitutional requirements,

[the] Rule 403 balancing in the sexual assault context requires the court to consider: 1)

how clearly the prior act has been proved; 2) how probative the evidence is of the

material fact it is admitted to prove; 3) how seriously disputed the material fact is; and

4) whether the government can avail itself of any less prejudicial evidence. When ana-

lyzing the probative dangers, a court considers: 1) how likely is it such evidence will

contribute to an improperly-based jury verdict; 2) the extent to which such evidence

will distract the jury from the central issues of the trial; and 3) how time consuming it

will be to prove the prior conduct.

Id.

99. See, e.g., United States v. Gabe, 237 F.3d 954, 959-60 (8th Cir. 2001) (finding no abuse
of discretion when a district court admitted the sexual abuse evidence under Rule 414 and per-
formed a modified Rule 403 balancing test); United States v. LeMay, 260 F.3d 1018, 1027 (9th
Cir. 2001) (concluding that Rule 414, subject to the Rule 403 balancing test, does not violate the
Due Process Clause of the Constitution); United States v. Larson, 112 F.3d 600, 604-05 (2d Cir.
1997) (concluding that Rule 414 is subject to the Rule 403 balancing test).

100. See KAN. STAT. ANN. § 60-455 (1994).
101. See Purinton, supra note 24, at 31-32.
102. See State v. Jones, 85 P.3d 1226, 1232 (Kan. 2004).
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states to address the controversy regarding the admission of prior
crimes evidence in sexual misconduct cases.'?? Kansas follows the ban
on propensity evidence with exceptions as established by section 60-
455. Adopted in 1963, section 60-455 provides that

[sJubject to K.S.A. 60-477 evidence that a person committed a crime
or civil wrong on a specified occasion, is inadmissible to prove his or
her disposition to commit crime or civil wrong as the basis for an
inference that the person committed another crime or civil wrong
on another specified occasion but, subject to K.S.A. 60-455 and 60-
448 such evidence is admissible when relevant to prove some other
material fact including motive, opportunity, intent, preparation,
plan, knowledge, identity or absence of mistake or accident.104

This law has very little legislative history because the Kansas legisla-
ture passed it as part of Uniform Rule of Evidence 55, one of the
uniform laws proposed by the National Commissioners on Uniform
State Laws.105

Controversy over section 60-455 continued with the landmark
State v. Bly'%¢ case in which the court interpreted section 60-455 as an
“exclusive” rule, that evidence must match one of the eight listed ex-
ceptions to qualify for admission.'%7 Since that time, the Kansas Su-
preme Court has circumvented this holding by admitting evidence
“independent of” section 60-455.19% As the Kansas Supreme Court
noted in State v. Rucker,' “[flew areas of our jurisprudence have
been subject to more conflicting views and decisions than the applica-
tion of [section] 60-455.”110

Historically, the Kansas Supreme Court has interpreted the plan
exception to section 60-455 more liberally in sexual misconduct
cases.!'! Conversely, the Kansas Supreme Court follows a strict stan-
dard for admitting prior crimes evidence in non-sexual misconduct
cases.!''2 In State v. Damewood,''3 the Kansas Supreme Court recog-
nized two theories used to admit prior crimes evidence under the plan
exception in sexual misconduct cases.!'* These theories include:

103. See KaN. STAT. ANN. § 60-455; Sherry L. Scott, Fairness to the Victim: Federal Rules of
Evidence 413 and 414 Admit Propensity Evidence in Sexual Offender Trials, 35 Hous. L. REv.
1729, 1765 (1999).

104. KaN. StaT. ANN. § 60-455 (emphasis added).

105. See generally Christopher M. Joseph, Comment, Other Misconduct Evidence: Rethink-
ing Kansas Statutes Annotated Section 60-455, 49 U. Kan. L. Rev. 145 (2000) (detailing the
history of section 60-455).

106. 523 P.2d 397 (Kan. 1974).

107. Id. at 403-04; Joseph, supra note 105, at 146.

108. See, e.g., State v. Crossman, 624 P.2d 461, 464 (Kan. 1981).

109. 987 P.2d 1080 (Kan. 1999).

110. Id. at 1087.

111. See Purinton, supra note 24, at 31-32.

112. See, e.g., State v. Marquez, 565 P.2d 245, 250-51 (Kan. 1977) (requiring the prior crime
of burglary to have strikingly similar features to the charged crime of burglary); Purinton, supra
note 24, at 31-32.

113. 783 P.2d 1249 (Kan. 1989).

114. Id. at 1254.
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(1) “the evidence, though unrelated to the crimes charged, is admitted
to show the modus operandi or general method used by a defendant
to perpetrate similar but totally unrelated crimes[;]”*!5 and (2) “[the]
evidence of prior crimes or acts is admissible to show plan where there
is some direct or causal connection between the prior conduct and the
crimes charged.”!16

In Kansas, the similarity standard dictates whether the evidence
represents the defendant’s plan to commit similar crimes.''? The Kan-
sas Supreme Court has upheld admission of evidence in sexual mis-
conduct cases under a variety of different descriptions: strikingly
similar,!'® signature,''® marked similarity,'?° substantially similar,'?!
sufficient similarity,'?? similar enough,!>> and somewhat similar cir-
cumstances.'>* Thus, the Kansas Supreme Court has admitted prior
crimes evidence under the plan exception by using at least seven dif-
ferent descriptions of the word “similar.”

The highest standards for similarity described by the Kansas Su-
preme Court are the strikingly similar, signature, marked similarity,
and substantially similar standards.'>> The court in Damewood ap-
proved the strikingly similar standard.’?¢ In its decision, the court
found that the evidence of the prior crime was strikingly similar be-
cause, during both crimes, the defendant lured young boys with no
previous relationship to the defendant into helping him with his bee-
keeping operation and then sexually abused them.'?” Without fully
describing the nature of the sexual abuse in the first case, the court
found no error in admitting the evidence under the plan exception.!?8
Moreover, the court in State v. Tolson'?° found that the Damewood
decision also represented the signature standard when it stated that in
Damewood “there was a method of operation, and it was so distinct as
to be a ‘signature.’ 130

115. Id. The Jones decision falls under this theory. See id.

116. Id. at 1255.

117. See id. at 1254.

118. Damewood, 783 P.2d at 1253.

119. State v. Tolson, 56 P.3d 279, 283 (Kan. 2002) (describing the method used in Damewood
as signature).

120. State v. Hampton, 529 P.2d 127, 130 (Kan. 1974).

121. State v. Rucker, 987 P.2d 1080, 1088 (Kan. 1999).

122. State v. Gonzales, 535 P.2d 988, 990 (Kan. 1975).

123. State v. Clements, 843 P.2d 679, 682 (Kan. 1992).

124. State v. Morgan, 485 P.2d 1371, 1372 (Kan. 1971).

125. State v. Damewood, 783 P.2d 1249, 1253 (Kan. 1989) (strikingly similar); State v. Tolson,
56 P.3d 279, 283 (Kan. 2002) (describing the method used in Damewood as signature); Hampton,
529 P.2d at 130 (marked similarity); Rucker, 987 P.2d at 1088 (substantially similar).

126. Damewood, 783 P.2d at 1253.

127. Id. at 1252-53.

128. Id. at 1253, 1255.

129. 56 P.3d 279 (Kan. 2002).

130. Id. at 283.
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The Kansas Supreme Court established the marked similarity
standard in State v. Hampton.'3! The court in Hampton found marked
similarity because, even though the defendant did not have inter-
course with each of the victims, the victims “were choked or stran-
gled,” the defendant had a knife, and he offered “to pay for
intercourse in the future.”132

In State v. Rucker,'33 the Kansas Supreme Court found the crimes
substantially similar when both victims were abused from age five un-
til puberty, were Rucker’s children, were subject to similar sex acts,
were slapped for protesting, and were threatened that Rucker would
kill their pets if they did not keep the abuse a secret.!3* Thus, in
Rucker the substantially similar standard included similarities in age,
familial status, circumstances of the abuse, and threats by the defen-
dant to keep the abuse a secret.!3>

The lowest standards for admitting prior crime evidence identi-
fied by the Kansas Supreme Court are sufficient similarity, similar
enough, and somewhat similar circumstances.'3¢ In State v. Gonza-
les,'37 the court found sufficient similarity because the defendant at-
tempted to rape his victims and used force on each occasion.!38
Because of adverse responses from some of the victims at the time of
the crime, the defendant did not rape each one, but the display of
force was present in each.’?® The display of force established suffi-
cient similarity to allow the admission of the prior crimes evidence.!4°

In State v. Clements,'*! the court described the similar enough
standard. The defendant’s prior crime was performing oral sex on an
eleven-year-old boy he sometimes saw at a baseball card shop.'#> He
was later tried for developing “a relationship with a family,” hiring
young boys in the family to help him with “odd jobs at the house,” and
then molesting them.'#3> The court in Clements found that “[t]he gen-
eral method used by Clements to entice young boys is similar enough
to show a common approach that is tantamount to a plan.”144

131. 529 P.2d 127 (Kan. 1974).

132. Id. at 130.

133. 987 P.2d 1080 (Kan. 1999).

134. Id. at 1088.

135. See id.

136. State v. Gonzales, 535 P.2d 988, 990 (Kan. 1975) (sufficient similarity); State v. Cle-
ments, 843 P.2d 679, 682 (Kan. 1992) (similar enough); State v. Morgan, 485 P.2d 1371, 1372
(Kan. 1971) (somewhat similar circumstances).

137. 535 P.2d 988 (Kan. 1975).

138. 1Id. at 989-90.

139. Id.

140. Id. at 990.

141. 843 P.2d 679 (Kan. 1992).

142. Id. at 681.

143. Id. at 680.

144. Id. at 682.
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Finally, in State v. Morgan,'#> the court articulated the somewhat
similar standard. The defendant had allegedly raped two women on
separate occasions, and he was later prosecuted for raping a third vic-
tim.'#¢ In that case the court upheld the admission of the evidence
and noted that the “two other women . . . had been forcibly raped by
defendant under somewhat similar circumstances.”!4’

The Kansas Supreme Court has admitted evidence under both
high and low degrees of similarity.’#® Only in State v. Davidson'#° did
the Kansas Court of Appeals begin to divert from Kansas Supreme
Court precedent that allowed for varying degrees of similarity. In Da-
vidson, the court articulated some of the similarities: “All of the vic-
tims were related to the defendant by marriage and under the age of
10; some form of fondling to ejaculation was among the sex acts; the
abuse happened when other adults were not present; and all of the
victims were threatened.”'>® These similarities probably would have
met the lowest similarity standard under Kansas Supreme Court pre-
cedent; however, in Davidson the court found that “some of the simi-
larities between the prior acts and the charged acts, e.g., isolation of
and threats toward the victim, are present in nearly all child sexual
abuse scenarios.”’>! The court described the dissimilarity such that
“the charged acts do not match the behavior engaged in with the girls,
and the victims were different genders.”'>2 The court in Davidson
found the evidence was not strikingly similar and was therefore
inadmissible.!3

While Kansas has had a divisive history over the interpretation of
section 60-455 and the plan exception, the Kansas Supreme Court has
historically allowed the admission of sexual misconduct evidence
under both high and low degrees of similarity.’>* Since the Davidson
decision from the Kansas Court of Appeals and most recently the
Kansas Supreme Court’s decision in Jones, Kansas courts seem to be

145. 485 P.2d 1371 (Kan. 1971).

146. Id. at 1372.

147. Id.

148. Compare State v. Damewood, 783 P.2d 1249, 1253 (Kan. 1989) (strikingly similar), with
Morgan, 485 P.2d at 1372 (somewhat similar circumstances).

149. 65 P.3d 1078 (Kan. Ct. App. 2003), rev. denied 2003 Kan. LEXIS 380, at *1 (June 26,
2003). Justice Carol Beier wrote the opinion in Davidson before being appointed to the Kansas
Supreme Court. Id. at 1082. Justice Beier joined the majority in Jones. See State v. Jones, 85
P.3d 1226 (Kan. 2004).

150. Davidson, 65 P.3d at 1087.
151. Id.
152. Id.
153. Id.

154. Compare State v. Damewood, 783 P.2d 1249, 1253 (Kan. 1989) (strikingly similar), with
State v. Morgan, 485 P.2d 1371, 1372 (Kan. 1971) (somewhat similar circumstances).
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restricting their precedent of liberally admitting prior crimes evidence
in sexual misconduct cases.!>>

IV. ANALYSIS

In his appeal, Jones argued that the trial court abused its discre-
tion by admitting evidence of his prior crime that did not address a
material issue of fact.!>® He asserted that the admitted evidence was
not similar to the charged crime; therefore, it was more prejudicial
than probative and violated Jones’ constitutional right to a fair trial.’>”
In response, the State argued that the evidence qualified for admission
under the plan exception because Jones denied the abuse; a dispute
existed regarding the charged sex offenses; the evidence was relevant
to prove Jones’ plan to molest M.W. and S.J.; the crimes were similar;
and the court did not abuse its discretion.'>® The majority, focusing
on the differences between the crimes, decided the prior crime evi-
dence was inadmissible because it did not meet the strikingly similar,
signature, or similar enough standards.’>® The dissent argued the
court did not abuse its discretion by admitting evidence because the
trial court has the latitude to admit this evidence consistent with Kan-
sas Supreme Court precedent.!®®

A. Parties’ Arguments
1. Charlie Jones

Arguing that the court abused its discretion by admitting evi-
dence used to demonstrate his criminal propensity, Jones called for
the court to reverse his conviction.'®! Jones contended the court ad-
mitted evidence of his prior crime that did not address a material issue
of fact; that violated his due process right to a fair trial; and that
lacked similarity to the crime charged because it was more prejudicial
than probative.'> Because plan was not disputed and the evidence
was irrelevant, L.D.’s testimony “unfairly bolster[ed] [M.W.’s and
S.J.’s] testimony.”163

Under his similarity argument, Jones asserted that the only simi-
larity between the two crimes was that he lived in the same household

155. See State v. Jones, 85 P.3d 1226, 1232 (Kan. 2004). In the Jones case, neither the trial
court judge nor the parties had an opportunity to follow or argue Davidson, because Davidson
was not decided until after briefs were filed by both parties for the appeal.

156. Brief of Appellant at 9, Jones (No. 88,720).

157. Id.

158. Brief of Appellee at 9, Jones (No. 88,720).

159. Jones, 85 P.3d at 1232.

160. See id. at 1236-37 (Davis, J., dissenting).

161. Brief of Appellant at 16, Jones (No. 88,720).

162. Id. at 9.

163. Id. at 15.
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with the girls and that such evidence was not striking enough to qual-
ify as a plan.'®* Because the evidence was not similar, Jones believed
the evidence served to unfairly impeach him at trial; without this evi-
dence, the jury may have believed his defense.'¢>

Furthermore, Jones stated that the prior crime evidence improp-
erly influenced the jury because both girls had reasons to lie and no
physical evidence corroborated their stories.'®® M.W. might have lied
so that she could see her brothers and sisters.'®” S.J. could have lied
because she was upset with Jones and Lorie for their role in her termi-
nation from Wendy’s, where she and Lorie worked.!®® During an ar-
gument related to her firing, S.J. asserted that Jones had threatened to
show her “what the business end of a shotgun was for.”1®® Con-
versely, Jones testified that “[w]hen S.J. was fired from Wendy’s, she
told him he’d be sorry.”'7° Jones asserted that because the crimes
were not similar and because both girls had motives to lie, L.D.’s testi-
mony unfairly prejudiced the jury.'”!

2. State of Kansas

The State argued that the trial court did not abuse its discretion
by admitting the prior crimes evidence because the crimes were simi-
lar and the court’s decision was not “arbitrary, fanciful, or unreasona-
ble,” and therefore did not violate the standard of review.!”? The
State contended that the evidence was admitted to prove a material
fact because Jones denied that any abuse had occurred.'”> The State
also wanted the evidence admitted to show that Jones’ conduct during
the prior crime demonstrated Jones’ plan for molesting the girls in the
present case.l74

Even though the abuse suffered by M.W. and S.J. is common in
sexual misconduct cases, the State noted Clements, which rejected the
argument that features common to all crimes do not demonstrate plan
when it stated that “‘the existence of a structured design, not common
features, . . . determine admissibility.””17> Thus, the State argued that
in sexual misconduct cases it did not have to prove that a detailed plan
existed.l’¢ The State contended the defendant’s general method for

164. Id. at 14-15.

165. Id. at 14-16.

166. Id. at 16.

167. Id. at 5.

168. Id. at 3.

169. Id.

170. Id. at 7.

171. Id. at 16.

172. Brief of Appellee at 15-16, Jones (No. 88,720).
173. Id. at 10.

174. Id.

175. Id. at 13 (quoting State v. Clements, 843 P.2d 679, 681 (Kan. 1992)).
176. Id. at 14.
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sexually abusing the girls was enough to qualify as strikingly similar to
L.D.’s experience.!”” There were similarities in the age, gender, and
familial relationship of the girls.!”® Additionally, Jones abused the
girls when no one else was around; he fondled the girls and achieved
penetration with M.W. and S.J.; he expressed his love for them after
the abuse and wanted a similar response; and the abuse occurred in
multiple rooms inside and outside the house.'”® Based on these simi-
larities, the State maintained that the trial court’s decision to admit
this evidence was not fanciful or arbitrary.!80

B. Court’s Holding

Justice Lawton R. Nuss delivered the opinion of the majority.!8!
The majority held that the trial court erred in admitting the prior
crime evidence of Jones’ conviction of indecent liberties with a child
under the plan exception to section 60-455.182 In doing so, the court
determined that the evidence did not meet the required standard for
similarity.!83

In its analysis, the court compared the facts of L.D.’s abuse to
that of M.W. and S.J.18* Specifically, the court noted the similarities
between L.D. and M.W.18> These similarities included the familial re-
lationship, gender, age, location of the abuse, Jones’ expression of
love, and secrecy.'8¢ Despite these similarities of abuse experienced
by both girls, the court’s decision focused on the dissimilarities.!8”
The dissimilarities were that Jones failed to have intercourse with L.D.
and achieved intercourse with M.W., and that L.D. was always abused
alone while M.W. had participated in group sex acts.!88

When comparing L.D.’s experience to that of S.J., the court de-
scribed the dissimilarities.’®® The court found differences in the famil-
ial relationship because S.J. was Jones’ biological daughter.1®°
Additionally, the abuse began later in S.J.’s life, S.J.’s experience be-
gan with a group sex act, and S.J.’s experience involved sexual inter-
course.’! The court primarily focused on the dissimilarity found in

177. Id. at 13-15.

178. Id. at 14-15.

179. Id.

180. Id. at 15-16.

181. Jones, 85 P.3d at 1226; see supra note 86.
182. Jones, 85 P.3d at 1232.
183. Id.

184. Id. at 1231-32.

185. Id.

186. Id.

187. Id. at 1232.

188. Id.

189. Id.

190. Id.

191. Id.
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S.J.’s first experience with Jones.'¥2 Unlike M.W. and L.D., S.J.’s first
experience involved Jones bringing S.J. into a group sex act involving
talk of rituals, witchery, and a requirement that all the women dress
up in their own colored lingerie.'** The court noted that the only sim-
ilarities were gender, Jones’ expression of love, and location of the
abuse.’* The court in Jones agreed with the Kansas Court of Ap-
peals’ reasoning in Davidson that similarities in gender and various
locations of abuse “may be present in many child sexual abuse
scenarios.”19>

The court found that admission of the evidence was not harmless
error because the jury could have believed Jones’ story had L.D.’s tes-
timony not been admitted.’*® In reevaluating the testimony given at
trial, the court considered whether M.W. and S.J. lied about the
abuse.’”” The court’s analysis emphasized the circumstances sur-
rounding M.W.’s disclosure.'”® Noting that the trial resulted in a
“credibility battle,”1%° the court reasoned that the admission of L.D.’s
testimony unfairly allowed the jury to infer that Jones had a propen-
sity to commit sexual offenses.2%° For this reason, the court remanded
Jones’ case for a new trial excluding testimony from L.D.201

C. Dissenting Opinion

Justice Robert E. Davis, joined by Chief Justice McFarland, dis-
sented because the court failed to follow its standard of review and
the evidence qualified as similar under the plan exception.?°> The dis-
sent disagreed with the majority’s conclusion that the trial court erred
by admitting prior crimes evidence that did not match any similarity
standard.2> Under the abuse of discretion standard of review, the
court had to find that no reasonable person would have ruled in the
same manner as the trial judge.2°4 Justice Davis reasoned that the ma-
jority failed to follow its standard of review because “at the very least,
reasonable persons could differ as to the propriety of the action taken
by the trial court.”?05

192. Id.

193. Id. at 1228-29, 1232.

194. Id. at 1232.

195. Id.

196. Id. at 1233.

197. Id. at 1232-33.

198. Id. at 1233.

199. Id. at 1232.

200. Id. at 1233.

201. Id.

202. Id. at 1236-37 (Davis, J., dissenting).
203. Id. at 1236 (Davis, J., dissenting).
204. Id. at 1231.

205. Id. at 1236 (Davis, J., dissenting).
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Justice Davis found the prior crime was similar enough to the
charged crimes to qualify for admission under the plan exception.2%°
The defendant’s plan was one in which Jones’ modus operandi was to
become friends with and then marry a woman who had a young
daughter.?®” He would become the daughter’s stepfather, gain her
trust, and molest her.208 There were numerous similarities between
L.D. and M.W,, including the defendant’s familial relationship to the
girls, the defendant began to abuse the children when his wife was
pregnant with another child, and the defendant molested the “girls’
genital regions.”?® Additionally, in both cases the defendant required
secrecy and the abuse occurred throughout the house.?’® S.J.’s initia-
tion into the abusive situation resulted from Jones’ escalating forms of
abuse and did not diminish the facts necessary to support admission
under the plan exception.?!! Jones’ actions supported his plan to “sat-
isfy his increasing sexual desire for young girls involved in a familial
relationship with him.”2!2 Focusing on the similarities, rather than the
differences, Justice Davis illustrated that the modus operandi neces-
sary to admit the prior crime under the plan exception existed in this
case.

The dissent disagreed with the majority’s reliance on the David-
son decision.?'3 Distinguishing the facts from that case, Justice Davis
noted that “in comparing Davidson’s prior conduct and the charged
crime, the court found some . . . dissimilarities as ‘most of the charged
acts do not match the behavior engaged in with the girls, and the vic-
tims were different genders.’”2'4 In contrast to the majority’s conclu-
sion that followed Davidson, the dissent found that in this case Jones’
actions were similar because the girls were related and were the same
gender.?1>

Justice Davis argued that the court should follow State v. Tif-
fany 21 which focused on the similarities of the crimes rather than the
dissimilarities.?'” In Tiffany, the defendant’s prior crime was “forcing
the 7-year-old granddaughter of a friend to masturbate him until he
ejaculated.”?!® The defendant was charged with masturbating in front
of his daughters and a fourteen-year-old boy living in the house and

206. Id. (Davis, J., dissenting).

207. Id. at 1234 (Davis, J., dissenting).

208. Id. (Davis, J., dissenting).

209. Id. (Davis, J., dissenting).

210. Id. (Davis, J., dissenting).

211. Id. at 1235 (Davis, J., dissenting).

212. Id. (Davis, J., dissenting).

213. Id. (Davis, J., dissenting).

214. Id. (Davis, J., dissenting) (citation omitted).
215. Id. (Davis, J., dissenting).

216. 986 P.2d 1064 (Kan. 1999).

217. Jones, 85 P.3d at 1236 (Davis, J., dissenting).
218. Id. at 1235 (Davis, J., dissenting).
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forcing them to “rub his penis until ejaculation.”?'® The court in Tif-
fany admitted the prior crime evidence.??? Justice Davis contended
that had the court in 7iffany focused on dissimilarities, it could have
found the prior crime dissimilar because the defendant’s relationship
to the victim was different, the victim had a different age and gender,
and the sexual acts were different.22! For this reason, Justice Davis
supported focusing on the numerous similarities rather than the
differences.???

Justice Davis also argued that the Kansas Supreme Court has a
history of liberally admitting prior crimes evidence in sexual miscon-
duct cases involving minors.??> He supported this liberal view, which
is also taken by the current Federal Rules of Evidence, because fre-
quently defendants have the same modus operandi when they abuse
minors in a trusting, familial relationship.?>¢ The dissent also agreed
with the Tenth Circuit’s holding that supported the constitutionality of
the Federal Rules of Evidence in child molestation cases.??> Justice
Davis reasoned that there is a need to provide corroborative evidence
in child molestation cases when such crimes occur in secret and the
only witness is the child.?2¢

Finally, the dissent supported admission of the evidence because
it was not more prejudicial than probative.??” Justice Davis believed
that because the court gave a limiting instruction the jury reached a
fair verdict.228 Therefore, the trial court did not abuse its discretion
by admitting the prior crime evidence.??”

D. Commentary

The Kansas Supreme Court incorrectly held that evidence of
Jones’ prior crime for indecent liberties with a child did not qualify as
similar under the plan exception to section 60-455. By stating that the
prior crime evidence in this case did not match any standard of simi-
larity, the court’s decision injected more confusion into the interpreta-
tion of this law and ignored its own precedent that would allow for the
admission of the evidence under a lesser degree of similarity.?3° Fo-

219. Id. (Davis, J., dissenting).

220. Id. at 1236 (Davis, J., dissenting).

221. Id. (Davis, J., dissenting).

222. Id. (Davis, J., dissenting).

223. Id. (Davis, J., dissenting).

224. Id. (Davis, J., dissenting).

225. Id. (Davis, J., dissenting).

226. Id. (Davis, J., dissenting).

227. Id. at 1237 (Davis, J., dissenting).

228. Id. (Davis, J., dissenting).

229. Id. (Davis, J., dissenting).

230. For example, the somewhat similar circumstances description from the court in State v.
Morgan is precedent that would have allowed the evidence in under a lower degree of similarity.
See 485 P.2d 1371, 1372 (Kan. 1971).
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cusing on the dissimilarities of the crimes, the court established a new
form of analysis that requires trial courts to find that prior crimes evi-
dence has a high degree of similarity with few differences before ad-
mitting it under section 60-455.231 Such a fact-specific analysis fails to
appreciate the overall concept behind child molestation.

The concept of child molestation in many ways relates to other
situations of abuse. In child molestation cases, much like domestic
violence cases, the adult maintains a “dominant position . . . that al-
lows him or her to force or coerce a child into sexual activity.”?3? The
adult has a progressive addiction.?33 The abuse “may start with touch-
ing or fondling, but can progress to some form of penetration—vagi-
nal, oral, anal . . . or all three.”?3* Child molestation promotes secrecy
because as long as the abuse remains a secret the victim will be availa-
ble to the abuser and the abuser will not have to face the conse-
quences of his actions.?3> Thus, “[t]he offender usually knows that this
conduct is against the law, and is, therefore, not adverse to telling the
child that bad things will happen if the secret gets out.”23¢ This child
molestation scenario makes for a difficult fact-specific analysis when
the abuse is controlled by a person with a dominant position, a pro-
gressive addiction, and the desire to keep the abuse a secret.?37

The plain language of the current Kansas statute is at the root of
the problem because it does not codify Kansas’ practice of liberally
admitting prior crimes evidence in sexual misconduct cases.??® Be-
cause of the context of child molestation and the confusion created by
the Kansas Supreme Court, the Kansas legislature should amend the
current statute. The legislature should take an approach similar to
Arizona and create a rule of evidence that adopts a combination of
Federal Rules of Evidence 413 to 415 and Kansas’ own common law
practices prior to Jones.

231. See supra notes 14-15 and accompanying text.

232. AMERICAN PSYCHOLOGICAL ASSOCIATION, UNDERSTANDING CHILD SEXUAL ABUSE:
EbucaTioN, PREVENTION, AND RECOVERY, at http://www/apa.org/releases/sexabuse (Oct.
1999). One court noted that “family incest as [a] pattern of behavior tak[es] place over long
period of time and . . . characteristically involves secrecy, denial, power imbalances, and isola-
tion.” State v. Forbes, 640 A.2d 13, 15 (Vt. 1993) (citing D. BERSHAROV, RECOGNIZING CHILD
ABUSE 93-95 (1990)).

233. C.J. Newton, Child Abuse: An Overview, TherapistFinder.net Mental Health Journal, at
http://www.therapistfinder.net/Child-Abuse/Sexual-Abuse.html (April 2001) (quoting David and
Anne Delaplane, Victims of Child Abuse, Domestic Violence, Elder Abuse, Rape, Robbery, As-
sault, and Violent Death: A Manual for Clergy and Congregations, at http://www.ojp.usdoj.gov/
ovc/publications/infores/clergy/welcome.html).

234. Id.

235. Id.

236. Id.

237. See infra note 253.

238. See KaN. STaT. ANN. § 60-455 (1994). The plain language of this statute does not allow
for a different standard in sexual misconduct cases. See id.
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The legislation would allow a propensity inference that the defen-
dant acted in accord with a character trait to molest children, while
requiring the court to balance the set of factors recommended by the
Judicial Conference.?3® As part of the similarity analysis required by
these factors, the legislation should include a flexible definition of sim-
ilarity that considers the concept of child molestation, accounts for
escalating forms of abuse, and takes a middle road between both ex-
tremes to promote fairness to both the victim and the defendant.?4°
Before proposing this solution, this commentary will consider
problems inherent in the Kansas Supreme Court’s decision in Jones as
well as the two sides of the argument for admitting evidence under
Federal Rules of Evidence 413 to 415.

1. The Court Misapplied Precedent and
Its Standard of Review in Jones

The Kansas Supreme Court in Jones failed to adequately consider
its own precedent that would allow for admission of the prior crime in
this case under Kansas’ similarity standards. Kansas Supreme Court
decisions have recognized at least seven different similarity stan-
dards.>*! Although the crimes in this case may not have met the strik-
ing similarity or signature standard, the court could have allowed the
evidence in under a lower degree of similarity as it has done in the
past. In Gonzales, for example, the court found sufficient similarity
because, even though the defendant did not rape each victim, he dis-
played force.?*> Additionally, in Morgan, the court found that the de-
fendant had forcibly raped the women under somewhat similar
circumstances.?*> Each of these similarity standards would have
worked in Jones. Although Jones did not achieve penetration with
each victim, all three girls were violated in the vaginal area.>** There
was a difference in S.J.’s first sexual encounter with Jones, but other
sexual violations occurred under similar circumstances when the girls
were alone with Jones during the sex acts, kept the acts a secret, and

239. See infra note 299 and accompanying text.

240. See De Sanctis, supra note 2, at 374-78 (suggesting that in a domestic violence situation
similarity tests should focus on the concept of domestic violence rather than specific fact
scenarios).

241. State v. Damewood, 783 P.2d 1249, 1253 (Kan. 1989) (strikingly similar); State v. Tolson,
56 P.3d 279, 283 (Kan. 2002) (describing the method used in Damewood as signature); State v.
Hampton, 529 P.2d 127, 130 (Kan. 1974) (marked similarity); State v. Rucker, 987 P.2d 1080,
1088 (Kan. 1999) (substantially similar); State v. Gonzales, 535 P.2d 988, 990 (Kan. 1975) (suffi-
cient similarity); State v. Clements, 843 P.2d 679, 682 (Kan. 1992) (similar enough); State v.
Morgan, 485 P.2d 1371, 1372 (Kan. 1971) (somewhat similar circumstances).

242. Gonzales, 535 P.2d at 989-90.

243. Morgan, 485 P.2d at 1372.

244. See State v. Jones, 85 P.3d 1226, 1232 (Kan. 2004).
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were told by Jones that he loved them or he requested them to return
the expression of love.2+

The court in Clements found that the defendant’s approach was
similar enough even though the defendant’s prior crime was for per-
forming oral sex on an eleven-year-old boy he sometimes saw at a
baseball card shop, and the charged crime was for developing a rela-
tionship with a family, hiring young boys in the family to help him,
and then molesting them.>*¢ Had the court in Clements focused on
the dissimilarities as the Jones court did, it probably would not have
admitted the evidence. As in Jones, the defendant in Clements placed
himself in a situation in which he had access to his victims.?47 Cle-
ments gained their trust and then molested them.?4% Jones also placed
himself in situations in which he had access to young girls through his
relationship with their mother.2*° He gained their trust and then mo-
lested them.2°® Thus, analogous to the circumstances and context in
Jones, the evidence would have met the similarity standard articulated
in Clements. The court in Jones, however, failed to even consider the
facts of Clements before it stated that this standard was not met in
Jones 2>

In Jones, the court noted several differences from the prior crime,
but failed to explain why those differences would not allow for admis-
sion under a lower degree of similarity.?>> A strikingly similar or high
degree of fact-specific similarity in child molestation cases is not fair
to the victim because such an analysis does not consider the overall
concept behind child molestation when a defendant, for example, uses
his position in the family to gain the trust of a child in order to molest
her.?>3

Courts might support a high standard of similarity because it best
illustrates the defendant’s plan or modus operandi.?>* Distinctive acts
by the defendant demonstrate the defendant’s plan for molesting chil-
dren. Such distinctive acts are easy to identify in cases in which the
abuse does not take place over a long period of time. For example, in

245. Id. at 1228-29, 1232.

246. Clements, 843 P.2d at 680-81.

247. See id.

248. See id.

249. See Jones, 85 P.3d at 1228-30.

250. See id.

251. Id. at 1231.

252. See id. at 1231-32.

253. See supra notes 232-37 and accompanying text. De Sanctis makes a similar argument
that it is difficult to find a high degree of similarity in domestic violence cases because they “can
appear extremely dissimilar on their facts.” De Sanctis, supra note 2, at 377. In addition, simi-
larity tests in domestic violence situations are flawed because they “require similarity based on
their facts, not on their concept. Acts of domestic violence are similar in their concept.” Id. at
395.

254. See Purinton, supra note 24, at 31.
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State v. Kackley,?>> a recent case from the Kansas Court of Appeals
distinguishing Jones, the court found a distinct signature because in
each case the defendant placed the victim’s hand on his penis.?>¢ The
court of appeals in that case indicated that the defendant’s actions to
initiate the abuse served to illustrate his signature.>>” Because the mo-
lestation did not take place over a long period of time, the court of
appeals could not evaluate any significant differences that occurred
based on the passage of time.?8

The majority in Jones also did not account for differences that
occurred because of escalating forms of abuse. Requiring a high de-
gree of similarity in child molestation cases is problematic because it
does not take into account the context of abuse that occurs over a
significant period of time, or a defendant’s escalations in abuse.>>® In
Jones, the abuse took place over a period of years, and Jones had dif-
ferent opportunities with M.W. and S.J. than were available when he
abused L.D.?°0 For example, in the second abuse scenario, the vic-
tim’s mother was willing to participate in the sex acts.?! L.D.’s
mother, on the other hand, did not participate.?°> This participation
or influence from the victim’s mother, as well as Jones’ escalations of
abuse, could account for the dissimilarities from Jones.

The Kansas Supreme Court should not have considered differ-
ences that occurred because of the victims’ varied responses to Jones.
A court should not look at the victim’s response to the abuse to deter-
mine whether the abuse was similar because it does not show similar-
ity in the defendant’s actions. The court noted in Jones that the
defendant did not achieve intercourse with L.D.2¢3 This failure should
not be considered dissimilar because Jones attempted intercourse with
L.D. but was unsuccessful because of her adverse response.?** Jones
would have had intercourse with L.D. had her reaction not prevented
him.263

255. 92 P.3d 1128 (Kan. Ct. App. 2004).
256. Id. at 1133.
257. Id.
258. See id. at 1131.
259. See supra notes 232-37 and accompanying text; De Sanctis, supra note 2, at 376. De
Sanctis makes a similar argument, that in a domestic violence situation
it is unlikely that the act of killing a former girlfriend’s pet would be sufficiently similar
to slapping a current girlfriend, or stalking an ex-wife. Even though they are concep-
tually similar - violent acts committed upon an intimate partner for the purpose of
maintaining power, dominance, and control - they are factually dissimilar and therefore
likely to be held inadmissible.
Id.
260. See State v. Jones, 85 P.3d 1226, 1228-30 (Kan. 2004).
261. Id. at 1228.
262. Id. at 1230.
263. Id. at 1232.
264. Id.
265. Id.
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In Jones, the court incorrectly focused on the dissimilarities be-
tween the experiences of S.J. and L.D.2°¢ The court decided that one
incident of rituals, group sex, and discussion of each victim wearing
their own colored lingerie meant that the whole abusive situation was
not similar.?¢? The court failed to look at the other acts of abuse that
occurred over a long period of time between S.J. and Jones, as well as
other acts of abuse between M.W. and Jones.?°® Had the court consid-
ered this overall context of the abusive situation, rather than one par-
ticular incident, it could have concluded that the crimes were similar.

In addition to the court’s failure to apply its precedent, the court
also failed to follow its purported abuse of discretion standard of re-
view. While the majority’s decision cited this standard as the proper
standard for review, it did not articulate how the trial judge’s decision
violated that standard by being “arbitrary, fanciful, or unreasona-
ble.”2¢° The majority’s review of the case never explained why the
trial judge’s decision was so irrational that no reasonable person
would have ruled in that manner.2’0 As the dissent noted, “reasona-
ble persons could differ as to the propriety of the action taken by the
trial court.”?”! In short, the dissenting opinion demonstrates that rea-
sonable persons could disagree on this point, thus the trial judge did
not act unreasonably by admitting the prior crimes evidence in Jones.

Finally, Jones has negative consequences for both trial court
judges and prosecutors throughout Kansas. First, it severely limits a
trial court judge’s ability to admit prior crimes evidence under the
plan exception to section 60-455 in child molestation cases when the
defendant claims that the abuse did not occur.?’2 In addition, even if
judges weigh and balance the probative and prejudicial value of the
prior crimes evidence, they risk reversal because the evidence did not
qualify as similar.273 As a result, judges cannot consider the context of
child molestation, but will instead have to participate in a convoluted,
fact-centered analysis. In turn, prosecutors will have difficulty con-
vincing a judge that the prior crime was similar if the abuse scenario
contains differences. The new Kansas Supreme Court will curb its lib-
eral view of admission in plan exception cases by requiring a high de-

266. See De Sanctis, supra note 2, at 379 (arguing that in a domestic violence situation “acts
of domestic violence are seemingly dissimilar on their facts and yet extremely similar in their
concept: dominating, terrorizing, and controlling an intimate partner or ex-partner”).

267. See Jones, 85 P.3d at 1232.

268. See id. at 1228-29.

269. Id. at 1236 (Davis, J., dissenting).
270. See id. at 1226-33.

271. Id. at 1236 (Davis, J., dissenting).
272. See id. at 1232.

273. See id.
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gree of fact-specific similarity before the evidence will qualify for
admission.?74

2. Arguments For and Against the Federal Rules of Evidence

If the Kansas legislature had adopted Federal Rules of Evidence
413 to 415, then the Kansas Supreme Court could have easily admit-
ted the evidence in the Jones case. Under Rule 414(a), the propensity
inference is allowed, and the evidence is considered “for its bearing on
any matter to which it is relevant.”?7> In Jones, the evidence of Jones’
prior conviction for molesting L.D. was clearly relevant to the present
child molestation case involving M.W. and S.J.27¢ Thus, under the cur-
rent federal rules, the prior crimes evidence would have been admit-
ted in Jones.

Although Rule 414 would have admitted the evidence in the
Jones case, opponents to this rule have described a number of draw-
backs to the rule, including fairness to the defendant. Criticism has
centered on two main arguments: “[r]isk of misdecision” and “[r]isk of
overevaluation.”?”7 Under misdecision, critics assert that juries will
convict a defendant based on prior crimes evidence because they per-
ceive the defendant as a bad person.>’® In turn, this prejudice will
circumvent the due process requirements of reasonable doubt.27 A
misdecision by a jury will then lead to overevaluation.?8° Critics assert
that a jury will rely too heavily on its negative perception of the defen-
dant in sexual misconduct cases and wrongly convict.?8!

Opponents also contend that Rules 413 to 415 are poorly written.
They point out that the text does not indicate whether the rules are
subject to the Rule 403 balancing test.?82 They also say that the rule
does not require a judge to give a jury limiting instructions.?®3 Addi-
tionally, the rules do not clearly indicate that a defendant can intro-
duce evidence that rebuts the prior crimes evidence.?®* In sum, the
ambiguous language of these rules does not indicate whether Rules
413 to 415 will displace or coincide with other rules of evidence.?8>

274. See supra note 18 and accompanying text.

275. Fep. R. Evip. 414(a).

276. According to the Tenth Circuit, the decision would also have been subject to the Rule
403 balancing test. United States v. Enjady, 134 F.3d 1427, 1433 (10th Cir. 1998).

277. Edward J. Imwinkelried, Undertaking the Task of Reforming the American Character
Evidence Prohibition: The Importance of Getting the Experiment Off on the Right Foot, 22 FORD-
HAM URrB. L.J. 285, 289-92 (1995).

278. Id. at 291.

279. Id. at 293; see Adam Kargman, Note, Three Maelstroms and One Tweak: Federal Rules
of Evidence 413 to 415 and Their Arizona Counterpart, 41 Ariz. L. Rev. 963, 965 (1999).

280. Imwinkelried, supra note 277, at 292.

281. Id.

282. Kargman, supra note 279, at 974-75, 986.

283. Id. at 977-78, 986.

284. See id. at 982-83, 986.

285. Id. at 974-75.
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Proponents of the federal rules also articulate a number of argu-
ments, including fairness to the victim. Advocates believe that prior
crime evidence should be admitted because it addresses the “swearing
matches that occur between victims and defendants.”?8¢ They argue
that gender bias and stigmas associated with sex crimes create a disad-
vantage for victims.?%” Moreover, prosecution in these cases is diffi-
cult because of the secretive nature of the abuse and because
prosecutors frequently struggle with victim testimony.?%% Proponents
also argue the doctrine of chances: someone who molested a child in
the past would not likely have the “bad luck” of being falsely accused
of molesting another child.?%® Furthermore, current personality theo-
ries warrant this propensity inference.?*°

Each of these arguments has merit and represents the extreme
view of each side. Many scholars have considered the pros and cons
of this issue.2! The purpose of this comment is not to revisit the mer-
its of each side, but to propose a common ground that will avoid fu-
ture convoluted analysis under an antiquated statute. This common
ground can give prosecutors and judges a predictable framework for
analyzing prior crimes evidence in sexual misconduct cases, and can
offer fairness to both the victim and the defendant.

3. A Middle Ground

Kansas courts have not participated in the debate about Federal
Rules of Evidence 413 to 415. Their decisions, however, struggle with
the same issue. Before passing section 60-455, Kansas courts liberally
admitted prior crimes evidence under the lustful disposition frame-
work.292 Even after section 60-455 was promulgated, Kansas courts,
essentially allowing a propensity inference concealed by the similarity
standard, continued to liberally admit prior crimes evidence in sexual
molestation cases, but did so by circumventing the plain language of
the statute.?*> Only recently, in Jones, did the Kansas Supreme Court
begin to restrict this precedent, and therefore move away from the
structure promoted by Rules 413 to 415.

By articulating seven different similarity standards, the Kansas
Supreme Court has continued to perpetuate an incongruous interpre-
tation of section 60-455.2°4 The plain language of the statute does not

286. De Sanctis, supra note 2, at 383.

287. Id. at 384.

288. Id. at 383.

289. Imwinkelried, supra note 87, at 1130-31.

290. De Sanctis, supra note 2, at 385.

291. See e.g., De Sanctis, supra note 2, at 383-77 (advocating for Rules 413 to 415); Im-
winkelried, supra note 87, at 1125-50 (advocating against Rules 413 to 415).

292. See, e.g., State v. Stitz, 206 P. 910 (Kan. 1922).

293. See Purinton, supra note 24, at 31-32.

294. See supra Part IILLA. (explaining the different similarity standards).



\\server05\productn\ WA\WBN\44-1\WBN104.txt unknown Seq: 27 26-JAN-05 10:14

2004] Comment 183

allow different treatment under the plan exception for sexual and
non-sexual cases, though Kansas has liberally admitted prior crimes
evidence in sexual misconduct cases.?”> Thus, under the plain lan-
guage of the statute, sexual misconduct cases would not be treated any
differently than non-sexual misconduct cases, and the evidence in
Jones would not have come in.

The current language of section 60-455, the lack of legislative his-
tory for the statute, and the inconsistency of Kansas Supreme Court
decisions interpreting this law all substantiate the need to change the
law. To address the context of child molestation and the confusion
created by the Kansas Supreme Court, and to be fair to both the vic-
tim and the defendant, the Kansas legislature should adopt the Fed-
eral Rules of Evidence 413 to 415, along with some of the
recommendations from the Judicial Conference. Like the approach
taken in Arizona, Kansas should incorporate its common law practices
when drafting the legislation.?°¢ Thus, the Kansas rule should allow a
court, when balancing the factors articulated by the Judicial Confer-
ence, to include a test that incorporates its common law practice of
admitting evidence that allows for varying degrees of similarity.

Congress enacted Federal Rules of Evidence 413 to 415 without
including recommendations from the Judicial Conference.??” Al-
though the Conference did not agree with the policy decision behind
these rules, the Conference suggested that Rules 413 and 414 be sub-
ject to the Rule 403 balancing test.?°¢ Along with that recommenda-
tion, the Judicial Conference suggested that a trial court should
consider the following factors when admitting prior crimes evidence:
“(i) proximity in time to the charged or predicate misconduct; (ii) sim-
ilarity to the charged or predicate misconduct; (iii) frequency of the
other acts; (iv) surrounding circumstances; (v) relevant intervening
events; and (vi) other relevant similarities or differences.”??° Because
Congress did not include these recommendations, some commenta-
tors have suggested that the plain language of these rules is problem-
atic and confusing. They argue that the plain language does not
determine whether the rules are subject to the Rule 403 balancing
test, whether a judge must instruct the jury as to the limited purpose
of the evidence, or whether the defendant can offer evidence that
would rebut the prosecution’s damaging evidence.3%0

295. See KaN. STAT. ANN. § 60-455 (1994); Purinton, supra note 24, at 30.

296. See infra note 302-03 and accompanying text.

297. See Fep. R. EviD. 413-415; Judicial Conference of the United States, supra note 93, at
51-57.

298. Judicial Conference of the United States, supra note 93, at 51-54.

299. Id. at 55.

300. See Kargman, supra note 279, at 986.
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Currently, Arizona takes a different approach than Kansas to the
admission of sexual misconduct evidence by addressing the commen-
tators’ concerns with Rules 413 to 415. In 1997, to overcome weak-
nesses in the rules, the Arizona Supreme Court3°! revised its evidence
law to include Rules 413 to 415 with the necessary revisions.32 This
law both codifies and modifies Arizona’s common law practices.3%3

301. In Arizona, the Arizona Supreme Court has the authority to promulgate laws for its
state courts, and the Arizona legislature cannot repeal these laws. Id. at 982.

302. The comprehensive Arizona Rule of Evidence 404(c) states:

(c) Character evidence in sexual misconduct cases. In a criminal case in which a defen-
dant is charged with having committed a sexual offense, or a civil case in which a
claim is predicated on a party’s alleged commission of a sexual offense, evidence of
other crimes, wrongs, or acts may be admitted by the court if relevant to show that
the defendant had a character trait giving rise to an aberrant sexual propensity to
commit the offense charged. In such a case, evidence to rebut the proof of other
crimes, wrongs, or acts, or an inference therefrom, may also be admitted.

(1) In all such cases, the court shall admit evidence of the other act only if it first
finds each of the following:

(A) The evidence is sufficient to permit the trier of fact to find that the defen-
dant committed the other act.

(B) The commission of the other act provides a reasonable basis to infer that
the defendant had a character trait giving rise to an aberrant sexual pro-
pensity to commit the crime charged.

(C) The evidentiary value of proof of the other act is not substantially out-
weighed by danger of unfair prejudice, confusion of issues, or other factors
mentioned in Rule 403. In making that determination under Rule 403 the
court shall also take into consideration the following factors, among
others:

(i) remoteness of the other act;

(i) similarity or dissimilarity of the other act;

(iii) the strength of the evidence that defendant committed the other act;
(iv) frequency of the other acts;

(v) surrounding circumstances;

(vi) relevant intervening events;

(vii) other similarities or differences;

(viii) other relevant factors.

(D) The court shall make specific findings with respect to each of (A), (B), and
(C) of Rule 404(c)(1).

(2) In all cases in which evidence of another act is admitted pursuant to this sub-
section, the court shall instruct the jury as to the proper use of such evidence.
(3) In all criminal cases in which the state intends to offer evidence of other acts
pursuant to this subdivision of Rule 404, the state shall make disclosure to the
defendant as to such acts as required by Rule 15.1, Rules of Criminal Proce-
dure, no later than 45 days prior to the final trial setting or at such later time as
the court may allow for good cause. The defendant shall make disclosure as to
rebuttal evidence pertaining to such acts as required by Rule 15.2, no later than

20 days after receipt of the state’s disclosure or at such other time as the court

may allow for good cause. In all civil cases in which a party intends to offer

evidence of other acts pursuant to this subdivision of Rule 404, the parties shall
make disclosure as required by Rule 26.1, Rules of Civil Procedure, no later
than 60 days prior to trial, or at such later time as the court may allow for good
cause shown.

(4) As used in this subsection of Rule 404, the term “sexual offense” is as defined

in AR.S. § 13-1420(C).

Ariz. R. Evip. 404(c).

303. Kargman, supra note 279, at 984-86. In addition to incorporating Rules 413 to 415, this
rule of evidence also codifies Arizona’s common law practice of admitting evidence based on the
defendant’s “continuing emotional propensity to commit the offense charged.” Id. Kargman
also compares and contrasts Rules 413 to 415 and Arizona common law with the new rule
adopted in 1997. Id.
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Arizona’s statute is comprehensive in nature and avoids many of the
pitfalls of Rules 413 to 415.3%4

In criminal and civil cases, the Arizona law admits evidence “to
show that the defendant had a character trait giving rise to an aber-
rant sexual propensity to commit the offense charged.”3%> Unlike
Rules 413 to 415, the plain language of the Arizona statute allows a
defendant to present rebuttal evidence as a counter to the prosecu-
tion’s sexual misconduct evidence.?¢ It also requires that the court
make specific findings to determine whether the prejudicial effect of
the evidence outweighs any probative value.?®? The court must give
jury instructions that limit the jury’s use of the evidence during delib-
erations.%® Finally, the prosecution or plaintiff must give the defen-
dant at least forty-five days’ notice in criminal cases and sixty in civil
cases that she intends to introduce sexual misconduct evidence.3?”
These requirements are in the Arizona statute to overcome the ambi-
guities in Rules 413 to 415. This Arizona statute serves as a model
rule that incorporates the Federal Rules of Evidence, the recommen-
dations from the Judicial Conference, as well as the state’s common
law.

Considering Rules 413 to 415 and the Arizona approach, the
Kansas legislature should amend section 60-455 to include language
from Rules 413 to 415, along with the recommendations of the Judicial
Conference. When balancing the factors proposed by the Judicial
Conference, the legislation should also include a similarity definition
that encompasses the Kansas Supreme Court’s practice of admitting
evidence under both high and low similarity standards in sexual mis-
conduct cases.

The Judicial Conference’s recommendations offer the necessary
safeguards to a defendant charged with a sexual misconduct crime.
The Kansas rule should be subject to a balancing test; the trial judge
should have a set of factors to evaluate; the defendant should receive
adequate notice and have the ability to present rebuttal witnesses; and
the jury should have a limiting instruction.310

304. Id. at 986. Kargman noted that Arizona Rule 404(c)
put[s] to rest such questions as whether judges need to conduct 403 balancing tests,
whether judges must issue limiting instructions, and whether defense counsel can intro-
duce evidence to rebut other acts evidence. As a result, the Arizona rule poses much
less of a hazard to the truth-seeking function of criminal trials.

Id.

305. Ariz. R. Evip. 404(c).

306. Id.

307. Ariz. R. Evip. 404(c)(1)(C)-(D).

308. Ariz. R. Evip. 404(c)(2).

309. Ariz. R. Evip. 404(c)(3).

310. See supra notes 297-309 and accompanying text.
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In addition to the safeguards recommended by the Judicial Con-
ference, the Kansas law should encompass Kansas’ common law prac-
tice of liberally admitting prior crimes evidence in sexual misconduct
cases.?!! Although Kansas adopted section 60-455 in 1963, the Kansas
Supreme Court has not followed the statute’s plain language in sexual
misconduct cases.?'> When adopted, section 60-455 provided no legis-
lative history, and the Kansas Supreme Court found ways to interpret
the law consistent with its common law practices, rather than applying
the plain language of the statute.3'> Although contrary to notions of
statutory interpretation, Kansas Supreme Court decisions that have
liberally admitted evidence in these cases reflect the nature of sexual
abuse.3* The proposed Kansas law should reflect this common law
practice of the Kansas Supreme Court prior to Jones.

To implement Kansas’ common law, the proposed law should al-
low the trial court to consider evidence that has both high and low
degrees of similarity when balancing the similarity factors proposed by
the Judicial Conference.?’> When evaluating the similarity of the
prior crime to the charged crime, the court should consider the follow-
ing factors, among others: gender, age, familial and trust relationships,
the defendant’s conduct including location of the abuse, circumstances
surrounding the abuse, and language used by the defendant.

The degree of similarity should vary from high to low, according
to the definitions stated in Kansas common law.31¢ These descriptions
include: strikingly similar, signature, similar enough, marked similar-
ity, substantially similar, sufficient similarity, and somewhat similar
circumstances.?'” In addition, the court’s analysis should center on the
defendant’s actions and not on dissimilarities that arise from victims’
responses. In weighing the factors, the court should focus on the en-
tire picture of abuse and its surrounding context and should not find
dispositive the differences that occur because of a defendant’s escalat-
ing behavior and abuse that occurs over a long period.3!8

Amending the law to include Rules 413 to 415, Judicial Confer-
ence recommendations, and Kansas common law would be effective
because it takes the middle ground between the two extremes and
would put to rest dispute over the application of section 60-455 in sex-
ual misconduct cases. The Kansas Supreme Court would no longer
have to look for reasons to admit this evidence despite the plain lan-

311. See Purinton, supra note 24, at 30.

312. Id.

313. Id.

314. See supra notes 232-37 and accompanying text.

315. See Judicial Conference of the United States, supra note 93, at 55.
316. See supra Part IILA.

317. See supra Part IILA.

318. See supra notes 232-37 and accompanying text
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guage of the law.31® Such a law would also put discretion back in the
hands of the trial court and give prosecutors a tool in cases where
prosecution is difficult. Finally, the law, like Arizona’s approach,
would remedy weaknesses in Rules 413 to 415.320

In Jones, the proposed law would have given the trial court a
framework to admit the prior crimes evidence. Balancing the similar-
ity factors, the court could have considered the entire context of the
abusive situation to conclude that the evidence was similar. The court
would not have been required to consider that Jones did not achieve
sexual intercourse with L.D. but did with M.W. and S.J. Additionally,
the court would have been able to look at the entire abusive situation,
rather than determining that an incident in which M.W. and S.J. par-
ticipated in a ritualistic form of group sex was dispositive.

Considering Jones’ escalating forms of abuse, the court could
have concluded that despite this incident, the overall context of the
abuse in Jones was similar to L.D.’s experience. As in L.D.’s case,
Jones put himself in a position as a father figure toward young girls
and used that position of trust to molest young girls under his con-
trol.32!  Additionally, Jones molested the girls in their vaginal area,
required that the abuse remain a secret, and in the case of L.D. and
M.W. requested that the girls return his expressions of love.3?2 Jones’
escalating forms of abuse with S.J. would not be dispositive and would
be admitted under a lesser degree of similarity. Under a similarity
standard incorporating the factors from the Judicial Conference and
the Kansas Supreme Court’s precedent allowing varied degrees of
fact-specific similarities, the court could have admitted the prior
crimes evidence in Jones.

V. CONCLUSION

In State v. Jones, the Kansas Supreme Court incorrectly held that
evidence of a prior crime for indecent liberties with a child did not
qualify as similar under the plan exception to section 60-455 of the
Kansas Statutes Annotated. In doing so, the court created more con-
fusion by basing its decision on a tortured analysis of the similarity
standard, by failing to follow precedent and the announced standard
of review that would allow for admission under a lower degree of sim-
ilarity, and by failing to consider the context in which child molesta-
tion occurs.

319. See Purinton, supra note 24, at 30.

320. Kargman, supra note 279, at 86.

321. See State v. Jones, 85 P.3d 1226, 1234 (Kan. 2004) (Davis, J., dissenting).
322. See id. (Davis, J., dissenting).
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Because the court chose not to follow its own precedent, Jones
represents a new trend for the admission of prior crimes evidence in
sex abuse cases in Kansas. It is a dangerous precedent for those cases
in which abuse occurs over a long period and victims react differently
to a defendant’s sexual advances. After Jones, trial court judges no
longer have discretion to admit prior crimes evidence in sexual mis-
conduct cases under the similarity standard to the plan exception
when the defendant denies that any abuse occurred. Admitting such
evidence could result in a reversal of the jury’s decision. As a result,
prosecutors will have a high burden to meet when seeking to admit
prior crimes evidence.

In response to this confusion, the Kansas legislature should pass
legislation that adopts a middle ground, which is fair to both the vic-
tim and the defendant. The legislation should also implement sugges-
tions made by the Judicial Conference. Under the Conference’s
factors, the legislation should encompass Kansas’ practice of liberally
admitting prior crimes evidence in sexual misconduct cases. Such leg-
islation would create a more balanced playing field for both victims
and defendants in sexual misconduct cases. In addition, it would have
allowed the trial court judge in Jones to admit the evidence at his dis-
cretion, while providing necessary safeguards to the defendant.



