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A Duty to Warn: Representing the Non-Citizen in a
Criminal Case
[State v. Muriithi, 46 P.3d 1145 (Kan. 2002)]

Melissa L. Castillo*

Not like the brazen giant of Greek fame,
With conquering limbs astride from land to land,
Here at our sea-washed, sunset-gates shall stand
A mighty woman with a torch, whose flame
Is the imprisoned lightning, and her name
Mother of Exiles.  From her beacon-hand
Glows world-wide welcome, her mild eyes command
The air-bridged harbor that twin-cities frame.

“Keep, ancient lands, your storied pomp!” cries she,
With silent lips.  “Give me your tired, your poor,
Your huddled masses yearning to breathe free,
The wretched refuse of your teeming shore;
Send these, the homeless, tempest-tost to me,
I lift my lamp beside the golden door!”1

I. INTRODUCTION

These words, inscribed in bronze at the base of the Statue of Lib-
erty, welcomed millions of immigrants to the United States.2  Since
colonial times, people seeking a better life have been freely received
into the United States.3  However, “[s]treams of nativism and xeno-
phobia have percolated and bubbled-up, typically in reaction to waves
of immigration responding to demands for labor, based on unfounded
fears about the criminality or inferiority of new immigrants.”4  In re-
sponse, Congress began enacting laws aimed at stemming immigration
as early as 1789.5  At first, the laws were designed primarily to exclude
certain aliens from entering the country.6  Over time the laws devel-

* B.S. 2001, Kansas State University; B.A. 2001, Kansas State University; J.D. Candidate
2006, Washburn University School of Law.  I thank my sister, Jennifer Conkling, for inspiring me
to become a lawyer and for shortening the title of this comment.  I also thank my husband,
Carlos Castillo, for sparking my passion for immigrants’ rights.

1. Emma Lazarus, The New Colossus (1883), available at http://www.nps.gov/stli/newcolos-
sus/index.html (last visited March 20, 2005).

2. Marian L. Smith, Overview of INS History, in A HISTORICAL GUIDE TO THE U.S. GOV-

ERNMENT (George T. Kurian ed., 1998), available at http://uscis.gov/graphics/aboutus/history/ar-
ticles/OVIEW.htm (last modified Dec. 7, 2004) (noting that Ellis Island was the largest and
busiest port of entry to the United States for decades).

3. Mojica v. Reno, 970 F. Supp. 130, 143 (E.D.N.Y. 1997).
4. Id. at 144.
5. See, e.g., Alien Act, ch. 58, §§ 1-6, 1 Stat. 570 (1798) (expired 1800).
6. See, e.g., Chinese Exclusion Act, ch. 126, 22 Stat. 58 (1882) (repealed 1943).
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oped not only to exclude entry, but also to provide for deportation of
immigrants already admitted.7

Deportation has historically been viewed as a harsh penalty.  The
United States Supreme Court has commented that deportation “is the
forfeiture for misconduct of a residence in this country,” and that
“[s]uch a forfeiture is a penalty.”8  Deportation is the modern day
“equivalent of banishment or exile.”9  In fact, “[i]t may deprive the
alien of all that makes life worth living.”10

Interestingly, although deportation is usually the result of a crimi-
nal conviction, it has been generally considered a collateral conse-
quence of the criminal proceeding.11  As a result, failure to inform
criminal defendants of immigration consequences, such as deporta-
tion, resulting from their convictions (or guilty or no contest pleas)
has historically not been considered ineffective assistance of counsel.12

Similarly, courts have had no duty to warn alien criminal defendants
of immigration consequences.13

Notwithstanding historical precedent, an increasing number of ju-
risdictions have held that under certain circumstances defense attor-
neys have a duty to advise alien criminal defendants of the
immigration consequences of their criminal proceedings.14  Moreover,
at least twenty states and the District of Columbia have enacted legis-
lation requiring either the court or defense counsel to advise alien de-
fendants of the possibility of deportation because of their pleas.15

In State v. Muriithi,16 the Kansas Supreme Court held that the
failure to advise an alien criminal defendant of the deportation conse-
quences of his no contest plea “does not amount to ineffective assis-

7. See, e.g., Illegal Immigration Reform and Immigrant Responsibility Act of 1996, Pub. L.
No. 104-208, 110 Stat. 3009-546 (codified as amended in scattered sections of 8 U.S.C. and 18
U.S.C.).

8. Fong Haw Tan v. Phelan, 333 U.S. 6, 10 (1948).
9. Delgadillo v. Carmichael, 332 U.S. 388, 391 (1947).

10. Wallace v. Reno, 24 F. Supp. 2d 104, 112 (D. Mass. 1998) (quoting Ng Fung Ho v.
White, 259 U.S. 276, 284 (1922)).

11. See, e.g., United States. v. Parrino, 212 F.2d 919, 921-22 (2d Cir. 1954).
12. See, e.g., Varela v. Kaiser, 976 F.2d 1357, 1358 (10th Cir. 1992).
13. See, e.g., Michel v. United States, 507 F.2d 461, 465 (2d Cir. 1974).
14. See People v. Pozo, 746 P.2d 523 (Colo. 1987); People v. Soriano, 240 Cal. Rptr. 328

(Cal. Ct. App. 1987); People v. Correa, 465 N.E.2d 507 (Ill. App. Ct. 1985); Castellanos v. State,
100 P.3d 756 (Or. Ct. App. 2004).

15. CAL. PENAL CODE § 1016.5(a) (West 1985); CONN. GEN. STAT. § 54-1j(a) (Supp. 2005);
D.C. CODE ANN. § 16-713(a) (2001); FLA. R. CRIM. P. 3.172(c)(8); GA. CODE ANN. § 17-7-93(c)
(2004); HAW. REV. STAT. § 802E-2 (Supp. 1993); 725 ILL. COMP. STAT. ANN. 5/113-8 (West Supp.
2004); MD. R. ANN. 4-242(e); MASS. ANN. LAWS ch. 278, § 29D (Law. Co-op. 2002); MINN. R.
CRIM. P. 15.01; MONT. CODE. ANN. § 46-12-210 (2003); NEB. REV. STAT. § 29-1819.02 (1) (Supp.
2004); N.M. R. ANN. 9-406; N.Y. CRIM. PROC. LAW § 220.50 (McKinney 2002); N.C. GEN. STAT.
§ 15A-1022(a)(7) (2002); OHIO REV. CODE ANN. § 2943.031(A) (West 1997); OR. REV. STAT.
§ 135.385(2)(d) (2003); R.I. GEN. LAWS § 12-12-22(a)-(b) (Supp. 2003); TEX. CRIM. PROC. CODE

ANN. § 26.13(a)(4) (Vernon Supp. 2005); WASH. REV. CODE ANN. § 10.40.200(2) (West 2002);
WIS. STAT. ANN. § 971.08(1)(c) (West 1998).

16. 46 P.3d 1145 (Kan. 2002).
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tance of counsel,” and that courts likewise have no duty to advise an
alien criminal defendant of immigration consequences.17  The court in
Muriithi relied on Varela v. Kaiser,18 a Tenth Circuit Court of Appeals
case, which held “that deportation is a collateral consequence of the
criminal proceeding and therefore the failure to advise does not
amount to ineffective assistance of counsel.”19  In turn, the court in
Varela relied on the fact that other circuits had also held that deporta-
tion is a collateral consequence.20

The court in Muriithi also emphasized that the Seventh Circuit
Court of Appeals in Santos v. Kolb21 had polled other circuits and
concluded “that deportation is a collateral consequence of the crimi-
nal proceeding and therefore no ineffective assistance of counsel was
found.”22  The Kansas Supreme Court, as well as the United States
Courts of Appeals for the Tenth and Seventh Circuits, failed to ana-
lyze the issue and merely adopted historical precedent because it
“seems to be that deportation consequences are considered . . .
collateral.”23

The Kansas Supreme Court should have fully analyzed whether
immigration consequences should be considered collateral, and as a
separate issue whether defense counsel’s duties should include advis-
ing defendants of both collateral and direct consequences.  Further-
more, the court should have analyzed whether a guilty or no contest
plea given without knowledge of deportation consequences can truly
be “knowing and voluntary” as required by the United States Su-
preme Court to satisfy the Due Process Clause of the Fourteenth
Amendment.24  The court’s lack of analysis is especially troubling con-
sidering that the United States Supreme Court has never held that
immigration consequences are collateral, nor that defense counsel has
no duty to inform alien clients of possible immigration consequences
of their pleas.  The precedent relied on is not binding, was faulty, and
has been weakened dramatically by changes in immigration laws.25

The Kansas Supreme Court should have found that the failure to
inform an alien criminal defendant of immigration consequences of
his plea constitutes ineffective assistance of counsel.  In addition, it
should have found that Muriithi’s no contest plea was neither volun-

17. Muriithi, 46 P.3d at 1152, 1155.
18. 976 F.2d 1357 (10th Cir. 1992).
19. Varela, 976 F.2d at 1358.
20. Id.
21. 880 F.2d 941 (7th Cir. 1989).
22. Muriithi, 46 P.3d at 1152 (quoting Santos, 880 F.2d at 944).
23. Id.
24. Boykin v. Alabama, 395 U.S. 238, 242 (1969).
25. See, e.g., Illegal Immigration Reform and Immigrant Responsibility Act of 1996, Pub. L.

No. 104-208, 110 Stat. 3009-546 (codified as amended in scattered sections of 8 U.S.C. and 18
U.S.C.) (creating broader grounds for deportation).
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tary nor knowing, as he received ineffective assistance of counsel
when he was not informed of the likely event of his deportation as a
result of his plea.  In the alternative, the court could have found that
since immigration consequences are more akin to direct criminal con-
sequences than to speculative civil consequences, the court has a duty
to ensure that defendants are aware of immigration consequences
before accepting their pleas.

II. CASE DESCRIPTION

Antony Muriithi, a citizen of Kenya, arrived in the United States
in 1993 on a student visa.26  Five years later, in 1998, Muriithi’s son
was born.27  Muriithi was granted custody.28  Sixteen days after the
birth of his son, Muriithi was involved in a minor domestic alterca-
tion29 with a former girlfriend who is also the mother of his child.30

As a result, the state brought seven misdemeanor charges.31  At his
plea proceeding, Muriithi appeared without representation and was
immediately offered a plea agreement by the Shawnee County Dis-
trict Attorney.32  Since he did not understand the agreement, he re-
quested that he be allowed to speak with someone.33  The judge
determined that Muriithi was indigent and appointed counsel to re-
present him.34  The attorney who represented Muriithi was already
present in the courtroom.35  After the attorney was appointed, and in
her presence, the judge asked Muriithi where he was from.36  Muriithi
replied, “Kenya.”37  “The trial court then asked, ‘Oh, you are from
Kenya?,’ and Muriithi answered, ‘Yes.’”38

26. Brief for Appellant at 1, Muriithi (No. 01-87213-A).
27. Id. at 1-2.
28. Id. at 2.
29. Muriithi, 46 P.3d at 1147.  According to the affidavit filed with the original complaint,

Muriithi went to an apartment where his son, his son’s mother, another woman, and her two
children were sleeping. Id.  It is not apparent whose apartment it was or why he was there.  He
argued with the mother of his son, slapped her, and then slapped the other woman and pulled
her hair when she tried to call the police. Id.  The count of endangering a child was in reference
to his own child, yet the facts mention only that Muriithi swung the two-year old child of the
other woman by her arm, and they say nothing about how Muriithi’s child was endangered. Id.
It is important to note that these facts were taken from the affidavit filed with the complaint, and
that Muriithi’s attorney agreed to stipulate to the facts without discussing the contents of the
affidavit with Muriithi. Id. at 1149.

30. Id. at 1147 (showing that the altercation occurred sixteen days after the birth of Muri-
ithi’s child); Brief for Appellant at 1-2, Muriithi (No. 01-87213-A) (showing that Dena Yoakum
is the mother of Muriithi’s child).

31. Brief of Appellant at 2, Muriithi (No. 01-87213-A).
32. Id. at 2-3.
33. Id. at 3.
34. Id.
35. Muriithi, 46 P.3d at 1151.
36. Brief of Appellant at 3, Muriithi (No. 01-87213-A).
37. Muriithi, 46 P.3d at 1151.
38. Id.
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Muriithi consulted with his counsel for approximately five to ten
minutes.39  They did not discuss the charges against him and he was
not shown the affidavit that accompanied the complaint, yet his coun-
sel agreed to stipulate to the facts contained therein.40  On his coun-
sel’s advice, Muriithi pleaded no contest to one count of domestic
battery and one count of endangering a child.41  Those counts consti-
tuted Class B and Class A Misdemeanors, respectively.42  Muriithi’s
counsel never asked him whether he was a citizen, and never advised
him that his plea would make him deportable.43  Muriithi was sen-
tenced to twelve months of supervised probation.44  His appointed
counsel requested that her attorney’s fees be waived.45

As a result of Muriithi’s conviction, the Immigration and Natural-
ization Service (INS) initiated deportation proceedings against him.46

The proceedings concluded in March 2000 with an order of removal to
Kenya.47  Muriithi appealed the deportation order, but his appeal was
dismissed in September 2000.48  He then motioned the trial court to
allow him to “withdraw his pleas and set aside his convictions,” argu-
ing that he would have pleaded otherwise if he had known that to
plead as he did would result in his deportation.49  An evidentiary hear-
ing on the motion occurred in March 2001,50 but the trial judge denied
the motion.51  Muriithi appealed, and his appeal was transferred to the
Kansas Supreme Court.52

III. BACKGROUND

In Kansas, a court may allow a defendant to withdraw his guilty
or no contest plea and set aside his conviction to correct “manifest
injustice.”53  Manifest injustice would result if a plea were entered un-
knowingly or involuntarily due to ineffective assistance of counsel.54

39. Id. at 1149.
40. Id.
41. Id.
42. Brief of Appellant at 3, Muriithi (No. 01-87213-A).
43. Muriithi, 46 P.3d at 1149.
44. Id. at 1148.
45. Id.  She stated to the court, “I spoke to Mr. Muriithi very briefly regarding this case and

I would ask that you consider either waiving the attorney’s fees or at least paroling [sic] them
down since, really, I really didn’t have to do very much, Judge.” Id.

46. Id.  The deportation proceedings were also based in part on Mr. Muriithi’s failure to
maintain student status, in keeping with his student visa. Id.  However, Muriithi’s appellate
counsel argued that the non-student status was curable and deportation might have been
avoided if not for the domestic violence conviction. Id.

47. Id.
48. Id.
49. Id.
50. Id.
51. Id. at 1147.
52. Id.
53. KAN. STAT. ANN. § 22-3210(d) (2003).
54. State v. Cramer, 841 P.2d 1111, 1119 (Kan. Ct. App. 1992) (noting that the legislature

had not defined “manifest injustice,” and adopting the definition that manifest injustice is that
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The decision to set aside a conviction is at the discretion of the trial
court, and will be overturned on appeal only if an abuse of discretion
is found.55

A. Constitutional Law

In 1969, the United States Supreme Court held in Boykin v. Ala-
bama56 that for a plea to be constitutional it must be voluntary and
knowing.57  An involuntary or unknowing plea would violate due pro-
cess.58  One year later in Brady v. United States,59 the Court held that
“[w]aivers of constitutional rights [resulting from guilty pleas] not only
must be voluntary but must be knowing, intelligent acts done with suf-
ficient awareness of the relevant circumstances and likely conse-
quences.”60  The same day the Court decided McMann v.
Richardson.61  In McMann, the Court concluded that “whether a plea
of guilty is unintelligent” depends on “whether [counsel’s] advice was
within the range of competence demanded of attorneys in criminal
cases.”62

The Sixth Amendment to the United States Constitution gener-
ally guarantees the assistance of counsel in criminal prosecutions.63

The United States Supreme Court has further recognized that “the
right to counsel is the right to the effective assistance of counsel.”64  In
1973, the Court began to define ineffective assistance of counsel.  In
Tollett v. Henderson,65 it found that “[c]ounsel’s concern is the faithful
representation of the interest of his client, and such representation
frequently involves highly practical considerations as well as special-
ized knowledge of the law.”66

Finally, in the landmark case Strickland v. Washington,67 the
Court outlined a two-part test to determine whether assistance of

which is “obviously unfair and shocks the conscience of the court”).  An unknowing and involun-
tary plea would violate due process as required by Boykin v. Alabama and as codified in section
22-3210 of the Kansas Statutes Annotated, and would therefore be “unfair” and “shocking.”
KAN. STAT. ANN. § 22-3210; Boykin v. Alabama, 395 U.S. 238, 243 n.5 (1969).

55. Muriithi, 46 P.3d at 1148.
56. 395 U.S. 238 (1969).
57. Id. at 242.
58. Id. at 243 n.5 (reasoning that because a guilty plea entails a waiver of the privilege

against self-incrimination, the right to a jury trial, and the right to confront one’s accusers, it
must be given voluntarily and knowingly or a violation of due process would occur).

59. 397 U.S. 742 (1970).
60. Id. at 748.
61. 397 U.S. 759 (1970). Brady and McMann were both decided on May 4, 1970.
62. Id. at 770-71.
63. U.S. CONST. amend. VI. The Sixth Amendment right to counsel is limited to certain

critical stages and is guaranteed only to defendants facing incarceration.  Iowa v. Tovar, 541 U.S.
77, 87 (2004).

64. McMann, 397 U.S. at 771 n.14 (emphasis added).
65. 411 U.S. 258 (1973).
66. Id. at 268.
67. 466 U.S. 668 (1984).
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counsel was effective.68  First, “the defendant must show that coun-
sel’s representation fell below an objective standard of reasonable-
ness.”69  Second, “[t]he defendant must show that there is a
reasonable probability that, but for counsel’s unprofessional errors,
the result of the proceeding would have been different.”70  The two
parts of the test are respectively referred to as the “competence”
prong and the “prejudice” prong.71

In Hill v. Lockhart,72 the Court held that “the two-part Strickland
v. Washington test applies to challenges to guilty pleas based on inef-
fective assistance of counsel.”73  “[I]n order to satisfy the ‘prejudice’
requirement, the defendant must show that there is a reasonable
probability that, but for counsel’s errors, he would not have pleaded
guilty and would have insisted on going to trial.”74

Ineffective assistance of counsel not only would render a guilty
plea unknowing and involuntary, resulting in manifest injustice, but
also would violate the defendant’s due process rights.75  The Due Pro-
cess Clause of the Fourteenth Amendment to the United States Con-
stitution guarantees due process of law.76  To ensure due process, a
defendant’s waiver of constitutional rights, through pleading guilty or
no contest, must be intelligent and with understanding, and the waiver
must be recorded.77  In addition, aliens are protected under the Due
Process Clause.78  The protections apply to all aliens regardless of
“whether their presence here is lawful, unlawful, temporary, or
permanent.”79

B. Immigration Law

Under the United States Constitution, Congress has the power to
create immigration legislation.80  Therefore, immigration law “reflects
that branch’s view of political reform and national security at the time

68. Id. at 687.
69. Id. at 687-88.
70. Id. at 694.
71. Hill v. Lockhart, 474 U.S. 52, 58-59 (1985); Guy Cohen, Note, Weakness of the Collateral

Consequences Doctrine: Counsel’s Duty to Inform Aliens of the Deportation Consequences of
Guilty Pleas, 16 FORDHAM INT’L L.J. 1094, 1108 (1993).

72. 474 U.S. 52 (1985).
73. Id. at 58.
74. Id. at 59.
75. McMann v. Richardson, 397 U.S. 759, 770-71 (1970); Boykin v. Alabama, 395 U.S. 238,

243 n.5 (1969); see also State v. Shaw, 910 P.2d 809, 817 (Kan. 1996).
76. U.S. CONST. amend. XIV, § 1.
77. Boykin, 395 U.S. at 242-43.
78. Mathews v. Diaz, 426 U.S. 67, 77 (1976).
79. Zadvydas v. Davis, 533 U.S. 678, 679 (2001).
80. U.S. CONST. art. I, § 8, cl. 4; U.S. CONST. art. I, § 9, cl. 1; Hon. Paul Brickner & Meghan

Hanson, The American Dreamers: Racial Prejudices and Discrimination as Seen Through the
History of American Immigration Law, 26 T. JEFFERSON L. REV. 203, 203-04 (2004) (noting that
because immigration is not directly mentioned in the Constitution, “immigration law is the prod-
uct of the United States Congress.”).
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of an act’s passage.”81  Throughout the history of the United States,
the tension between national security and individual human rights has
manifested itself in the nation’s immigration laws and policies.82  As
early as 1798, with the Alien Act, Congress has enacted laws restrict-
ing immigration.83  The Alien Act allowed the President “to order all
such aliens as he shall judge dangerous to the peace and safety of the
United States . . . to depart out of the territory of the United States.”84

An alien who was ordered to depart, but failed to do so, was subject to
three years in prison, and could never thereafter become a citizen.85

An alien who departed, but then returned surreptitiously, was subject
to imprisonment for as long as public safety required.86

In addition to removing alien immigrants from the country, Con-
gress also made it harder for the remaining immigrants to become nat-
uralized citizens.87  For example, the Naturalization Act had lengthy
residence requirements and strict registration procedures, which effec-
tively prohibited non-white immigrants from becoming naturalized
citizens.88

Despite Congress’ early attempts to deport some immigrants, the
eighteenth century and the first half of the nineteenth century were
notable for encouraging immigration.89  In 1849, Justice McLean of
the United States Supreme Court first mentioned the “cherished pol-
icy” in the United States of encouraging foreign immigration.90  The
United States entered into a friendship treaty with China in 1844,
which was amended in 1868 to make immigration voluntary between
the two nations.91  It specifically “recognized the ‘inherent and ina-
lienable right of man to change his home and allegiance.’”92

As more Chinese laborers immigrated to the United States, how-
ever, the prejudices against them grew.93  As a result, Congress en-
acted the Chinese Exclusion Act of 1888, which disregarded the prior
treaties and prohibited Chinese immigration for ten years, clearly dis-

81. Brickner & Hanson, supra note 80, at 204.
82. Id. at 203.
83. Alien Act, ch. 58, §§ 1-6, 1 Stat. 570 (1798) (expired 1800).  This Act was passed in

reaction to a perceived threat of war with France.  Steven R. Shapiro, The Role of the Courts in
the War Against Terrorism: A Preliminary Assessment, 29 FLETCHER F. OF WORLD AFF. 103, 104
(2005).

84. Alien Act, ch. 58, § 1, 1 Stat. 570 (1798) (expired 1800) (emphasis in original).
85. Id.
86. Id. § 2.
87. Naturalization Act of 1798, ch. 54, §§ 1-7, 1 Stat. 566 (1798) (repealed 1802).
88. Id. §§ 1, 4, 6.
89. Brickner & Hanson, supra note 80, at 204.
90. Id. at 208 (quoting Paul Brickner, The Passenger Cases (1849) Justice John McLean’s

“Cherished Policy” as the First of Three Phases of American Immigration Law, 10 SW. J. L. &
TRADE AM. 63 (2004)).

91. Id. at 218-19.
92. Id.
93. Id.
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criminating on the basis of race and national origin.94  In upholding
the Act, the United States Supreme Court “agreed that the right to
exclude was an absolute power granted in Congress.”95  The Immigra-
tion and Nationality Act of 1917 went a step further and prohibited
the immigration of anyone whose ancestry was traceable to a barred
zone of Asiatic countries.96  It also added the commission of crimes of
“moral turpitude” as further grounds for exclusion.97

A facially-neutral quota system for immigration was established
in the Immigration Act of 1924.98  “[T]he quotas were established to
maintain the mix of peoples that occupied America in 1890.”99  How-
ever, since most non-western European immigrants arrived after 1890,
the new system favored western Europeans, who were predominantly
white and Protestant.100

The landmark Immigration and Nationality Act of 1952 is the
main statute in force today, albeit with many amendments.101  The
1965 amendments abolished the quota system based on national ori-
gin, and instead allowed each nation an annual limit of twenty thou-
sand immigrants.102  In 1978, the twenty thousand per country limit
was changed to a worldwide limit of 290,000.103

In modern times, immigration law has focused on excluding and
removing undesirable aliens based more on their occupations and
criminal history than on their national origins.104  The Immigration
and Nationality Act is multi-layered, and in addition there are many
other statutes, treaties, regulations, and case law which must be con-
sidered together to understand the bases for admission, exclusion, and
deportation.105

Deportable offenses were historically defined very broadly.106  In
1988, Congress passed the Anti-Drug Abuse Act, which “specified

94. Id. at 220-22.
95. Id. at 222 (commenting on two cases that challenged the Act: Chae Chan Ping v. United

States, 130 U.S. 581 (1889), and Fong Yue Ting v. United States, 149 U.S. 698 (1893)).
96. Id. at 223.
97. INS v. St. Cyr, 533 U.S. 289, 294 (2001).  Moral turpitude is still a ground of exclusion

today.  8 U.S.C. § 1182(a)(2)(A) (2000).
98. Brickner & Hanson, supra note 80, at 226.
99. Id.

100. Id. at 226-27 (“82% of the quota was designated to northern and western Europeans,
where as 14% was designated to southern and eastern Europeans.  The remaining 4% went to
the rest of the world.”).

101. STANLEY MAILMAN, IMMIGRATION LAW AND PROCEDURE: DESK EDITION, § 1.02[3][c]
(2004).

102. Brickner & Hanson, supra note 80, at 228; MAILMAN, supra note 101, § 1.01 n.1 (noting
that President Kennedy had called for elimination of the quota system, and that President John-
son helped make that happen in the Act of 1965).

103. Brickner & Hanson, supra note 80, at 228 (suggesting that while facially neutral, the
worldwide limit adversely “impacted poorer countries because of their higher immigration
rates”).

104. See id. at 216.
105. MAILMAN, supra note 101, § 1.02[3][a].
106. INS v. St. Cyr, 533 U.S. 289, 295 (2001).
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that an alien is deportable upon conviction for any ‘aggravated fel-
ony.’”107  From 1917 until 1990, even if an alien was convicted of a
deportable crime, the trial court judge could issue a judicial recom-
mendation against deportation (JRAD), which prevented the INS
from deporting an alien on the basis of the conviction.108  In 1990,
Congress took away the power of courts to issue JRADs.109

In 1996, the Illegal Immigration Reform and Immigrant Respon-
sibility Act (IIRIRA) and the Antiterrorism and Effective Death Pen-
alty Act (AEDPA) broadened the definition of deportable offenses
even further.110  More crimes with lesser penalties were included.111

A misdemeanor under state law can now be characterized under these
laws as an aggravated felony, a deportable offense.112  There is no
longer any discretionary relief from deportation under these circum-
stances.113  The alien convicted of these crimes is per se deportable.114

The USA PATRIOT Act further expanded the definition of de-
portable and excludable offenses.115 The Act not only expands the
definitions relating to terrorism, but also “mandates obligatory deten-
tion of anyone reasonably suspected of being a terrorist or engaged in
terrorist activity.”116  Furthermore, the Act allows heightened secrecy,
to the point that many suspected terrorists have been detained and
questioned without being able to contact their families.117  In addition
to the USA PATRIOT Act, the September 11, 2001 terrorist attacks
on the United States resulted in further changes to immigration law.
In 2003, the Immigration and Naturalization Service (INS) was re-
placed by three new bureaus, which operate under the newly created
Department of Homeland Security (DHS).118

The 2003 reorganization was not the first time INS has been
renamed or moved from one government agency to another.  In fact,

107. Id.
108. 8 U.S.C. § 1251(b) (1988), repealed by Immigration Act of 1990, Pub. L. No. 101-649,

§ 505(b), 104 Stat. 5050.
109. Immigration Act of 1990, Pub. L. No. 101-649, § 505(b), 104 Stat. 5050.
110. Illegal Immigration Reform and Immigrant Responsibility Act of 1996, Pub. L. No. 104-

208, 110 Stat. 3009-546 (codified as amended in scattered sections of 8 U.S.C. and 18 U.S.C.);
Antiterrorism and Effective Death Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat. 1214
(codified as amended in scattered sections of 8, 18, 22, 28, 40, and 42 U.S.C.).

111. John J. Francis, Failure to Advise Non-Citizens of Immigration Consequences of Crimi-
nal Convictions: Should This Be Grounds to Withdraw a Guilty Plea?, 36 U. MICH. J.L. REFORM

691, 701 (2003).
112. Id.
113. Id. at 702.
114. Id.
115. USA PATRIOT Act of 2001, Pub. L. No. 107-56, 115 Stat. 272 (codified as amended in

scattered sections of U.S.C.).
116. Brickner & Hanson, supra note 80, at 232.
117. Id.
118. MAILMAN, supra note 101, at SA-1.  The Homeland Security Act officially abolished the

INS and created in its place the Bureau of Citizenship and Immigration Services (BCIS), the
Bureau of Customs and Border Protection (BCBP), and the Bureau of Immigration and Cus-
toms Enforcement (BICE). See id. § 1.06.
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immigration benefits and enforcement have moved from a purely civil
arena to an increasingly criminal one.  The forerunner of the INS was
created by Congress in 1821 and was located in the Treasury Depart-
ment.119  Congress enacted legislation in 1903 that transferred it “from
the Treasury Department to the newly created Department of Com-
merce and Labor.”120  There it remained until 1940, when “the Presi-
dent’s Reorganization Plan . . . moved the INS from the Department
of Labor to the Department of Justice.”121  The discretion to admit
excludable aliens was likewise transferred from the Secretary of Labor
to the Attorney General.122

C. The Collateral Consequences Doctrine

For purposes of determining whether a trial court has complied with
its duty under the Due Process Clause to ensure that a guilty plea is
knowing, voluntary, and intelligent, the Supreme Court has distin-
guished between direct consequences, which must be explained to
the defendant, and collateral consequences, which the plea court
has no duty to explore.123

Courts have a duty to ensure that criminal defendants are in-
formed of the direct consequences of their pleas, but not the collateral
consequences.  The notion that defendants need not be informed of
collateral consequences is known as the collateral consequences rule.
The justification for the rule has been that courts should not have to
explain every conceivable consequence that may result from a convic-
tion, but only consequences that are automatic, and hence, “direct.”124

Some examples of direct consequences include length of imprison-
ment and amount of fine.125

Collateral consequences, on the other hand, have been viewed as
those that are speculative or under the control of an entity other than
the sentencing court.126  “The determination that a particular conse-
quence is collateral has, in many cases, turned on whether the conse-
quence was in the hands of another government agency or under the
control of the defendant himself.”127  Some examples of collateral
consequences include

119. Smith, supra note 2.
120. Id.
121. Id. (commenting that the move was a result of immigration being viewed as a national

security issue rather than an economic one).
122. INS v. St. Cyr, 533 U.S. 289, 294 n.2 (2001).
123. Gabriel J. Chin & Richard W. Holmes, Jr., Effective Assistance of Counsel and the Con-

sequences of Guilty Pleas, 87 CORNELL L. REV. 697, 704 (2002).
124. Id.
125. Id. at 703.
126. Id. at 704.
127. Steve Colella, “Guilty, Your Honor”: The Direct and Collateral Consequences of Guilty

Pleas and the Courts That Inconsistently Interpret Them, 26 WHITTIER L. REV. 305, 309 (2004).
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revocation of parole or probation, ineligibility for parole, civil com-
mitment, civil forfeiture, consecutive rather than concurrent sen-
tencing, higher penalties based on repeat offender laws, . . .
registration requirements[,] . . . disenfranchisement, ineligibility to
serve on a jury, disqualification from public benefits, . . . ineligibility
to possess firearms[,] . . . deportation, dishonorable discharge from
the armed services, and loss of business or professional licenses.128

In order to understand the collateral consequences rule, it can be
helpful to categorize certain consequences as either collateral or di-
rect.  However, “‘[t]he distinction between a collateral and a direct
consequence of a criminal conviction . . . is obvious at the extremes
and often subtle at the margin.’”129  Deportation is a consequence
that, for different reasons, can be placed in either category.130

While the United States Supreme Court has defined the trial
court’s duties in accepting a guilty plea in terms of direct and collat-
eral consequences, it has never defined the duties of defense counsel
in those terms.131  Despite the Court’s having never maintained that
defense attorneys have no duty to advise their clients of collateral con-
sequences, that view is widely accepted in American courts.132

D. Kansas Law

Section 22-3210 of the Kansas Statutes Annotated lists the re-
quirements that must be met before the trial court may accept a guilty
or no contest plea, and does not address the duties of defense coun-
sel.133  For example, the court must determine that “the plea is made
voluntarily with understanding of the nature of the charge and the
consequences of the plea.”134  If the requirements of section 22-3210
were not met, and manifest injustice resulted, the court may allow a
defendant to withdraw his guilty or no contest plea and set aside his
conviction.135  “Manifest injustice” is not defined in the statute, but
case law has interpreted it to mean shocking and obviously unfair.136

Section 22-3210 is modeled after Rule 11 of the Federal Rules of
Criminal Procedure, which applies only to federal courts.137  The

128. Chin & Holmes, supra note 123, at 705-06 (citations omitted).
129. Id. at 705 (quoting United States v. Russell, 686 F.2d 35, 38 (D.C. Cir. 1982)); Colella,

supra note 127, at 308 (quoting Russell, 686 F.2d at 38).
130. Chin & Holmes, supra note 123, at 708; Colella, supra note 127, at 310.
131. Chin & Holmes, supra note 123, at 706.
132. Id.
133. KAN. STAT. ANN. § 22-3210 (2003) (requiring that the plea be entered by the defendant

or counsel in open court; that the court inform the defendant of the consequences of the plea in
felony cases; that the court personally address the defendant and determine that the plea is
voluntary and knowing; that the court be satisfied that a factual basis exists for the plea; that
defendant appear personally in felony cases; and that a verbatim record be made in felony
cases).

134. Id. § 22-3210(a)(3).
135. Id. § 22-3210(d).
136. State v. Cramer, 841 P.2d 1111, 1119 (Kan. Ct. App. 1992).
137. State v. Cox, 819 P.2d 1241, 1243 (Kan. Ct. App. 1991).
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Rules seek to ensure that a defendant’s plea is given knowingly and
voluntarily.138  The Kansas Supreme Court has stated that section 22-
3210 “embodies due process requirements as set out by the United
States Supreme Court in Boykin v. Alabama.”139  The statute thus re-
quires that the court inform the defendant of the consequences of his
plea.140

In State v. Cox,141 the Kansas Court of Appeals followed the
United States Court of Appeals for the Ninth Circuit in interpreting
“consequences” to mean only direct consequences and not collateral
consequences.142  The court in Cox then looked to other jurisdictions
to determine what kinds of consequences are collateral and compiled
a list that includes loss of employment, possibility of revocation of pa-
role, possibility of deportation, undesirable military discharge, voting
rights, and driver’s license suspension.143

The court in Cox overlooked the holding in State v. Bowser.144  In
Bowser, the Kansas Supreme Court allowed a defendant to withdraw
his guilty plea when both his counsel and the trial judge mistakenly
informed him that the crime was a misdemeanor and not a felony.145

The serious error, or manifest injustice, was the fact that the defen-
dant could have lost his funeral director’s license as a result of a felony
conviction.146  Therefore, the Kansas Supreme Court allowed the de-
fendant to withdraw his plea based on the failure to inform him of a
collateral consequence to that plea, namely the loss of employment,
because it was a matter vital to his interests.147

In Kansas, direct consequences resulting from a plea are “defi-
nite, immediate, and largely automatic.”148  The Kansas Court of Ap-
peals in State v. Bussell149 determined that involuntary civil
commitment for certain sex offenders under the Kansas Sexually Vio-
lent Predators Act (KSVPA) is collateral to the conviction, and thus
not a direct consequence.150  Under the KSVPA, a convicted sex crim-
inal may be civilly committed after serving his criminal sentence.151

The court in Bussell found that civil commitment under the KSVPA

138. FED. R. CRIM. P. 11(b)(1), (2); KAN. STAT. ANN. § 22-3210(a)(3).
139. State v. Shaw, 910 P.2d 809, 814 (Kan. 1996).
140. KAN. STAT. ANN. § 22-3210(a)(2).
141. 819 P.2d 1241 (Kan. Ct. App. 1991).
142. Id. at 1243 (quoting United States v. King, 618 F.2d 550, 552 (9th Cir. 1980)).
143. Id.
144. 129 P.2d 268 (Kan. 1942).
145. Id. at 269 (noting that defendant was charged with fourth degree manslaughter and

leaving the scene of an accident).
146. Id. at 270.
147. Id.
148. In re J.C., 925 P.2d 415, 419 (Kan. 1996) (quoting United States v. Lott, 630 F. Supp.

611, 612 (E.D. Va.), aff’d, 795 F.2d 82 (4th Cir. 1986)).
149. 963 P.2d 1250 (Kan. Ct. App. 1998).
150. Id. at 1253.
151. KAN. STAT. ANN. § 59-29a05(a) (1994).
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“is neither inevitable nor automatic,” but rather “is simply a matter of
discretion to be exercised by the State.”152

While the court in Cox analyzed “consequences” within the
meaning of section 22-3210 to determine whether collateral or direct
consequences were intended, the court’s decision was concerned only
with the duties of the court in accepting pleas and did not discuss the
duty of counsel in advising defendants how to plead.153  Similarly, the
Kansas Supreme Court explained in State v. Shaw154 that “[t]he pur-
pose of 22-3210(a) is to require the trial court to satisfy itself that the
defendant’s plea is made voluntarily and understandingly . . . .”155

In State v. Chamberlain,156 the Kansas Supreme Court adopted
the United States Supreme Court’s two-pronged test established in
Strickland v. Washington for determining ineffective assistance of
counsel.157  The court in Chamberlain stated that in Kansas a rebutta-
ble presumption exists that counsel is effective.158  Synthesizing Strick-
land with Kansas cases, including State v. Schoonover,159 the court
stated that “[j]udicial scrutiny of counsel’s performance must be
highly deferential, and a fair assessment of attorney performance re-
quires that every effort be made to eliminate the distorting effects of
hindsight, to reconstruct the circumstances of counsel’s challenged
conduct, and to evaluate the conduct from counsel’s perspective at the
time.”160 In Schoonover, the Kansas Court of Appeals stated, “We
cannot believe our Supreme Court would ever find counsel ‘effective’
in a constitutional sense where his malpractice . . . has been the cause
of his client’s conviction or otherwise worked to the client’s substan-
tial detriment.”161  The Kansas Supreme Court noted in State v. Solo-
mon162 that “defense counsel has an obligation to advise a defendant
as to the range of permissible penalties and to discuss the possible
choices available to the defendant.”163

When the Kansas Supreme Court decided State v. Muriithi, there
were no Kansas cases directly on point.  However, other jurisdictions
close to Kansas had decided cases concerning duties of the court and
counsel regarding notification of the immigration consequences of
guilty pleas, and the court in Muriithi relied on them as persuasive

152. Bussell, 963 P.2d at 1252.
153. State v. Cox, 819 P.2d 1241, 1243 (Kan. Ct. App. 1991).
154. 910 P.2d 809 (Kan. 1996).
155. Id. at 817 (emphasis added).
156. 694 P.2d 468 (Kan. 1985).
157. Id. at 472.
158. Id.
159. 582 P.2d 292 (Kan. 1978).
160. Chamberlain, 694 P.2d at 475.
161. Schoonover, 582 P.2d at 299.
162. 891 P.2d 407 (Kan. 1995).
163. Id. at 414.
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precedent.164  The Tenth Circuit Court of Appeals in Varela v. Kaiser
held that defendants do not need to be advised of the collateral conse-
quence of deportation prior to pleading guilty.165  Moreover, the court
stated that “an attorney’s failure to advise an alien client that deporta-
tion may result from a guilty plea does not constitute ineffective assis-
tance of counsel.”166  In reaching its conclusion, the court in Varela
relied heavily, if not exclusively, on similar determinations of other
federal circuit courts of appeals.167

In United States v. Corona-Maldonado,168 the United States Dis-
trict Court for the District of Kansas created an exception to the col-
lateral consequences rule adopted in Varela and held that “although
an attorney’s failure to inform his or her client about the possibility of
being deported may not amount to ineffective assistance of counsel,
providing incorrect information about being deported following spe-
cific inquiry may render the defendant’s plea involuntary.”169  Accord-
ing to the court’s rationale, commission amounts to ineffective
assistance of counsel, whereas omission does not.  In drawing the dis-
tinction, the court in Corona-Maldonado followed the Eleventh Cir-
cuit’s decision in Downs-Morgan v. United States.170

E. Other Jurisdictions

Essentially, each jurisdiction falls into one of three groups.  The
largest follows the classic collateral consequences rule.  This group in-
cludes the United States Courts of Appeals for the District of Colum-
bia Circuit, the Fourth Circuit, the Fifth Circuit, and the Seventh
Circuit, as well as the state courts of Alaska, Iowa, Pennsylvania and
Maryland.171  These jurisdictions hold that immigration consequences
are collateral, so neither courts nor defense attorneys have a duty to
advise alien criminal defendants of the possibility of deportation re-
sulting from their guilty pleas.172

The second group also follows the collateral consequences rule,
but has carved out an exception.  These jurisdictions hold that mis-
informing alien criminal defendants about the possible immigration
consequences of a guilty plea results in ineffective assistance of coun-

164. State v. Muriithi, 46 P.3d 1145, 1150 (Kan. 2002).
165. Varela v. Kaiser, 976 F.2d 1357, 1357 (10th Cir. 1992).
166. Id.
167. Id. at 1358.
168. 46 F. Supp. 2d 1171 (D. Kan. 1999).
169. Id. at 1173.
170. Id. (relying on Downs-Morgan v. United States, 765 F.2d 1534, 1538 (11th Cir. 1985)).
171. United States v. Del Rosario, 902 F.2d 55 (D.C. Cir. 1990); Santos v. Kolb, 880 F.2d 941

(7th Cir. 1989); United States v. Yearwood, 863 F.2d 6 (4th Cir. 1988); United States v. Gavilan,
761 F.2d 226 (5th Cir. 1985); State v. Tafoya, 500 P.2d 247 (Alaska 1972), cert. denied, 410 U.S.
945 (1972); State v. Mott, 407 N.W.2d 581 (Iowa 1987); State v. Daley, 487 A.2d 320 (Md. Ct.
Spec. App. 1985); Commonwealth v. Frometa, 555 A.2d 92 (Pa. 1989).

172. See cases cited supra note 171.
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sel, allowing a defendant to withdraw his guilty plea.  These jurisdic-
tions hold, however, that failure to inform altogether does not amount
to ineffectiveness of counsel, and will not allow a defendant to with-
draw his guilty plea.  This group includes the United States Courts of
Appeals for the Eleventh Circuit and the Sixth Circuit, the United
States District Court for the District of Kansas, and the state courts of
Illinois.173

The United States Court of Appeals for the Second Circuit could
be considered to be in the second group as well.  In Michel v. United
States,174 the court stated that the trial judge does not have a duty to
“inquire whether a defendant is aware of the collateral effects of his
plea,” but that if “his client is an alien, counsel and not the court has
the obligation of advising him of his particular position as a conse-
quence of his plea.”175  However, the court was analyzing not a claim
of ineffective assistance of counsel, but only whether the plea was vol-
untary.176  The court held that it was voluntary because the trial judge
did not have a duty to advise the defendant of deportation as a result
of his guilty plea.177  More recently, the court held that JRADs are
part of the sentencing process, which means that the Sixth Amend-
ment right to effective assistance of counsel applies.178  Therefore, a
criminal defense attorney who knew her client was an alien, yet failed
to request a JRAD (when JRADs were still available) would have
offered ineffective assistance, and her client would be able to later
vacate his guilty plea.179

The third group does not focus on the collateral consequences
rule, but instead recognizes a distinction between the duty of the court
in accepting a plea and the duty of counsel in advising the client how
to plead.180  At the time Muriithi was decided, only Colorado fell into
this group.181  In People v. Pozo,182 the Colorado Supreme Court
noted that while “[t]he trial court is required to advise the defendant
only of the direct consequences of the conviction to satisfy . . . due
process concerns[,] . . .  sixth amendment constitutional standards re-
quiring effective assistance of counsel involve examination of quite
different considerations.”183  The court in Pozo did not state that de-

173. Downs-Morgan, 765 F.2d 1534; Corona-Maldonado, 46 F. Supp. 2d 1171; United States
v. Nagaro-Garbin, 653 F. Supp. 586 (E.D. Mich.), aff’d, 831 F.2d 296 (6th Cir. 1987); People v.
Correa, 465 N.E.2d 507 (Ill. App. Ct. 1984), aff’d, 485 N.E.2d 307 (Ill. 1985).

174. 507 F.2d 461 (2d Cir. 1974).
175. Id. at 465.
176. Id.
177. Id. at 466.
178. Janvier v. United States, 793 F.2d 449, 455 (2d Cir. 1986).
179. Id. at 456.
180. See, e.g., People v. Pozo, 746 P.2d 523, 526 (Colo. 1987).
181. Id.
182. 746 P.2d 523 (Colo. 1987).
183. Id. at 526.
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fense counsel always has a duty to advise alien clients of deportation
consequences of their guilty pleas.184  Instead, the court realized that
rather than using a bright-line rule, “the conduct of attorneys must by
necessity be considered on a case-by-case basis in light of objective
standards of minimally acceptable levels of professional performance
prevailing at the time of the challenged conduct.”185  The court in
Pozo held that

the potential deportation consequences of guilty pleas in criminal
proceedings brought against alien defendants are material to critical
phases of such proceedings.  The determination of whether the fail-
ure to investigate those consequences constitutes ineffective assis-
tance of counsel turns to a significant degree upon whether the
attorney had sufficient information to form a reasonable belief that
the client was in fact an alien.  When defense counsel in a criminal
case is aware that his client is an alien, he may reasonably be re-
quired to investigate relevant immigration law.186

In addition to the three main groups, some jurisdictions fall some-
where in between.  California is one example.  In In re Resendiz,187

the Supreme Court of California adopted the misinformation rule and
held that “affirmative misadvice regarding immigration consequences
can in certain circumstances constitute ineffective assistance of coun-
sel.”188  The court in Resendiz refused to hold that failure to advise
would constitute ineffective assistance of counsel.189  However, in
People v. Soriano,190 the California Court of Appeal went further and
held that a formulaic warning from defense counsel was not an ade-
quate effort to advise a defendant of the immigration consequences of
his guilty plea.191  Since the attorney in Soriano knew the defendant
was an alien, and because Soriano had asked the attorney specifically
about immigration consequences, the attorney had an affirmative duty
to research those consequences, and not merely inform him that “his
plea might have immigration consequences.”192  Therefore, California
falls somewhere between groups two and three.

Other states, like Florida, do not fall neatly into an established
group because they have enacted statutes requiring the court to warn
all criminal defendants that immigration consequences including de-
portation could result from their guilty pleas.193  Therefore, due to the
statute, a defendant will be able to vacate his plea if the requisite

184. Id. at 527.
185. Id.
186. Id. at 529.
187. 19 P.3d 1171 (Cal. 2001).
188. Id. at 1177.
189. Id.
190. 240 Cal. Rptr. 328 (Ct. App. 1987).
191. Id. at 335.
192. Id. at 336 (emphasis added).
193. FLA. R. CRIM. P. 3.172(c)(8).
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warning was not given, and prejudice to the defendant resulted.194

States with similar statutes include California, Connecticut, the Dis-
trict of Columbia, Georgia, Hawaii, Illinois, Maryland, Massachusetts,
Minnesota, Montana, Nebraska, New Mexico, New York, North Caro-
lina, Ohio, Oregon, Rhode Island, Texas, Washington, and Wiscon-
sin.195  While these jurisdictions have similar statutes, they do not fall
neatly into one group, because each state still analyzes the role of de-
fense counsel under the statutes and under applicable case law
differently.

IV. ANALYSIS

A. Parties’ Arguments

Muriithi argued that his plea was neither voluntary nor knowing
because if he had known he would be deported for pleading no con-
test, he would have pleaded innocent and insisted on going to trial.196

The State argued that Muriithi’s pleas were knowing and voluntary
because he understood all direct consequences to his pleas, and was
not required to understand collateral consequences.197

1. Antony Muriithi, Appellant

Muriithi contended that his no contest plea may be withdrawn to
correct a manifest injustice, namely that he was subject to deportation
upon entering a plea on the advice of his attorney, which he argued
was ineffective assistance of counsel.198  He contended that his attor-
ney’s representation fell below an objective standard of reasonable-
ness when she failed to inform him of the immigration consequences
of his plea, thereby satisfying the first prong of the Strickland test.199

He argued that the second prong was met as well, since “if he had
known at the time of entering the no contest plea that he could be
subject to deportation, he would not have pled no contest.”200  To sup-
port his argument that competent counsel would have advised him of

194. See, e.g., Peart v. State, 756 So. 2d 42, 45 (Fla. 2000).
195. CAL. PENAL CODE § 1016.5(a) (West 1985); CONN. GEN. STAT. § 54-1j(a) (Supp. 2005);

D.C. CODE ANN. § 16-713(a) (2001); GA. CODE ANN. § 17-7-93(c) (2004); HAW. REV. STAT.
§ 802E-2 (Supp. 1993); 725 ILL. COMP. STAT. ANN. 5/113-8 (West Supp. 2004); MD. R. ANN. 4-
242(e); MASS. ANN. LAWS ch. 278, § 29D (Law. Co-op. 2002); MINN. R. CRIM. P. 15.01; MONT.
CODE ANN. § 46-12-210 (2003); NEB. REV. STAT. § 29-1819.02(1) (Supp. 2004); N.M. R. ANN. 9-
406; N.Y. CRIM. PROC. LAW § 220.50 (McKinney 2002); N.C. GEN. STAT. § 15A-1022(a)(7)
(2002); OHIO REV. CODE ANN. § 2943.031(A) (West 1997); OR. REV. STAT. § 135.385(2)(d)
(2003); R.I. GEN. LAWS § 12-12-22(a)-(b) (Supp. 2003); TEX. CRIM. PROC. CODE ANN.
§ 26.13(a)(4) (Vernon Supp. 2005); WASH. REV. CODE ANN. § 10.40.200(2) (West 2002); WIS.
STAT. ANN. § 971.08(1)(c) (West 1998).

196. State v. Muriithi, 46 P.3d 1145, 1148 (Kan. 2002).
197. Id. at 1155.
198. Brief of Appellant at 7, Muriithi (No. 01-87213-A).
199. Id. at 9.
200. Id. at 24.
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the immigration consequences of his plea, Muriithi relied on INS v. St.
Cyr,201 in which the United States Supreme Court stated that “[e]ven
if the defendant were not initially aware of [a certain immigration pro-
vision], competent defense counsel, following the advice of numerous
practice guides, would have advised him concerning the provision’s
importance.”202  Moreover, Muriithi argued that the Court in St. Cyr
pointed to defense practice manuals showing that the right to stay in
the United States may outweigh the possibility of any jail sentence.203

Muriithi argued that while Kansas had no case law on the issue,
other jurisdictions “recognize the responsibility of counsel to accu-
rately advise non-citizen defendants of deportation consequences.”204

He noted that the United States District Court for the District of Kan-
sas in Corona-Maldonado held that misinforming an alien client about
immigration consequences constitutes ineffective assistance of coun-
sel.205  He also referred to the decisions in Pozo and State v. Daley206

to show that courts in Colorado and Maryland have held that failure
to inform an alien defendant of immigration consequences is consid-
ered ineffective assistance of counsel if the attorney knew or should
have known that the defendant was not a citizen of the United
States.207

Muriithi maintained that this exception to the collateral conse-
quences rule should apply to him, since his appointed attorney knew
or should have known that he was not a United States citizen.208  Not
only does he speak with a noticeable foreign accent, but also immedi-
ately after his attorney was appointed to represent him, the judge
asked him where he was from, and Muriithi informed the court he was
from Kenya.209  Therefore, Muriithi argued that his attorney “should
not be able to claim that she had insufficient information to form a
reasonable belief that the defendant was from another country.”210

Muriithi also argued that his “due process rights were violated
when the trial judge did not inform [him] of the immigration conse-
quences to his plea of no contest.”211  He claimed that the violation of
due process made his plea unknowing and involuntary.212  Further-
more, Muriithi argued that for an alien’s guilty or no contest plea to

201. 533 U.S. 289 (2001).
202. Id. at 323 n.50; Brief of Appellant at 14, Muriithi (No. 01-87213-A).
203. Brief of Appellant at 15, Muriithi (No. 01-87213-A).
204. Id. at 19.
205. Id.
206. 487 A.2d 320 (Md. Ct. Spec. App. 1985).
207. Brief of Appellant at 20, Muriithi (No. 01-87213-A).
208. See id.
209. Id.
210. Id. at 21.
211. Id. at 27.
212. Id. at 28.
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be knowing and voluntary, immigration consequences cannot be con-
sidered collateral, but must be addressed at the pleading stage.213  He
stated, “Since an alien defendant is essentially waiving the right to
remain in this country by pleading guilty or no contest to certain
charges, the Court should require trial judges to warn alien defendants
of the possible immigration consequences of their plea.”214  He sup-
ported his argument by noting that “the Kansas Supreme Court has
recognized that a defendant is entitled to withdraw a guilty plea if he
is not advised of a collateral consequence that is of great
importance.”215

Finally, Muriithi argued that deportation alone creates a manifest
injustice.216  He relied on United States Supreme Court cases that
note the severity of deportation.217  Muriithi “spent more time in jail
fighting” his deportation than he would have if he had received the
maximum sentences for the misdemeanors for which he was
charged.218  Furthermore, if deported he would be barred for twenty
years from reentering the United States, making the maintenance of a
relationship with his son impossible.219  Muriithi argued that result
would be manifestly unjust.220

2. State of Kansas, Appellee

The State argued that the “failure to advise Muriithi of a collat-
eral consequence of his no contest plea was not constitutionally inef-
fective performance.”221  Accordingly, the State contended that
deportation is a collateral consequence of a plea.222  It argued that to
hold otherwise would expand the Sixth Amendment.223

The State contended that Muriithi’s counsel had no reason to
know Muriithi was not a citizen, and that her lack of knowledge re-
leased her from any obligation to inform him of possible deportation
as a result of his plea.224  The State noted that because Muriithi’s
counsel was attending to other clients and because the docket was
crowded, she might not have heard the colloquy with the judge con-

213. Id. at 41.
214. Id. at 29.
215. Id. at 41.  Muriithi was referring to State v. Bowser, 129 P.2d 268 (Kan. 1942), which held

that a defendant may withdraw his plea of guilty where he was not informed that pleading guilty
to manslaughter in the fourth degree would make him a felon, and he would thereby lose his
funeral director’s license. Id.

216. Id. at 35.
217. Id.
218. Id. at 37.
219. Id. at 36.
220. Id. at 37.
221. Brief of Appellee at 10, Muriithi (No. 01-87213-A).
222. Id. at 12.
223. Id. at 14.
224. Id. at 18.
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cerning the fact that Muriithi was from Kenya.225  Despite Muriithi’s
foreign accent, the State concluded that to require attorneys to ques-
tion the citizenship of persons who speak with an accent would re-
quire “unpleasant determinations as to what extent certain
stereotypical attributes trigger an obligation to assume alien
status.”226

The State noted that Muriithi’s deportation order was only par-
tially based on his convictions.227  In addition, he was out of student
status because he was not actively enrolled at a university.228  The
State concluded that counsel’s failure to advise Muriithi of immigra-
tion consequences of his plea was not ineffective assistance, and that
the trial court was not required to inform him of any collateral conse-
quences resulting from his plea.229

B. The Court’s Opinion

In an opinion authored by Justice Donald L. Allegrucci, the Kan-
sas Supreme Court unanimously held that “the failure to advise Muri-
ithi of the deportation consequences does not amount to ineffective
assistance of counsel, rendering his plea manifestly unjust.”230  The
court noted that the appropriate test for determining counsel effec-
tiveness is the Strickland test, and that the first prong of the test is
“nothing more than a restatement of the standard of attorney compe-
tence already set forth in Tollett v. Henderson.”231  In Tollett, the
United States Supreme Court explained that “[c]ounsel’s concern is
the faithful representation of the interest of his client, and such repre-
sentation frequently involves highly practical considerations as well as
specialized knowledge of the law.”232

The court distinguished the cases from other jurisdictions upon
which Muriithi relied in his brief when he argued that defense coun-
sel’s failure to advise him concerning deportation consequences
amounted to ineffective assistance.233  The court distinguished St. Cyr
as concerning a narrower issue than the possibility of deportation.234

St. Cyr concerned whether a waiver of deportation was available after
the enactment of AEDPA and IIRIRA to criminal defendants who
pled guilty to deportable crimes before the laws were enacted, since
they might have pled guilty in reliance on the availability of a

225. Id.
226. Id. at 19.
227. Id. at 21.
228. Id.
229. Id. at 22, 25.
230. Muriithi, 46 P.3d at 1152.
231. Id. at 1149.
232. Id. (quoting Tollett v. Henderson, 411 U.S. 258, 267-68 (1973)).
233. Id. at 1149-51.
234. Id. at 1149.
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waiver.235  In addition, the court distinguished Corona-Maldonado,
which held that misinformation concerning immigration consequences
is ineffective assistance of counsel, because Muriithi did not specifi-
cally ask about immigration consequences.236  The court observed that
both Pozo and Daley stand for the principle that if counsel knows or
has reason to know that her client is not a United States citizen and
does not inform him as to the immigration consequences of his plea,
he can later withdraw his guilty plea due to the ineffective assistance
of counsel.237  The court in Muriithi distinguished those cases by
claiming that Muriithi’s appointed counsel had no reason to know
Muriithi was not a citizen of the United States.238  The court noted,
“We cannot tell from the record whether counsel overheard the trial
court’s question and Muriithi’s response.”239

Furthermore, the court noted that “[w]e cannot say the trial court
abused its discretion based upon counsel’s representation or upon the
totality of the circumstances.”240  Finally, the court stated that
“[a]bsent a statute requiring the trial court to do so, it has no duty to
advise a defendant of the immigration consequences of a plea of [no
contest] to a misdemeanor charge.”241  The court concluded that it has
no duty because “the general rule seems to be that deportation conse-
quences are considered a collateral consequence of a criminal pro-
ceeding.”242 The court relied on persuasive precedent from the United
States Courts of Appeals for the Seventh and Tenth Circuits in reach-
ing its conclusion.243

C. Commentary

In State v. Muriithi, the Kansas Supreme Court incorrectly held
that the failure to advise an alien criminal defendant of the deporta-
tion consequences of his no contest plea does not constitute ineffec-
tive assistance of counsel, and that the court likewise has no duty to
advise an alien criminal defendant of immigration consequences.244

The court reached its conclusion by considering deportation a collat-
eral consequence, and by expanding the collateral consequences doc-
trine to apply not only to the court, but also to defense counsel.245

235. Id.
236. Id. at 1150.
237. People v. Pozo, 746 P.2d 523, 529 (Colo. 1987); State v. Daley, 487 A.2d 320, 322-23

(Md. Ct. Spec. App. 1985).
238. Muriithi, 46 P.3d at 1151.
239. Id.
240. Id. at 1153.
241. Id. at 1155.
242. Id. at 1152.
243. Id.  Specifically, the court relied on Santos v. Kolb, 880 F.2d 941 (7th Cir. 1989), and

Varela v. Kaiser, 976 F.2d 1357 (10th Cir. 1992). Id.
244. Id. at 1152, 1155.
245. Id. at 1152.
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1. Deportation Is a Direct Consequence

The United States Supreme Court has not decided whether de-
portation is a collateral or direct consequence.  The traditional test for
determining whether a particular consequence is direct is if it is imme-
diate and automatic, whereas a collateral consequence is more specu-
lative.246  Courts have also distinguished collateral consequences as
those that are enforced by another agency, not the sentencing court.247

The distinction grew out of the notion that courts are responsible only
for ensuring that criminal defendants are informed of criminal punish-
ments and not of civil penalties.  Indeed, the court in Muriithi com-
mented that “[t]he trial court is not required to inform a defendant of
the collateral consequences of a guilty plea, including the loss of cer-
tain civil rights or privileges.”248

The court’s line of reasoning seems to stem from cases dating
back as far as 1893.249  Characterizing deportation as a civil conse-
quence would have made sense in 1893 because the INS and its prede-
cessors were located within the Treasury Department, the Department
of Commerce and Labor, and the Department of Labor.250  After
1940, however, the INS was moved to the Department of Justice, and
the Attorney General received the authority to detain and deport
aliens.251  The historical basis for labeling immigration as a civil matter
is no longer viable, and it should no longer be relied on to characterize
deportation as a collateral consequence.  The foundation upon which
the collateral consequences rule was built has crumbled away.

The only other leg that the collateral consequence rule can stand
on is the “immediate and automatic” test.  It might have kept immi-
gration in the collateral consequence category before 1996, when
there were fewer deportable offenses and more waivers available, but
after IIRIRA and AEDPA, deportation is immediate and auto-
matic.252  Those laws expanded the definition of “conviction,” in-
creased the number of deportable offenses, and took away judicial

246. Colella, supra note 127, at 309.
247. Id.
248. Muriithi, 46 P.3d at 1154 (quoting State v. Cox, 819 P.2d 1241, 1242 Syl. ¶ 1 (Kan. Ct.

App. 1991)).
249. See, e.g., Fong Yue Ting v. United States, 149 U.S. 698, 730 (1893) ([Deportation] “is in

no proper sense a trial and sentence for a crime or offense.  It is simply the ascertainment, by
appropriate and lawful means, of the fact whether the conditions exist upon which Congress has
enacted that an alien of this class may remain within the country.  The order of deportation is not
a punishment for crime.”).

250. See Smith, supra note 2.
251. INS v. St. Cyr, 533 U.S. 289, 294 (2001).
252. Lea McDermid, Deportation Is Different: Noncitizens and Ineffective Assistance of

Counsel, 89 CAL. L. REV. 741, 762 (2001).
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relief.253  In many cases deportation is now a mandatory, automatic
punishment for which the alien can receive no relief.254

In addition, for aliens ordered deported based on a criminal con-
viction, the Attorney General “shall” detain them, and “under no cir-
cumstances . . . shall the Attorney General release” them.255  As a
result, in many cases the alien will spend more time in jail fighting his
deportation than he would have spent if he had been sentenced to the
maximum penalty for the crime with which he was charged.  Muriithi
did just that; he spent more than two years in jail fighting his deporta-
tion, yet the maximum sentence he could have received was one year
and six months.256  In Muriithi’s case, deportation was a criminal pun-
ishment that was definite and automatic.

By analyzing other collateral consequences, one can see that de-
portation does not belong in the same category.  When compared to
having one’s driver’s license suspended, deportation is in a class of its
own.  Therefore, it should not be lumped together with other fairly
insignificant collateral consequences, but should be regarded as a di-
rect consequence of the criminal proceeding.  No other collateral con-
sequence can come close to the severity of deportation.

As a result, it is especially important to look to the totality of the
circumstances when a guilty or no contest plea is attacked as involun-
tary and unknowing, because defendants often have a citizen family
here in the United States, and may have no contact or relationship
with the country to which they are being deported.  For example,
Muriithi has a son who is a U.S. citizen, and as a result of his deporta-
tion he is unable to visit or form a relationship with his own child.  He
was not only deported, but also barred for at least ten years, and
maybe twenty, from reentering the United States legally.257  Because
of a public defender’s inattention, Muriithi’s son will grow up without
his father.

One reason courts may have been reluctant to label deportation
as a direct consequence is the fear of overburdening the courts with
increased duties.  However, the courts would be required not to fully
inform defendants of the specific immigration consequences that will

253. Id. at 772; Francis, supra note 111, at 701.
254. See, e.g., State v. Muriithi, 46 P.3d 1145 (Kan. 2002).
255. 8 U.S.C. § 1231(a)(2) (2000).
256. Brief of Appellant at 36-37, Muriithi (No. 01-87213-A); see also Muriithi, 46 P.3d at 1147

(noting that the maximum penalty for the domestic battery count was six months and the maxi-
mum penalty for the child endangerment count was one year).

257. 8 U.S.C. § 1182(a)(9)(A)(ii) (2000).  Whether the bar to reentry is ten or twenty years
depends on whether Muriithi was ultimately deported for committing an aggravated felony or
not. Id.  The definition of aggravated felony under immigration law includes, inter alia, a crime
of violence, as defined in § 16 of Title 18 of United States Code.  8 U.S.C. § 1101(a)(43) (2000).
If either of the crimes for which Muriithi was convicted were considered by the immigration
court to be aggravated felonies, then he would be barred for twenty years from reentering the
United States.  8 U.S.C. § 1182(a)(9)(A)(ii).  Otherwise, the bar would only be ten years. Id.
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result in their particular cases, but only to ensure upon accepting their
pleas that they have been informed by counsel as to immigration con-
sequences.  The court’s duty in accepting a plea is merely to ensure
that it is informed and voluntarily given.258

It is understandable that the Kansas Supreme Court did not de-
cide to label deportation as a direct consequence.  Despite the lack of
a United States Supreme Court ruling, every jurisdiction to consider
the issue has found that deportation is a collateral consequence.259

Those courts all relied on the same faulty precedent as the court in
Muriithi, but nonetheless, they agree.260  Moreover, if courts were to
consider deportation a direct consequence based on IIRIRA and
AEDPA, problems could arise in the future if the laws are repealed or
if new laws creating waivers and judicial relief from deportation are
added.

The best reason for refusing to label deportation as a direct con-
sequence is that it would put the burden on the court to ensure the
defendant understands the immigration consequences of his plea,
when the real burden should lie on defense counsel.  Unfortunately,
that is not the reason the Kansas Supreme Court relied on in Muriithi.
The Kansas Supreme Court should have found that deportation was a
direct consequence of Muriithi’s no contest plea, and that the trial
court had a duty to ensure Muriithi understood the consequences
before accepting his plea.  By not doing so, manifest injustice resulted.
Muriithi should have been allowed to withdraw his plea and plead
again.

2. Failure to Inform Non-Citizen Defendants of the Immigration
Consequences of Their Pleas Is Ineffective

Assistance of Counsel

Failure to advise a non-citizen criminal defendant of the immigra-
tion consequences that could result from his guilty or no contest plea
is ineffective assistance of counsel.  Such a failure violates not only the
defendant’s constitutional rights to effective assistance of counsel
under the Sixth Amendment, but also the defendant’s due process
rights under the Fourteenth Amendment.261  The United States Su-
preme Court in Boykin addressed the court’s duty in accepting a
plea.262  Due process requires that when a defendant waives a consti-
tutional right, he does so knowingly and voluntarily.263  In pleading

258. Boykin v. Alabama, 395 U.S. 238, 242 (1969).
259. Chin & Holmes, supra note 123, at 699.
260. Id.
261. U.S. CONST. amend. VI; U.S. CONST. amend. XIV, § 1.
262. Boykin, 395 U.S. 238.
263. Id. at 242-43.
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guilty or no contest, the defendant is waiving various constitutional
rights, so before a court can accept a guilty or no contest plea, it must
ensure the plea was given intelligently and voluntarily.264

Defense counsel’s duty in advising a defendant how he should
plead is another matter.  The United States Supreme Court has not
decided whether the failure to advise alien defendants of the immigra-
tion consequences of their pleas constitutes ineffective assistance of
counsel, but has outlined a test to determine if counsel was ineffective.
In Strickland v. Washington, the Court developed a two-pronged test
under which a claim of ineffective assistance of counsel should be
measured.265  The competence prong requires counsel’s representa-
tion to meet an objective standard of reasonableness, and the Court
suggested using practical guides, such as the American Bar Associa-
tion (ABA) Standards for Criminal Justice, to determine what level of
representation is reasonable.266 Under the section entitled “Responsi-
bilities of Defense Counsel,” the ABA Standards for Criminal Justice
provide,

To aid the defendant in reaching a decision, defense counsel, after
appropriate investigation, should advise the defendant of the alter-
natives available and address considerations deemed important by
defense counsel or the defendant in reaching a decision.  Defense
counsel should not recommend to a defendant acceptance of a plea
unless appropriate investigation and study of the case has been
completed.267

The same section addresses collateral consequences, and states
that “[t]o the extent possible, defense counsel should determine and
advise the defendant, sufficiently in advance of the entry of any plea,
as to the possible collateral consequences that might ensue from entry
of the contemplated plea.”268  In the eyes of the legal community, de-
fense attorneys have a duty to inform their clients of collateral conse-
quences, including deportation.269  Failing to do so violates the
competence prong of the Strickland test, and opens the door for the
defendant to be able to collaterally attack his conviction and withdraw
his plea.  When Muriithi’s counsel failed to determine his immigration
status, investigate the immigration consequences that would result
from his plea, and inform him of those consequences, the competence
prong of the test was satisfied.

264. Id. at 243 n.5.
265. Strickland v. Washington, 466 U.S. 668, 687 (1984).
266. Id. at 688.
267. AMERICAN BAR ASSOCIATION, ABA STANDARDS FOR CRIMINAL JUSTICE: PLEAS OF

GUILTY § 14-3.2(b) (3d ed. 1999).
268. Id. § 14-3.2(f).
269. See, e.g., Kathleen A. Harvey et al., Disaster on the Horizon: It’s Post-“Conviction”

Time; Do You Know Where Your Alien Client Is?, 73 J. KAN. B. ASS’N 16, 19 (Feb. 2004) (“If
your first question to your new criminal defense client is not ‘where were you born?’ you may be
committing malpractice in your initial consultation.”).
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The prejudice prong of the Strickland test in the plea situation
requires only that the defendant show “that there is a reasonable
probability that, but for counsel’s errors, he would not have pleaded
guilty and would have insisted on going to trial.”270  It means not that
the defendant must prove he would have prevailed at trial, but only
that he would have insisted on going to trial.271  Muriithi satisfied the
prejudice prong when he stated that he would not have pleaded no
contest if he had known at the time that he would be deported.272

Even without his express statement, by virtue of the fact that the
sentences for the charges to which he pleaded no contest were so
slight in comparison to permanent removal from this country, it is
very probable that he would have chosen to fight the charges and go
to trial.  It is even more probable, since deportation would have effec-
tively ended his relationship with his son.

Both prongs of the Strickland test were met.  Why did the court in
Muriithi find that counsel was not ineffective?  The court, relying on
faulty precedent, misapplied the collateral consequences rule.  The
collateral consequences rule evolved from cases describing the obliga-
tions of the court in accepting guilty pleas.273  Many of those cases
were decided prior to Strickland, and yet are still being used to define
counsel’s duties in representing clients.274  The majority of jurisdic-
tions have concluded that deportation consequences are collateral,
and therefore, that defense attorneys have no duty to advise their cli-
ents of deportation as a result of their pleas.275  In effect, those juris-
dictions are saying that a defendant’s counsel owes him no greater
duty of care than what the court owes him.  Ours is an adversarial
system, in which attorneys advocate on their clients’ behalf, and the
court remains impartial.  The roles of court and counsel are necessa-
rily very different.276  To extend the collateral consequences rule to
defense counsel undermines the entire system and “holds attorneys to
an unacceptably low standard of practice.”277

270. Hill v. Lockhart, 474 U.S. 52, 59 (1985).
271. Id.
272. State v. Muriithi, 46 P.3d 1145, 1151 (Kan. 2002).
273. See, e.g., Michel v. United States, 507 F.2d 461, 465 (2d Cir. 1974); Santos v. Kolb, 880

F.2d 941, 944 (7th Cir. 1989).
274. Chin & Holmes, supra note 123, at 702.
275. United States v. Del Rosario, 902 F.2d 55 (D.C. Cir. 1990); Santos v. Kolb, 880 F.2d 941

(7th Cir. 1989); United States v. Yearwood, 863 F.2d 6 (4th Cir. 1988); United States v. Gavilan,
761 F.2d 226 (5th Cir. 1985); State v. Tafoya, 500 P.2d 247 (Alaska 1972), cert. denied, 410 U.S.
945 (1972); State v. Mott, 407 N.W.2d 581 (Iowa 1987); State v. Daley, 487 A.2d 320 (Md. Ct.
Spec. App. 1985); Commonwealth v. Frometa, 555 A.2d 92 (Pa. 1989).

276. Chin & Holmes, supra note 123, at 727 (noting that “defense counsel and the court have
different duties of loyalty, investigation, and legal research as a result of their distinct roles as
advocate and decisionmaker”).

277. Francis, supra note 111, at 725.
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Courts may be reluctant to hold that defense attorneys have an
affirmative duty to advise their clients of collateral consequences be-
cause they think it will create an unreasonable burden on defense
counsel.  They might fear that it would require defense counsel to
look into the future and speculate about all possible consequences
that could arise from the conviction or plea, no matter how far-
fetched or unrealistic.  For those reasons, courts have preferred the
bright-line rule that counsel has no duty to inform clients of collateral
consequences.  However, that reasoning contradicts the Supreme
Court’s test for evaluating a claim of ineffective assistance of counsel.
The Court noted in Roe v. Flores-Ortega278 that “[a]s with all applica-
tions of the Strickland test, the question whether a given defendant
has made the requisite showing will turn on the facts of a particular
case.”279

Likewise, courts may fear that requiring defense counsel to ad-
vise clients of collateral consequences will open the floodgates and
allow more claims of ineffective assistance of counsel to be brought, as
well as allow more defendants to collaterally attack their convictions.
Courts fear a vast number of guilty pleas will be overturned, and that
they will be burdened with too many claims of ineffective assistance of
counsel.280  In addition, they argue that more defendants will argue
ineffective assistance of counsel for receiving the wrong advice.281

This argument that the litigation floodgates will open is flawed.  The
defendant still has to clear the competence and prejudice prong hur-
dles.  Even if defense counsel failed to advise on a particular collateral
consequence, if the standards of attorney conduct do not include the
duty to inform of that consequence, then the defendant will have a
hard time meeting the competence prong.  Even if the defendant
meets the competence prong, the prejudice prong hurdle must still be
cleared.  In a plea situation, the defendant must prove that but for
counsel’s errors, he would have pleaded differently, and in a trial situ-
ation must prove that the outcome would have been different.  Frivo-
lous claims, even if brought, will be quickly dismissed for failure to
satisfy the test.  As commentators on this issue have noted, “[T]he
greater the direct consequences, the less likely it is that collateral con-
sequences would make a difference.”282  For instance, a defendant
who faces the death penalty will likely not be too concerned about

278. 528 U.S. 470 (2000).
279. Id. at 485.
280. See, e.g., In re Resendiz, 19 P.3d 1171, 1191 (Cal. 2001) (Brown, J., concurring and dis-

senting) (claiming that to allow an ineffective assistance claim for failure to advise of a collateral
consequence will “cast a cloud on the validity of hundreds—perhaps thousands—of guilty
pleas”).

281. See, e.g., People v. Williams, 721 N.E.2d 539, 544 (Ill. 1999).
282. Chin & Holmes, supra note 123, at 737.
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being deported, whereas for someone charged with a simple misde-
meanor, like Muriithi, it might be the most important consideration.

Moreover, while there are numerous collateral consequences,
only a handful are harsh enough to warrant a finding that defense
counsel was unreasonable in failing to inform her client of them.  Two
commentators have noted,

Indeed, a defense lawyer could consider a very limited number of
issues that will cover the vast majority of collateral consequences.
The client could be asked three questions:
Are you an alien or a United States Citizen?
Do you have any prior convictions or pending charges?
Do you have any government licenses, permits, employment, or
benefits?283

Notwithstanding the widely accepted collateral consequences
precedent and the fears of opening the floodgates, some courts have
found ways to render justice when a non-citizen defendant is
threatened with deportation as a result of his plea.  These courts have
carved out exceptions to the general rule.  One example is the misin-
formation exception, which states that while failure to inform an alien
defendant of immigration consequences of his plea does not constitute
ineffective assistance of counsel, misinforming him does.284  The court
in Muriithi approved of the exception, but noted that Muriithi had not
made a specific inquiry about deportation consequences.285  One of
the problems with this exception, and courts’ reliance on it, is that it
places the burden on the defendant to understand how his criminal
proceeding will impact his life.  That would be difficult for the average
layperson to do, but would be much more difficult for alien defend-
ants who may not “be familiar with the United States justice system
and may not speak English.”286  In essence, this exception “turns the
attorney-client relationship on its head.”287

The second problem with the misinformation exception is that it
has a chilling effect on attorneys.288  Knowing that their representa-
tion will be considered ineffective if they give the wrong advice, but
effective if they say nothing, simply discourages them from investigat-
ing the issues and thoroughly advising their clients.  As a consequence,

283. Id. at 738; see also Colella, supra note 127, at 330 (suggesting that five questions should
be asked, including the above-mentioned three as well as what the collateral consequences are
relating to felonies within the jurisdiction and what the collateral consequences are for drug or
sex-related offenses, if involved in the case).

284. See, e.g., United States v. Corona-Maldonado, 46 F. Supp. 2d. 1171 (D. Kan. 1999).
285. State v. Muriithi, 46 P.3d 1145, 1150 (Kan. 2002).
286. McDermid, supra note 252, at 768 (noting that a non-citizen criminal defendant “may

have an even greater expectation of [his] attorney” because he may lack familiarity with the
United States system and may not be a native English speaker).

287. Francis, supra note 111, at 726 (commenting that the misinformation exception “places
an affirmative duty to discern complex legal issues on a class of clients least able to handle that
duty.”).

288. Id.
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even though the misinformation exception might help a few defend-
ants receive justice, it does far more damage by inhibiting the attor-
neys on which they rely to guide them through their proceedings.

In addition to the misinformation exception, some courts have
created a knowledge exception, meaning that if defense counsel knew
or should have known that her client was an alien, then failure to ad-
vise him of immigration consequences of his plea would constitute in-
effective assistance of counsel.  The court in Muriithi acknowledged
this exception, but found that Muriithi’s defense counsel had no rea-
son to know that he was not a citizen, despite the fact that she was
present in the courtroom during the exchange between Muriithi and
the trial judge, when Muriithi stated that he was from Kenya.289  Ac-
cording to the court, “[a]lthough counsel was present in the court-
room, she had not yet been appointed as Muriithi’s counsel or talked
to him. . . .  It cannot be reasonably inferred from the ‘Kenya ex-
change’ that defense counsel was in position to hear what defendant
said.”290  However, the record clearly shows that defense counsel was
appointed before the “Kenya exchange,” and in fact, Muriithi’s appel-
late counsel submitted a motion for modification of the court’s opin-
ion to correct that error in the decision.291

In defense of Muriithi’s attorney, as a public defender in a
crowded and noisy courtroom it is possible that she might not have
heard the “Kenya exchange.”  However, Muriithi spoke English with
a very noticeable accent.292  While an accent in and of itself is not
enough to conclude a person’s citizenship, it is enough to put an attor-
ney on notice that her client was probably born in another country,
and might not be a United States citizen.  The court refused to ac-
knowledge that fact, and once again placed the entire burden on
Muriithi to inform his counsel that he was not a citizen of the United
States.293  The court might have been hoping to create a bright-line
rule, requiring unequivocal evidence that the defendant is a non-citi-
zen.  However, it is clear from what the United States Supreme Court
has said regarding ineffective assistance of counsel that case-by-case
factual determinations need to be made.294

Remarkably, the court in Muriithi adopted the knowledge excep-
tion from People v. Pozo but failed to recognize its larger holding.295

289. Muriithi, 46 P.3d at 1151.
290. Id.
291. Appellant’s Motion for Modification of the Court’s Opinion, Muriithi (No. 01-87213-

AS) (on file with author).
292. Brief for Appellant at 20, Muriithi (No. 01-87213-A).
293. Muriithi, 46 P.3d at 1151 (noting that “[the Kenya] exchange was not a basis for con-

cluding that counsel knew he was an alien because Muriithi did not mention citizenship”).
294. Roe v. Flores-Ortega, 528 U.S. 470, 485 (2000).
295. Muriithi, 46 P.3d at 1151.
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In Pozo, the Colorado Supreme Court disregarded the collateral con-
sequence rule and held that defense counsel and the court have differ-
ent responsibilities, and that each claim of attorney ineffectiveness
must be viewed on a case-by-case basis, considering the totality of the
circumstances.296  The court in Muriithi should have done in 2002
what the court in Pozo did in 1987.  Interestingly, the Kansas Supreme
Court chose to rely on the faulty precedent of the collateral conse-
quences rule, but not on the well-reasoned analysis in Pozo.

The legislatures of many states, upon realizing that the courts
were not finding any affirmative duty to inform alien criminal defend-
ants of the immigration consequences of their pleas, enacted statutes
requiring that either the court or counsel inform criminal defendants
of the possibility of adverse immigration consequences resulting from
their guilty or no contest pleas.297  While the case law of many states
and federal circuits seems to show that there is no duty for attorneys
or the court to inform defendants regarding immigration conse-
quences, many of those states recognize a statutory duty to inform the
client.298

Taken at face value, these statutes appear to solve the problem
because they circumvent the collateral consequences rule.  For the
most part, however, they put the burden on the court to inform the
defendant.299  They consist of a one-sentence warning that is given to
the defendant immediately before the plea is taken, and cannot suffice
for the thorough investigation and advice of defense counsel.300  The
courts in some of those states recognize that a formulaic warning is
not adequate “to advise a criminal defendant of the possible conse-
quences of his plea,” and continue to allow defendants to collaterally

296. People v. Pozo, 746 P.2d 523, 527 (Colo. 1987).
297. See, e.g., CAL. PENAL CODE § 1016.5(a) (West 1985).
298. See, e.g., 725 ILL. COMP. STAT. ANN. 5/113-8 (West Supp. 2004); People v. Williams, 721

N.E.2d 539, 544 (Ill. 1999).
299.  CAL. PENAL CODE § 1016.5(a) (West 1985); CONN. GEN. STAT. § 54-1j(a) (Supp. 2005);

D.C. CODE ANN. § 16-713(a) (2001); FLA. R. CRIM. P. 3.172(c)(8); GA. CODE ANN. § 17-7-93(c)
(2004); HAW. REV. STAT. § 802E-2 (Supp. 1993); 725 ILL. COMP. STAT. ANN. 5/113-8 (West Supp.
2004); MD. R. ANN. 4-242(e); MASS. ANN. LAWS ch. 278, § 29D (Law. Co-op. 2002); MINN. R.
CRIM. P. 15.01; MONT. CODE ANN. § 46-12-210 (2003); NEB. REV. STAT. § 29-1819.02 (1) (Supp.
2004); N.M. R. ANN. 9-406; N.Y. CRIM. PROC. LAW § 220.50 (McKinney 2002); N.C. GEN. STAT.
§ 15A-1022(a)(7) (2002); OHIO REV. CODE ANN. § 2943.031(A) (West 1997); OR. REV. STAT.
§ 135.385(2)(d) (2003); R.I. GEN. LAWS § 12-12-22(a)-(b) (Supp. 2003); TEX. CRIM. PROC. CODE

ANN. § 26.13(a)(4) (Vernon Supp. 2005); WASH. REV. CODE ANN. § 10.40.200(2) (West 2002);
WIS. STAT. ANN. § 971.08(1)(c) (West 1998).

300. See, e.g., CAL. PENAL CODE § 1016.5(a) (West 1985).
Prior to acceptance of a plea of guilty or nolo contendere to any offense punishable as a
crime under state law, except offenses designated as infractions under state law, the
court shall administer the following advisement on the record to the defendant: If you
are not a citizen, you are hereby advised that conviction of the offense for which you
have been charged may have the consequences of deportation, exclusion from admis-
sion to the United States, or denial of naturalization pursuant to the laws of the United
States.

Id.
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attack their convictions and withdraw their pleas based on ineffective
assistance of counsel.301

The California Court of Appeal in People v. Soriano allowed the
defendant to withdraw his plea even though he was given the for-
mulaic warning by the trial court and by his defense attorney.302  The
court reasoned that counsel’s representation was ineffective because
even though she “warned defendant that his plea might have immigra-
tion consequences,” she did not research the relevant immigration law
and did not advise the defendant that conviction of the charges against
him would make him deportable.303  While Soriano still falls into the
misinformation exception, that is not what the court primarily relied
on, but instead relied on the duty of counsel to adequately advise her
client.304

In Lyons v. Pearce,305 the Oregon Court of Appeals held that
“the failure [of the court] to advise a defendant of possible deporta-
tion does not violate either the state or federal constitutions,” because
the failure is merely a violation of a statutory requirement, not a con-
stitutional mandate.306  However, the court remanded the case to ad-
dress the defendant’s allegation of ineffective assistance of counsel
based on his attorney’s failure to advise him that his plea would result
in his deportation, because effective assistance of counsel is a constitu-
tional mandate.307  Both Lyons and Soriano recognize that the court
and defense attorneys have different roles, even with statutory re-
quirements that the trial court warn defendants that their pleas could
have immigration consequences.

3. Modern Trends in Kansas and the United States Court of
Appeals for the Tenth Circuit

Twelve years after Varela, in Broomes v. Ashcroft,308 an alien
criminal defendant subjected to deportation because of his guilty plea
argued to the United States Court of Appeals for the Tenth Circuit
that he received ineffective assistance of counsel.309  The defendant in
Broomes argued that Varela was wrongly decided, but that even if it
were correctly decided, subsequent changes in immigration law, in-
cluding passage of AEDPA and IIRIRA, made possible deportation
more akin to a direct consequence than to a collateral one.310  The

301. People v. Soriano, 240 Cal. Rptr. 328, 336 (Ct. App. 1987).
302. Id.
303. Id. at 335, 336.
304. Id. at 336.
305. 676 P.2d 905 (Or. Ct. App. 1984).
306. Id. at 908-09.
307. Id. at 909.
308. 358 F.3d 1251 (10th Cir. 2004).
309. Id. at 1253.
310. Id. at 1256.
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court discounted Broomes’ argument and held that deportation re-
mains a collateral consequence of guilty pleas.311  The court expanded
its previous definition of “collateral consequence” to include conse-
quences that “remain[ ] beyond the control and responsibility of the
district court in which that conviction was entered.”312  Furthermore,
the court clung to the reasoning behind the Varela decision, stating
that “one appellate panel cannot disturb the decision of another panel
absent en banc reconsideration or a superseding contrary decision by
the Supreme Court.”313

In addition to the misinformation exception to the general collat-
eral consequences rule, the Court of Appeals of Kansas noted another
exception in State v. Chavez-Hernandez.314  The court held that
“[w]hether an attorney’s failure to inform a client of possible deporta-
tion consequences of a nolo contendere plea constitutes ineffective
assistance of counsel depends upon whether the attorney knew or
should have known that the defendant was not a citizen of the United
States.”315  Therefore, counsel will be found ineffective not only for
giving misinformation concerning immigration consequences to her
client, but also for failing to inform her client of the immigration con-
sequences of the plea if she knew or had reason to know that her
client was not a citizen of the United States.316

While deportation consequences have been deemed “collateral”
in Kansas, the United States District Court for the District of Kansas
in United States v. Puente-Parga317 held that defense counsel can argue
a defendant’s deportable status as grounds for a downward departure
of defendant’s sentence, and the sentencing court can consider it.318

Puente-Parga further blurs the line between direct and collateral con-
sequences, since now the “collateral” consequence can be used to de-
termine a defendant’s sentence, which has always been considered a
direct consequence.319

These cases show a trend in Kansas to allow more exceptions to
the collateral consequences rule.  Kansas courts are increasingly un-
happy with the harsh result of deportation, but are now bound by
Muriithi.  However, the Kansas Supreme Court and the United States
Court of Appeals for the Tenth Circuit are not bound by precedent,

311. Id.
312. Id.
313. Id.
314. No. 91,019 2004 WL 1176690, at *3 (Kan. Ct. App. May 21, 2004) (per curiam).
315. Id. (quoting State v. Muriithi, 46 P.3d 1145, syl. ¶ 3 (Kan. 2002)). Chavez-Hernandez

was decided after Muriithi and relies on Muriithi for the knowledge exception to the collateral
consequences rule. Id.

316. Id.
317. Nos. 02-3364, 01-4024-03 2003 WL 22213131 (D. Kan. Aug. 7, 2003).
318. Id. at *2.
319. Id.
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and should reverse themselves and allow criminal defendants to with-
draw their pleas based on ineffective assistance of counsel, in spite of
the collateral consequences rule.

4. Modern Trends in Other Jurisdictions

The Oregon Court of Appeals in Gonzalez v. State320 continued
to hold that defendants may withdraw their pleas if they were mis-
informed by defense counsel concerning immigration conse-
quences.321  In Gonzalez, the trial court complied with Oregon’s
statute and told the petitioner “that a guilty plea might affect his im-
migration status,” and at the hearing the petitioner’s counsel informed
him “that entering a guilty plea ‘may [have] an impact’ on his immi-
gration status.”322  As the appellate court in Gonzalez noted,
“[S]tating that a person ‘may’ be subject to deportation implies that
there is some chance, potentially a good chance, that the person will
not be deported.  That is an incomplete and therefore inaccurate
statement if made to an alien considering whether to plead guilty.”323

The court looked at current immigration law, which showed that the
petitioner would be deported unless he could bring a successful collat-
eral attack.324  Accordingly, the court concluded, “Counsel’s failure to
give petitioner that information before petitioner pleaded guilty con-
stituted a failure to provide petitioner with constitutionally adequate
legal assistance . . . .”325

It is interesting to note that while the court in Gonzalez applied
the misinformation exception to the facts of the case, it used the word
“failure” when referring to counsel’s representation.326  The court ex-
panded the misinformation rule, and other courts will also expand it
to fit the facts of the cases before them.  The misinformation excep-
tion has the potential to completely swallow the collateral conse-
quences rule.  The exception used to apply only if defense counsel
informed the defendant that he would not be deported, and deporta-
tion proceedings were later initiated.327  Now, it is misinformation to
inform a defendant that he may be deported if his deportation is ex-
tremely likely or definite.328  One can see how the misinformation ex-
ception could be stretched even further to cover the situation in which
counsel informs the defendant that he will be deportable if he pleads

320. 83 P.3d 921 (Or. Ct. App. 2004).
321. Id. at 925.
322. Id. at 922.
323. Id. at 925.
324. Id. at 924 n.8.
325. Id at 925.
326. Id.
327. See, e.g., Downs-Morgan v. United States, 765 F.2d 1534, 1541 (11th Cir. 1985).
328. Gonzalez, 83 P.3d at 925.
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guilty, but fails to inform him that there are no waivers available, or
fails to inform him that once deported he faces a ten-year, twenty-
year, or permanent bar to re-entry into the United States.

The Supreme Court of New Mexico recently issued a decision
that went further than any case previously decided, and expressly re-
jected the United States Court of Appeals for the Tenth Circuit’s
holding in Broomes that an attorney’s failure to advise a defendant of
a collateral consequence does not constitute ineffective assistance of
counsel.329  In State v. Paredez,330 the New Mexico Supreme Court
held that

the district court’s admonition to Defendant that his guilty plea
“could” affect his immigration status was sufficient advice to satisfy
federal due process . . . ; however, Defendant’s attorney had an af-
firmative duty to determine his immigration status and provide him
specific advice regarding the impact a guilty plea would have on his
immigration status.331

The court then agreed with the jurisdictions that allow the misin-
formation exception, and agreed with the expanded version of the ex-
ception, whereby an admonition that a defendant “might” be
deported would be inaccurate and therefore fit into the misinforma-
tion exception.332  For the court in Paredez, however, that was not
enough.  The court stated, “We go one step further, though, and hold
that an attorney’s non-advice to an alien defendant on the immigra-
tion consequences of a guilty plea would also be deficient perform-
ance.”333  Noting that it was departing from the holdings of the Tenth
Circuit, the court stated, “We refuse to draw a distinction between
misadvice and non-advice.”334  The court then gave three reasons for
failing to draw that distinction.  The first was that there is only a “ten-
uous distinction between the two,” as “the consequence is the
same.”335  The second was that “distinguishing between misadvice and
non-advice would ‘naturally create a chilling effect on the attorney’s
decision to offer advice.’”336  Finally, “not requiring the attorney to
specifically advise the defendant of the immigration consequences of
pleading guilty would ‘place [ ] an affirmative duty to discern complex
legal issues on a class of clients least able to handle that duty.’”337

The New Mexico Supreme Court did exactly what the Kansas Su-
preme Court should have done in Muriithi.  The same tools were

329. Broomes v. Ashcroft, 358 F.3d 1251, 1256 (10th Cir. 2004).
330. 101 P.3d 799 (N.M. 2004).
331. Id. at 801.
332. Id. at 804.
333. Id.
334. Id.
335. Id. at 804-05.
336. Id. at 805 (quoting Francis, supra note 111, at 726).
337. Id. (quoting Francis, supra note 111, at 726).
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available to both courts: the New Mexico Supreme Court relied on
Strickland, Michel, Hill, Gonzalez, current immigration law such as
IIRIRA and AEDPA, and the ABA Standards for Criminal Justice.338

The New Mexico Supreme Court also looked at the collateral conse-
quences rule and cases from jurisdictions that applied the rule to the
duties of defense counsel.339  The difference is that the court fully ana-
lyzed the issue, looked to the reasoning and history behind the previ-
ous decisions, and came to the correct conclusion, rather than simply
continuing to misapply faulty precedent.

These recent trends show a willingness of courts to appropriately
apply precedent from the United States Supreme Court, rather than
apply faulty persuasive authority from other jurisdictions.  Hopefully
it will combat the trends in the political climate since September 11,
2001, which center on nativism and xenophobia, and will allow non-
citizen criminal defendants to exercise their constitutional rights to ef-
fective assistance of counsel.

V. CONCLUSION

In State v. Muriithi, the Kansas Supreme Court incorrectly held
that deportation is a collateral consequence of pleading no contest,
and that as a result, failure to inform an alien criminal defendant of
possible deportation does not constitute ineffective assistance of coun-
sel.340  Deportation is a harsh penalty, and in many cases is a much
harsher penalty than the punishment for violating the law that gave
rise to the deportation.341  According to one judge, “It is unlike losing
one’s driver’s license, or the right to own firearms, or the right to a
government job—each of which . . . [has been] describe[d] as a simi-
larly weighty deprivation.”342  In order for a plea to be knowing, in-
formed, and voluntary, a criminal defendant must be informed that if
he is a non-citizen, his plea could result in his deportation from the
United States.  Failure to inform him of the consequence of deporta-
tion should be considered ineffective assistance of counsel, and failure
of the court to verify that the defendant has been so informed should
constitute a violation of defendant’s right to due process.  The Kansas

338. Id. at 801, 803-05.
339. Id. at 803.
340. State v. Muriithi, 46 P.3d 1145, 1152, 1155 (Kan. 2002).
341. Id. at 1147 (noting that the maximum penalty Muriithi could receive for the two counts

with which he was charged was eighteen months in jail).  As a result of his deportation, he must
spend not only eighteen months away from his family, but at the very least ten years. Id.; 8
U.S.C. § 1182(a)(9)(A)(ii) (2000).  Furthermore, because of the considerable distance between
Kenya and the United States, it is not likely that his son could ever visit him in Kenya.  Deporta-
tion is a harsh penalty as evidenced by Muriithi spending more than two years in jail fighting his
deportation.  Brief of Appellant at 36-37, Muriithi (No. 01-87213-A).

342. United States v. Del Rosario, 902 F.2d 55, 61 (D.C. Cir. 1990) (Mikva, J., concurring).
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Supreme Court failed to analyze the issue properly, and as a result
Muriithi’s constitutional rights were violated.
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