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I. INTRODUCTION

Ad valorem property tax' is the source of approximately one-third
of all tax revenue in Kansas.> Excluding taxes on motor vehicles, Kan-
sas property owners pay more than $3.5 billion in property taxes each
year—primarily to support local governments.> Property tax admini-
stration is largely a local concern. For the majority of properties, local
officials perform appraisals, calculate target revenues, set local tax rates,
and supervise tax collection.* Although local governments are generally
responsible for its administration, the property tax implicates important
statewide policies. Foremost among these is the constitutional mandate
of uniform and equal taxation.’

To maintain fairness, uniformity, and equality, the Kansas Consti-
tution and Legislature have created a complex property tax scheme.®

* B.S. 2007, Kansas State University; J.D. Candidate 2010, Washburn University School of
Law.

1. “Ad valorem” is Latin for “according to the value.” BLACK’S LAW DICTIONARY 60 (9th ed.
2009). Ad valorem property tax is a tax of a portion of property’s value. /d. at 1594 (defining “ad
valorem tax”).

2. See, e.g., KAN. DEP’T OF REVENUE, PROPERTY, SALES, AND INCOME TAXES AS A PERCENT
OF TOTAL KANSAS STATE AND LOCAL TAXES 1 (2005), available at www ksrevenue.org/pdf/Percent
KSTaxes.pdf. In 2007, property tax accounted for 31% of all Kansas tax revenue; sales tax accounted
for 28.6%, and income tax accounted for 22.2%. /d. The amount of revenue generated by property
tax in proportion to other forms of taxation has remained fairly constant over recent years. See id.
(stating property tax accounted for 31.57% of tax revenue in 2003 and 28.58% in 2000); see also
GLENN W. FISHER, THE WORST TAX? A HISTORY OF THE PROPERTY TAX IN AMERICA 163 (1996)
(stating that property tax accounted for 38.2% of revenue in 1990). However, the property tax his-
torically played a much larger role in financing state and local government. See 7d. (stating that
property tax generated 82% of state tax revenue in 1930 and about 63 % in 1940).

3. KAN.DEP'T OF REVENUE, ANNUAL STATISTICAL REPORT 71 (2009), available athttp:/
www.ksrevenue.org/pdf/forms/08arcomplete.pdf. Of this amount, 46.7%, or $1,681,297,137, funded
schools; 28.4%, or $1,021,913,624, funded counties; 16.4%, or $591,798,016, funded cities; 1.5%, or
$53,940,997, funded townships; 1.3%, or $45,130,418, funded the state; and 5.7%, or $205,964,416,
was allocated to other entities. /d. Those who own motor vehicles pay an additional $321 million.
Id at77.

4. See discussion infra Part I1.B.

5. KAN. CONST. art XI, § 1. Article XI of the Kansas Constitution sets forth the basic property
tax framework. The legislature has statutorily codified the constitutional framework. See KAN.
STAT. ANN. § 79-101 (1997) (creating the property tax); KAN. STAT. ANN. § 79-1439 (Supp. 2009)
(providing for a system of classification); KAN. STAT. ANN. §§ 79-201 to 79-259 (1997 & Supp. 2009)
(providing for the exemption of certain property from taxation).

6. See discussion infra Part II.
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The tax appeals process is an essential component of this scheme. Tax
appeals generally begin with informal local-level dispute resolution.” If
the informal process fails, taxpayers, local governments, or both, may
appeal to the Kansas Court of Tax Appeals (COTA) for more formal
adjudication.® COTA, the state’s highest tax tribunal, is an independent
administrative tax court within the executive branch and is a key com-
ponent in the property tax appeals process.” COTA’s “mission is to re-
solve disputes between taxpayers and taxing authorities promptly and
impartially and to help maintain public confidence in the state and local
tax system.”!”

In the property tax realm, COTA resolves disputes over the as-
sessment and exempt status of property throughout Kansas.!! Its deci-
sions directly affect the distribution of the tax burden among taxpayers.
For an illustration of this point, consider the following hypothetical.
Imagine a county composed entirely of ten parcels of real property. The
county has assigned a value of $100,000 to each parcel. The total tax-
able value, or assessed value, of the parcels is $115,000."> Because the
county requires $50,000 to fund its annual operations, it must collect
$434.78 in taxes for each taxable $1,000 of property in the county."
Each of the ten taxpayers must, therefore, pay $5,000 in property
taxes.'

Now suppose that one of the ten property owners has challenged
the value of her property, and the matter is eventually set for a hearing
before COTA. After hearing evidence from the property owner and the
taxing authority, COTA sets the value of the property at $90,000. The
total appraised value of property in the county is now $990,000, and the
assessed value of that property is $113,850.1 Still needing $50,000, the
county must collect $439.18 per taxable $1,000. In this case, nine prop-
erty owners pay $5,050.57 each while the tenth property owner pays
only $4,545.51. The nine property owners who did not challenge their

7. See discussion nfra Part I1.C.4.b (discussing the taxpayer appeal process).

8. See discussion infra Part I1.C.4.b.

9. Kansas Court of Tax Appeals—About the Court of Tax Appeals, http://www.kansas.gov/
cota/About_COTA/ (last visited Apr. 22, 2010); see KAN. STAT. ANN. § 74-2426(c)(2) (Supp. 2009)
(providing that the Kansas Court of Appeals has jurisdiction of appeals from orders of the Kansas
Court of Tax Appeals (COTA)).

10. Kansas Court of Tax Appeals, http://www.kansas.gov/cota/ (last visited Apr. 22, 2010).

11. See discussion 7nfra Part I1.C.4 (discussing COTA’’s functions).

12. See infra notes 48-49, and accompanying text (discussing calculation of assessed values of
property). The taxable value of property is known as its “assessed value.” See KAN. CONST. art. XI,
§ 1(a) (stating that taxes are levied on a percentage of property value). The assessed value of prop-
erty “is the value on which the [property] tax burden to support local government services, special
assessments and public schools is allocated among property owners.” KAN. DEP'T OF REVENUE, su-
pranote 3, at 69. Assume that each parcel is assessed at 4.5% of its value.

13. See infranotes 55-56 and accompanying text (discussing calculation of mill levies).

14. See infranote 57 and accompanying text (discussing calculation of tax liability).

15. See infra notes 48-49, and accompanying text (discussing calculation of assessed values of

property).
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property valuations must pay a greater sum as a result of the tenth tax-
payer’s reduced property value. Through this illustration, it is evident
that changes in the value of property alter the makeup of the tax base,
thus, altering the share of governmental expenses paid by each tax-
payer.'¢

As illustrated above, property tax is a zero-sum system. When a
taxpayer receives a downward adjustment in the value of her property,
the system simply spreads the burden relieved among other taxable
properties. It is, therefore, important that COTA, the body that re-
solves property tax disputes, is able to adjudicate those disputes in a
manner that is fair—not only to the parties to the dispute, but also to all
Kansas taxpayers. The fairness and uniformity of the property tax sys-
tem depends upon an effective appeals process in which all participants
fulfill their respective roles and are accountable for their decisions. Be-
cause property tax dispute resolution occurs within an adversarial
framework, the appeals system must foster decision making based on
fully developed evidentiary records, consistent legal principles, and
zealous advocacy. Currently, the system fails in several ways to guaran-
tee the levels of accountability and participation necessary to achieve
these goals.

The focus of this Note is not COTA, but the roles that state and lo-
cal agencies must fulfill to allow effective adjudication of tax disputes.
First, this Note provides an overview of the various administrative
mechanisms of the property tax system. Second, it provides an overview
and analysis of the property tax appeals system. Finally, it suggests
changes intended to improve the efficacy of the appeals process.

II. BACKGROUND

The Kansas property tax system has three basic components. The
state constitution and statutes provide the legal authority and frame-
work for the system. Local officials generally administer the system by
appraising property, setting target revenue, and allocating the tax bur-
den among taxpayers. Finally, the state and federal constitutions, state
law, state oversight, and an appeals process protect taxpayers from
abuse or mismanagement of the system by local officials.

16. The effect of COTA decisions on other taxpayers is even more apparent in exemption cases.
Suppose the tenth taxpayer is a religious organization that rightfully obtains an exemption from
COTA for a church it owns. Cf£ KAN. STAT. ANN. § 79-201 Second (Supp. 2009) (providing for the
exemption of property used exclusively for religious purposes). The value of the other nine taxable
parcels now totals $900,000, and their taxable value is $103,500. The county still needs $50,000.
However, because the tax exemption in this case reduced the tax base from $115,000 to $103,500,
(assuming again that each parcel is assessed at 11.5% of its value) the county must collect approxi-
mately $5,556 from each of the nine taxpayers—instead of $5,000 from ten. The nine non-exempt
taxpayers must pay the taxes that the newly exempt taxpayer would have paid.
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A. Constitutional and Legislative Authority for the Property Tax
System

All real and personal property in Kansas is subject to taxation on a
uniform and equal basis unless specifically exempted.!” Kansas law,
however, does not provide for a pure system of uniform and equal taxa-
tion. The Kansas Constitution provides for three qualifications of the
basic guarantee of uniformity and equality. The first is a system of dif-
fering assessment rates.'® The second is the exemption of certain prop-
erty from taxation.!” The third is the implicit grant of authority to the
legislature to create additional exemptions.*’

In its first departure from pure uniformity and equality, the consti-
tution establishes a classification system that sets assessment rates for all
taxable property. For assessment, all property falls within one of two
classes: real property or tangible personal property.?! Both classes con-
tain several subclasses, each with their own assessment rates.?”> The clas-
sification system is a qualification of the uniform tax system because it
results in different tax liabilities for equally valuable properties.?

Tax exemptions represent a further deviation from an entirely uni-
form system.?* Both the constitution and the legislature create exemp-

17. KAN. CONST. art. XI, § 1(a); KAN. STAT. ANN. § 79-101 (1997); see discussion infra Part
II1.C.1 (discussing the uniform and equal taxation requirement).

18. KAN. CONST. art. X1, § 1(a).

19. Id.§ 1(b).

20. See infra notes 27-28 (discussing the legislature’s authority to exempt property from taxa-
tion).

21. KAN. CONST. art. XI, § 1(a). The legislature has codified the classification system at section
1439 of chapter 79 of the Kansas Statutes Annotated. See KAN. STAT. ANN. § 79-1439 (Supp. 2009).

22. KAN. CONST. art. XI, § 1(a). The rate established for a subclass is applicable to all property
falling within that subclass. See id. The following are the applicable assessment rates:

There are seven subclasses of real property: (1) residential property, which is assessed at
11.5% of its appraised value; (2) agricultural property, which is assessed at 30% of its value based on
the agricultural income or production of the property; (3) vacant lots, which are assessed at 12% of
their appraised values; (4) real property owned and operated by not-for-profit organizations, which is
assessed at 12% of its appraised value; (5) public utility real property, which is assessed at 33% of its
appraised value; (6) commercial property, which is assessed at 25% of its appraised value; and (7) all
property not provided for in the other subclasses, which is assessed at 30% of its appraised value. Id.;
KAN. STAT. ANN. § 79-1439(b)(1).

There are six subclasses of personal property: (1) residential mobile homes, which are as-
sessed at 11.5% of their appraised values; (2) mineral leasehold interests, which are assessed at 30%
of their appraised values—except low producing leases, which are assessed at 25% of their appraised
values; (3) public utility personal property, which is assessed at 33% of its appraised value; (4) motor
vehicles, which are assessed at 30% of their appraised values; (5) commercial and industrial machin-
ery and equipment, which is assessed at 25% of its appraised value; and (6) all property not provided
for in the other subclasses, which is assessed at 30% of its appraised value. KAN. CONST. art. XI, §
1(a); KAN. STAT. ANN. § 79-1439(b)(2).

23. See Von Ruden v. Miller, 642 P.2d 91, 98 (Kan. 1982) (discussing tax classification systems,
stating that “[i]t is inherent in the term ‘separately classify’ that the separately classified property be
dealt with in a manner different from other property. Different treatment means nonuniform and
permissibly unequal treatment.”); ¢f. infra note 24 (discussing tax exemptions as a qualification of the
rule of uniform and equal taxation). However, assessment of all property within a subclass must be
uniform. KAN. CONST. art. XI, § 1(a); Von Ruden, 642 P.2d at 98. The assessment rate is an essential
component of calculating the taxable value of property. See infra notes 48-49 (discussing calculation
of the assessed value of property).

24. See State ex rel Tomasic v. Kansas City, 636 P.2d 760, 767-68 (Kan. 1981) (indicating that
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tions. The constitution provides for the exemption of:

[a]ll property used exclusively for state, county, municipal, literary, educa-
tional, scientific, religious, benevolent and charitable purposes, farm ma-
chinery and equipment, merchants’ and manufacturers’ inventories, . . .
livestock, and all household goods and personal effects not used for the
production of income.?

It also allows counties and cities to exempt property used for economic
development purposes.”®

By not expressly prohibiting the legislature from creating new ex-
emptions,”’ the constitution implicitly allows legislative exemptions that
serve public purposes.”® And the legislature has exercised this author-
ity.? Beyond codifying the constitutional exemptions,” it has enacted
more than forty-five additional exemption statutes.>® Currently, more
than eighty statutory provisions entitle property owners to tax exemp-
tions.*

B. Local Administration of the Property-Tax System

The property tax system is a statewide system generally adminis-
tered by local governments.*® There are three fundamental stages of lo-
cal-level property tax administration: (1) assessing property; (2) deter-
mining revenue needs; and (3) calculating the tax due on each

tax exemptions are a constitutionally permissible exception to the rule that the State must uniformly
and equally tax property); Wheeler v. Weightman, 149 P. 977, 981 (Kan. 1915) (“The exemption pro-
vision of the Constitution is a qualification of the rule of uniformity and equality.”).

25. KAN. CONST. art. XI, § 1(b).

26. Id.§13.

27. Id.§ 1; Tomasic, 636 P.2d at 768 (“The constitution does not provide . . . that other exemp-
tions may not be made.”); City of Harper v. Fink, 80 P.2d 1080, 1081 (Kan. 1938) (“[I]t has been re-
peatedly held that while the constitution provides that certain property shall be exempt from taxa-
tion, it does not declare that the legislature may not provide for other exemptions.”).

28. See Wheeler, 149 P. at 981 (“[T]he Constitution prescribe[s] a minimum exemption which
may be enlarged according to the wisdom and discretion of the Legislature.”) (citations omitted).
Exemptions created by the legislature must serve a public purpose. See In re Protest of Strayer, 716
P.2d 588, 593 (Kan. 1986) (“Generally, the legislature has the authority to provide that property
other than that named in the Kansas Constitution may be exempt from taxation, but this exemption
must have a public purpose and be designed to promote the public welfare.”) (citing Topeka Ceme-
tery Ass’n v. Schnellbacher, 542 P.2d 278 (Kan. 1975)).

29. Cf KAN. STAT. ANN. §§ 79-201 to 79-259 (1997 & Supp. 2009).

30. Compare KAN. CONST. art. XI, § 1(b) (providing for the exemption of “property used exclu-
sively for state, county, municipal, literary, educational, scientific, religious, benevolent and charita-
ble purposes”), with KAN. STAT. ANN § 79-201 Second (Supp. 2009) (providing for the exemption of
property “used exclusively for literary, educational, scientific, religious, benevolent or charitable pur-
poses”).

31. See KAN. STAT. ANN. §§ 79-201 to 79-259. These range from an exemption for property
used predominantly for humanitarian services to an exemption for antique aircraft used for recrea-
tional purposes. See KAN. STAT. ANN. § 79-201 Ninth (providing for the exemption of property used
for humanitarian purposes); KAN. STAT. ANN. § 79-220 (1997) (exempting “antique aircraft used ex-
clusively for recreational or display purposes™).

32. See KAN.STAT. ANN. §§ 79-201 to 79-259.

33. The constitution and state statutes provide the rules that govern the system, and counties
must administer the tax uniformly among all taxpayers in the state. See, e.g., KAN. CONST. art. XI, §
1 (establishing the property tax and stating that property must be uniformly and equally taxed); KAN.
STAT. ANN. § 79-101 (1997) (establishing the property tax).
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property.** Each stage requires specialized personnel to perform nu-
merous functions.®

The first stage in property tax administration is assessing property.
Assessment is comprised of four steps: (1) definition of geographical as-
sessment areas; (2) identification and cataloguing of property within the
assessment areas;*® (3) valuation of the property; and (4) calculation of
the taxable value of the property.’” The legislature has performed the
first step; each county, as defined by state law, comprises an assessment
area called an “appraisal district.”*® Local governments and taxpayers
implement the remaining steps.*

Within each appraisal district, county clerks and taxpayers identify
and catalogue taxable property. Who performs this function depends on
whether the property is real or personal.** County clerks must complete
assessment rolls describing each parcel of real property in their counties
and must deliver the assessment rolls to county appraisers.*! In contrast,
property owners must annually list all of their taxable tangible personal
property for assessment in the county where it is located.*?

Once identified, county appraisers must ascertain the “fair market
value,” or “appraised value,” of taxable property.** Fair market value is
“the amount in terms of money that a well informed seller is justified in

34. Lori M. Callahan & Linda Parks, Note, The Kansas Property Tax: Mischievous, Misunder-
stood, and Mishandled, 22 WASHBURN L.J. 318, 320 (1983). The authors describe the property tax
system as consisting of five components: “the assessment of property ..., the interdistrict equaliza-
tion of property assessment, the levy of the tax upon the property, the extension and the collection
and distribution of the tax.” Id. (footnotes omitted). The actual collection and distribution of the tax
are outside the scope of this Note.

35. See infranotes 40-57 and accompanying text.

36. Identifying and cataloguing simply consists of compiling a list of taxable property. See KAN.
STAT. ANN. § 79-408 (1997) (establishing a procedure for compiling a list of taxable real property);
KAN. STAT. ANN. § 79-301 (1997) (establishing a procedure for compiling a list of taxable personal
property).

37. See infranotes 40-57 and accompanying text.

38. KAN. STAT. ANN. § 79-1455 (1997). The county is the governmental unit “charged with the
primary responsibility for the administration of all laws relating to the assessment, review, equaliza-
tion, extension and collection of real and personal property taxes.” KAN. STAT. ANN. § 79-1411a
(1997). However, two or more counties may unite to form one appraisal district. KAN. STAT. ANN. §
19-428 (2007).

39. See infranotes 40-57 and accompanying text.

40. Compare KAN. STAT. ANN. §§ 79-301 to 79-344 (1997 & Supp. 2009) (addressing the listing
and valuing of personal property), with KAN. STAT. ANN. §§ 79-401 to 79-430 (1997 and Supp. 2009)
(addressing the listing and valuing of real estate).

41. KAN.STAT. ANN. § 79-408.

42. KAN.STAT. ANN. § 79-304 (1997). Individuals and entities required to list personal property
must do so by submitting a personally signed statement to the county appraiser of the county entitled
to tax the property. KAN. STAT. ANN. § 79-306 (1997). The statement must contain a description of
all property subject to the listing requirement. /d. The person listing the property must file the state-
ment by March 15 of each year. /d. The owner, guardian of the owner, or trustee of the taxable
property is responsible for listing the property for assessment. KAN. STAT. ANN. § 79-303 (1997);
KAN. STAT. ANN. § 79-304 (requiring listing of property in the jurisdiction where it is located).

43. KAN. STAT. ANN. § 79-1439(a) (Supp. 2009). For tax purposes, a property’s value is its
value on January 1 of the tax year. KAN. STAT. ANN. § 79-1455. Although county appraisers are
generally responsible for appraising property, state officials must appraise property owned by public
utility companies. See KAN. STAT. ANN. §§ 79-5a03, 79-5a04 (1997).
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accepting for property in an open and competitive market.”** An ap-
praiser must consider several factors when determining fair market
value, such as the known value of comparable property, the property’s
capitalized rental value, and its replacement cost.* She must also de-
termine the assessment class to which each property belongs.*® Once
determined, the appraiser must record appraised values and assessment
classes on the assessment roll.¥’ She then calculates each property’s “as-
sessed value”*® by multiplying its appraised value by the applicable as-
sessment rate.*

Ascertaining the taxable value of all property in the tax base is only
part of the process of determining each taxpayer’s liability. Local gov-
ernments also must set the amount of revenue they will raise.’™® Each
county’s board of county commissioners annually determines the

44. KAN. STAT. ANN. § 79-503a (Supp. 2009).

45. Id. § 79-503a(a) to (k). These three approaches are known as the “sales comparison ap-
proach,” the “income approach,” and the “cost approach.” See THE APPRAISAL FOUND.,
APPRAISAL STANDARDS BOARD, UNIFORM STANDARDS OF PROFESSIONAL APPRAISAL PRACTICE,
at U-18 (2008), available at http://www.vanderwerffandassociates.com/USPAP.pdf. Appraisals must
conform to generally accepted appraisal procedures. KAN. STAT. ANN. § 79-503a(k). The factors
that an appraiser may consider are: (1) the proper classification of land and improvements; (2) the
size of land and improvements; (3) depreciation of the property; (4) cost of reproducing the property;
(5) productivity of the property; (6) earning capacity of the property, rental value, or reasonable
rental value of the property; (7) sale value on the open market; (8) restrictions or requirements re-
garding the use of the property imposed by local, state, or federal governments; and (9) comparison
with other properties of known or recognized value. Id. § 503a(a) to (k).

Appraisers must determine the value of real estate by view and inspection of the property,
consultation with its owner, statistical methods, and “such other sources of information as are within
the appraiser’s reach.” KAN. STAT. ANN. § 79-411 (1997); KAN. STAT. ANN. § 79-501 (1997). The sale
price of a given property is not dispositive of its fair market value. KAN. STAT. ANN. § 79-503a
(“Sales in and of themselves shall not be the sole criteria of fair market value but shall be used in
connection with [other factors].”).

In addition to these statutorily enumerated requirements governing appraisal methods, a
state statute requires the state Director of property valuation (Director) to adopt rules and regula-
tions providing standards on how appraisers must perform appraisals for ad valorem taxation pur-
poses. KAN. STAT. ANN. § 79-505(a) (1997). At a minimum, the Director must require that all ap-
praisals are in writing and in accordance with generally accepted appraisal standards. Zd. § 79-
505(a)(1) to (2). The Director may require compliance with additional standards. 7d. § 79-505(b).

46. See KAN. STAT. ANN. § 79-1439(b) (providing that, for assessment, property must be classi-
fied to obtain the applicable assessment rate).

47. KAN.STAT. ANN. § 79-412 (Supp. 2009).

48. See KAN. DEP'T OF REVENUE, supra note 3, at 69. The assessed value of all taxable prop-
erty in Kansas is $30,087,769,809. Id. at 68. The 2007 assessed value of taxable property in Kansas
was up 3.8% from the assessed value of property in 2006 ($28,973,127,178) and 25.53% from the as-
sessed value of property in 2003 ($23,966,804,608). /d.

49. The calculations are as follows. Take, for example, a residential-use property valued at
$100,000 and a commercial-use property valued at $100,000. Calculating the assessed value of the
residential property requires multiplying the appraised value, $100,000, by the assessment rate appli-
cable to residential real estate, 11.5%. Cf KAN. CONST. art. XI, § 1(a) (providing the assessment rate
for residential real property). Thus, the assessed value of the residential property is $11,500
($100,000 x 0.115). The commercial property, assessed at 25% of its appraised value, has an assessed
value of $25,000 ($100,000 x 0.25). Cf id. (providing the assessment rate for commercial real estate).
Note that for residential property, the first $20,000 of the property’s fair market value is exempt from
the twenty-mill statewide school levy. KAN. STAT. ANN. § 79-201x (Supp. 2009). Thus, determining
the amount of taxes a homeowner owes to a school district requires subtracting $20,000 from the
home’s appraised value, multiplying that amount by the assessment rate, and then multiplying that
amount by the mill levy: [taxes = (assessed value - $20,000) x 0.115 x school district mill levy].

50. See KAN. STAT. ANN. § 79-1801 (Supp. 2009) (providing for the levy of taxes by local gov-
ernments); KAN. STAT. ANN. § 79-1802 (1997) (providing for the levy of taxes by counties).
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amount of revenue required for county purposes.’! Other “tax dis-
tricts™? located in a county—such as cities, trustees, and school dis-
tricts—also annually certify to their county clerks the amount of taxes
they seek to collect.”

After all tax districts in a county have certified the amount of prop-
erty tax revenue, the clerk computes the tax rate applicable to taxable
property in each taxing district.** The resulting computations, known as
mill levies, represent the dollars per $1,000 of all assessed property in a
given taxing district necessary to satisfy the district’s budgetary needs.*
The clerk computes the taxes owed on each property by multiplying the
mill levy by the taxable value of the property® and records the resulting

51. KAN. STAT. ANN. § 79-1802. The amount must be determined by a meeting of the board of
county commissioners on the first Monday of August of each year. /d. This determination must in-
clude the amount needed for “all county purposes, and all other taxes which [the county] shall be
required by law to levy.” Id. County purposes include general operating expenses incurred by the
county. See KAN. STAT. ANN. § 79-1946 (Supp. 2009) (authorizing counties to fix an annual levy rate
for general expenses).

52. Each unit of local government, cities, school districts, and other special assessment districts
comprises tax districts, or “taxing subdivisions,” that draw their revenue from property taxes in the
counties in which they are located. See KAN. STAT. ANN. § 79-1801(a) (providing that the governing
bodies of all taxing subdivisions must certify the amount of property tax that they will levy to their
county clerks). For example, property located in Unified School District 501 (USD 501) in Topeka,
Kansas, is subject to taxation by, among others, USD 501, the City of Topeka, Shawnee County, and
the State of Kansas. See SHAWNEE COUNTY CLERK, SHAWNEE COUNTY TAX LEVY SCHEDULE 1
(2009), available at http://www.snco.us/clerk/document/levysheets_2009.pdf.

53. KAN. STAT. ANN. § 79-1801(a) (providing that the tax levy must be certified to the county
clerk by August 25 of each year).

54. KAN. STAT. ANN. § 79-1803 (Supp. 2009).

55. See BLACK’S LAW DICTIONARY, supra note 1, at 1084 (defining “mill rate” as “[a] tax ap-
plied to real property whereby each mill represents $1 of tax assessment per $1,000 of the property’s
assessed value”). The statewide average mill levy in 2007 was $119.66. See KAN. DEP'T OF
REVENUE, supra note 3, at 73. The lowest countywide average mill levy was $73.16 in Stevens
County, Kansas, and the highest was $177.32 in Smith County, Kansas. /d. Thus, the owner of a
$100,000 commercial property in Stevens County, on average, would have paid $1,829 in property
taxes in 2007. See KAN. CONST. art. XI, § 1(a) (stating that commercial property is assessed at 25%
of its value). The owner of a commercial building of the same value in Smith County would have
paid approximately $4,433. See id. The cases of Smith County and Stevens County illustrate the
dramatic effect that variances in the valuation of property and county budgetary needs can have upon
individual taxpayers.

56. See KAN. STAT. ANN. § 79-1803; see also Unified Government of Wyandotte County, Kan-
sas, Treasury Property Tax Calculation, http://www.wycokck.org/Dept.aspx?id=7278&menu_id=1034
(last visited April 22, 2010). Using Shawnee County as an example, a calculation of tax liabilities for
property located in a particular county, city, and school district might look like this:

The county needs $8 million, the city needs $4 million, the school district needs $1 million,
and the state takes 1.5 mills. Assume that the total assessed value of all taxable real and personal
property located in the taxing districts are thus: county, $1 billion; city, $700 million; school district,
$500 million. To satisfy its $8 million budget requirement, Shawnee County must collect $8 per every
$1,000 of assessed value: [$8,000,000+$1,000,000,000=$0.008]. See Unified Government of Wyan-
dotte County, Kansas, supra (providing a sample mill rate calculation). Thus, the Shawnee County
mill levy would be 8 mills. To collect its $4 million from the $700 million of assessed property within
it, the city must levy a tax of 5.71 mills. See 7id. The school district must levy a tax of 2 mills to collect
its $1 million from the taxable $500 million within it. See id. The mill levies applicable to the prop-
erty in the school district would, thus, be:
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tax liabilities on the county tax roll.”’

C. Taxpayer Protection

Under the current property tax framework, four principal mecha-
nisms protect the tax base from mismanagement and abuse. They in-
clude: (1) the constitutional guarantee of uniform and equal taxation;
(2) statutory penalties for failing lawfully to carry out tax-related duties;
(3) the state’s central oversight authority; and (4) the taxpayer appeals
process.

1. Uniform and Equal Taxation

The Kansas Constitution states that “the legislature shall provide
for a uniform and equal basis of valuation and rate of taxation of all
property subject to taxation.”® The uniform and equal taxation re-
quirement is coextensive with the guarantee of equal protection af-
forded by the Fourteenth Amendment to the United States Constitu-
tion.”

To prove a state or federal constitutional violation, a taxpayer
“must demonstrate that his or her treatment is the result of a deliber-
ately adopted system which results in intentional systematic unequal
treatment.”® However, deliberately adopted systems of unequal treat-

TAXING AUTHORITY MILL LEVY
State 1.50 mills
County 8.00 mills
City 5.71 mills
School District 2.00 mills
TOTAL: 17.21 mills

Now assume that a property with an assessed value of $25,000 is located in the school dis-
trict. Applying the hypothetical mill levies above, the owner of the property would owe $430.25 in
property taxes: [$25,000 x 0.01721=$430.25]. Of the $430.25, the State of Kansas would receive
$37.50, the county would receive $200, the city would take $142.75, and the school district would re-
ceive $50. See id.

57. KAN.STAT. ANN. § 79-1803.

58. KAN. CONST. art. XI, § 1(a). The constitution has always included a clause requiring uni-
formity in taxation. FISHER, supra note 2, at 76-77. The constitution, as ratified on October 4, 1859,
read: “The legislature shall provide for a uniform and equal rate of assessment and taxation ....” Id.
at 76.

59. Inre City of Wichita, 59 P.3d 336, 341 (Kan. 2002) (noting that the Kansas Constitution and
the Equal Protection Clause of the United States Constitution provide virtually identical protection
to taxpayers); Krueger v. Bd. of County Comm’rs of Woodson County, 71 P.3d 1167, 1171 (Kan. Ct.
App. 2003) (“The right to equal treatment in matters of taxation is a protected right under both the
Equal Protection Clause of the Fourteenth Amendment and the uniform and equal rate of assess-
ment and taxation provision found in Article 11, § 1 of the Kansas Constitution.”) (citing Colo. Inter-
state Gas Co. v. Beshears, 24 P.3d 113 (Kan. 2001)).

60. City of Wichita, 59 P.3d at 342 (holding no equal protection violation when a court granted
a sales tax exemption for a county but not for a similarly situated city because the city did not demon-
strate that the disparity was intentional or the result of a deliberately adopted system). Errors of law
or judgment are not sufficient to constitute systematic or intentional discrimination. See Sunday
Lake Iron Co. v. Wakefield Twp., 247 U.S. 350, 352-53 (1918). In Sunday Lake, the United States
Supreme Court held that no constitutional violation existed when the State assessed the plaintiff’s
property, a mine, at its full value while other realty in the same county was assessed at one-third of its
value. /d. The county where the mine was located set the mine’s value at $65,000. 7d. at 352. Fol-
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ment are immune from constitutional attack if they serve legitimate
government interests.! For example, the State may treat taxpayers dif-
ferently for classification (assessment rates)®* and property tax exemp-
tion." Although some deviations from uniformity are acceptable, the
State generally must treat similarly situated taxpayers equally.®® Even
an individual taxed according to the law may suffer a constitutional in-
jury if a taxing authority does not tax other individuals according to the
law.% Thus, a taxpayer states a valid constitutional claim if she can
demonstrate that: (1) a tax authority treated her differently than simi-
larly situated taxpayers, whether or not she was lawfully taxed; (2) the
disparate treatment was intentional; and (3) no rational reason existed
for the disparate treatment.

2. Penalties for Failure to Comply with Tax Laws

The Director of the Property Valuation Division (PVD) of the
Kansas Department of Revenue (Director)® and boards of county
commissioners may investigate and penalize tax officials who fail to dis-
charge their duties lawfully. State statutes authorize the removal or
prosecution of tax officials.®” County officials who knowingly or will-

lowing a legislative report issued in accordance with state law, the State of Michigan set the mine’s
value at $1,071,000. /d. Although the mine owner offered evidence of the undervaluation of other
parcels in the county, the State failed to order a reassessment of property in the county because of
time constraints and lack of adequate information. 7d.

Even though a statute barred the disparity in values because the state board did not inten-
tionally set the value of the mine or fail to order reappraisal to discriminate against the mine owner,
the valuation did not violate the Equal Protection Clause. /d. at 353. The State acted in good faith
and lacked the time and evidence necessary to reappraise properly the entire county. 7d. at 352.

61. See In re Colo. Interstate Gas Co., 79 P.3d 770, 790 (Kan. 2003) (upholding the State’s dis-
parate tax treatment of public utilities and manufacturers because the treatment was based on a
“plausible policy reason”).

62. See KAN. CONST. art. XI, § 1(a) (establishing classification system); KAN. STAT. ANN. § 79-
1439 (Supp. 2009) (implementing the constitution’s classification system). Disparate treatment of
property for classification purposes is permissible so long as a rational basis exists for the classifica-
tion. In re CIG Field Servs. Co., 112 P.3d 138, 152 (Kan. 2005).

63. The State may provide an exemption for one taxpayer but not another if a rational basis
exists for the action. See Colo. Interstate Gas Co., 79 P.3d at 790 (holding that no constitutional vio-
lation existed when the legislature excepted public utility inventory from an inventory exemption
because the exemption was aimed at helping struggling manufacturers, and the public utilities, unlike
manufacturers, were heavily regulated and failed to demonstrate to the legislature that they faced the
same difficulties as manufacturers).

64. City of Wichita, 59 P.3d at 342.

65. See id. (“If similarly situated taxpayers receive disparate treatment, the one receiving the
less favorable treatment may have been denied equal protection of the law even if the taxpayer re-
ceiving the less favorable tax is taxed according to the law.”); see also Allegheny Pittsburgh Coal Co.
v. County Comm’n. of Webster County, 488 U.S. 336, 346 (1989) (holding that a taxpayer’s right to
equal protection was violated when its mineral interest was taxed at its full value when mineral inter-
ests owned by other entities were unlawfully taxed at less than their full values).

66. The Property Valuation Division of the Kansas Department of Revenue (PVD) provides
guidance, assistance, and oversight to counties in property tax matters. See KAN. STAT. ANN. § 75-
5105a (1997). The PVD is administered by the Director, who is appointed to that position by the
Secretary of the Kansas Department of Revenue. See KAN. STAT. ANN. § 75-5105 (Supp. 2009).

67. See KAN. STAT. ANN. § 19-431 (Supp. 2009); KAN. STAT. ANN. § 79-1405 (1997). Subsection
431(a) of chapter 19 of the Kansas Statutes Annotated provides that:

[w]henever it shall be made to appear to the board of county commissioners of any county
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fully violate their duty to appraise property at fair market value face
criminal sanctions including fines up to $500 and up to ninety days im-
prisonment in a county jail.*®

3. State Oversight

In addition to investigating possible instances of tax officials’ mal-
feasance, the Director must maintain statistical data on their perform-
ance. She must annually determine whether each county’s assessment
and appraisal of taxable property is “in substantial compliance with the
law.”® Pursuant to the Kansas Real Estate Ratio Study Act,” she per-
forms part of this task by identifying fair market value property sales in
each county and comparing each property’s appraised value and sale
amount.”!  Using those comparisons, she statistically analyzes each
county appraiser’s performance and publishes the results.”> Using the
ratio-study results and a number of other criteria, the Director deter-
mines whether each county complies with state law.”” She also provides

or the district board of an appraisal district by evidence satisfactory to such board that the
appraiser of such county or district has failed or neglected to properly perform the duties of
office, by reasons of incompetency or for any other cause, the board shall enter upon its
journal an order suspending or terminating the county or district appraiser from office.
KAN. STAT. ANN. § 19-431(a). Subsection 431(b) authorizes removal upon motion of the Director.
Following suspension or termination by a board of county commissioners, an appraiser is entitled to a
hearing before the Director. Id. § 19-431(a). Following suspension or termination by motion of the
Director, an appraiser is entitled to a hearing before COTA. Id. § 19-431(b). All hearings must con-
form to the Kansas Administrative Procedure Act. 7d. § 19-431(a)-(b).

In regard to criminal matters, the Director may:

prosecute any member of any board of county commissioners and any county, township or

city assessor for a violation of any of the rules and regulations which may be prescribed, or

the violation of any statute of this state relating to the assessment and valuation of property

and the collection of taxes.

KAN. STAT. ANN. § 79-1405.

68. KAN. STAT. ANN. § 79-1426 (Supp. 2009). A county appraiser is not subject to criminal li-
ability for an appraisal within 10% of a property’s fair market value. Zd.

69. KAN. STAT. ANN. § 79-1445 (1997). The Director uses the data that must be kept to deter-
mine whether county appraisers substantially comply with Kansas law. KAN. STAT. ANN. § 79-1485
(1997).

70. KAN. STAT. ANN. §§ 79-1485 to 79-1493 (1997 & Supp. 2009).

71. See KAN. STAT. ANN. § 79-1488 (1997). The error rate, called a coefficient of dispersion, is
the average deviation of appraised values of property from the fair market sales values of the same
properties. See KAN. DEP’T OF REVENUE DIV. OF PROP. VALUATION, 2008 KANSAS REAL ESTATE
RATIO STUDY 131 (2008). Assume there is one county in which five properties are appraised at
$10,000 each. In five arms-length transactions, the properties sold for $6,000, $8,000, $10,000,
$12,000, and $14,000. The ratio of the appraised value of each property to its fair market value is,
thus, 1.67, 1.25, 1.0, 0.83, and 0.71. See id. at 128. The median appraised value to fair market value
ratio is 1.0. See id. at 129. The coefficient of dispersion for the county’s appraisals is
[(0.67+0.25+0+0.17+0.29)+5 x 100], or 27.6. See 1d. at 131. A lower coefficient indicates more accu-
rate appraisals. See 7d. (stating that the ideal coefficient is zero). In addition to the coefficient of
dispersion, the Director measures appraisal accuracy by a number of other statistical methods that
account for variables such as greater error rates in higher value properties. See id. at 125-50.

72. KAN. STAT. ANN § 79-1490 (1997). Although the Ratio Study Act requires the Director to
publish the study annually, it does not prohibit the Director from publishing other information or
statistics. /d.

73. See Memorandum from Mark S. Beck, Dir. of Kan. Dep’t of Revenue, Div. of Prop. Valua-
tion, to County Appraisers (Nov. 3, 1995) (Directive No. 92-002), available at http://www ksrevenue.
org/pdf/dir92-2.pdf. Whether county appraisal systems are in substantial compliance with the law, as
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guidance, support, and education to counties on property tax matters
including the assessment and exemption of property.’*

4. The Taxpayer Appeals Process

County officials’ conduct rarely implicates constitutional causes or
justifies penal action.”” In most cases, a taxpayer merely disagrees with
the county’s appraisal or believes her property is exempt from taxation.
In these cases, a taxpayer may avail herself of the taxpayer appeals
process.”® COTA is the state’s highest administrative tax tribunal and
the court of record in the appeals process.”” Parties may appeal
COTA’s decisions to Kansas appellate courts.”® An understanding of
the process, thus, requires a discussion of COTA, the various causes of
action available to taxpayers, the unique procedures applicable to each
cause of action, and appellate review of COTA orders.

a. The Kansas Court of Tax Appeals

As the paramount tax tribunal in Kansas, COTA has jurisdiction
over a wide range of taxation issues.” Among COTA’s most frequent

required by statute, is adjudged on a 100-point scale, with systems scoring less than seventy-five
deemed to be noncompliant. See 7d. Other than ratio study statistics, which account for 50% of the
points possible, the Director evaluates the procedures that counties use to value property. See 7d.

74. See, e.g., KAN. DEP’'T OF REVENUE, 2010 PERSONAL PROPERTY VALUATION GUIDE (2010)
(providing procedures for determining the fair market value of personal property); KAN. DEP'T OF
REVENUE, 2010 YEAR OIL & GAS APPRAISAL GUIDE (2010) (providing procedures for determining
the fair market value of oil and gas property); Kansas Department of Revenue, Property Tax Direc-
tives, http://www.ksrevenue.org/pvddirtoc.htm (providing access to PVD directives addressing prop-
erty tax issues) (last visited Apr. 22, 2010). The PVD “exercises general supervision over ad-valorem
policies and procedures, conducts the valuation of state appraised properties and provides concise
and timely property tax information. Property is assessed by county appraisers and collected at the
county level.” Kansas Department of Revenue, Main Page of the Division of Property Valuation,
http://www.ksrevenue.org/pvd.htm (last visited Apr. 22, 2010).

75. See, e.g, KAN. ADVISORY COUNCIL ON INTERGOVERNMENTAL RELATIONS, 2006 ANNUAL
REPORT 6 (2007), available at http://www.ksrevenue.org/pdf/kacirannualreport06.pdf (noting that
property assessment is closely monitored and the statewide appraised-value-to-sale-price ratio was
96% in 2005).

76. See discussion infra Part I1.C.4.b.

77. See KAN. STAT. ANN. § 74-2426(c)(2) (Supp. 2009) (providing that the Kansas Court of Ap-
peals has jurisdiction over COTA orders in all proceedings except for those on no-fund warrants).

78. See id.

79. COTA'’s powers are numerous, and statutory authority for the powers is scattered through-
out the Kansas Statutes. See KAN. STAT. ANN. § 12-1744a(f) (Supp. 2009) (stating that COTA must
prepare an annual report containing information required to be filed prior to the issuance of revenue
bonds); KAN. STAT. ANN. § 12-1744b (Supp. 2009) (providing that COTA has the authority to deter-
mine whether procedural prerequisites for issuance of certain revenue bonds have been satisfied);
KAN. STAT. ANN. § 72-6451(b)(1)(A) (Supp. 2009) (stating that COTA has the power to hear appli-
cations for special levies by school districts to make up the costs of declining enrollment); KAN. STAT.
ANN. § 74-2437 (Supp. 2009) (stating that COTA has the power to hear appeals of various types from
the Director and other powers prescribed by law); KAN. STAT. ANN. § 79-6a14 (Supp. 2009) (granting
COTA authority to abate uncollectable tax liabilities of motor carriers); KAN. STAT. ANN. § 79-1404a
(Supp. 2009) (stating that COTA has the authority to hear appeals from the rescission of unlawful
changes in valuation); KAN. STAT. ANN. § 79-1413a (Supp. 2009) (stating that COTA has the power
to order the reappraisal of property if a county’s appraisals are not in substantial compliance with the
law); KAN. STAT. ANN. § 79-1489 (Supp. 2009) (granting COTA the authority to hear appeals from
rulings regarding challenged assessment ratios); KAN. STAT. ANN. § 79-1702 (Supp. 2009) (stating



2010] An Adversarial System Without Adversaries 883

duties in property tax matters are hearing appeals of county appraisers’
assessments of real property,” ruling on applications for exemption,*!
and sitting as the state board of equalization.®

COTA is the product of a century-long evolutionary process. In
1907, the legislature established the Kansas Tax Commission, which had
far-reaching supervisory, investigatory, and prosecutorial powers—all to
provide statewide uniformity in property taxation.’* In 1957, the legisla-
ture created the Kansas Department of Revenue (KDOR).** Within
KDOR, it created the PVD and the Board of Tax Appeals (BOTA).%
The legislature severed BOTA from KDOR in 1975, establishing it as
an independent agency.®

In the late 1990s, questions began to arise over BOTA’s impartial-
ity, the consistency of its decisions, and the agency’s accessibility.?’
These concerns spurred efforts to reconfigure and more strictly regulate
the agency.® In May 1998, the legislature created an executive director
position to manage the agency, mandated that three of the then five-
member board be practicing attorneys, made the board members sub-

that COTA has the authority to order the cancellation or abatement of taxes and penalties assessed
because of clerical errors on behalf of county authorities); KAN. STAT. ANN. § 79-1964a (Supp. 2009)
(stating that COTA has the authority to authorize increased rates of levy upon the application of a
taxing authority); KAN. STAT. ANN. § 79-2005 (Supp. 2009) (stating that COTA has the authority to
determine the legality of taxes paid under protest); KAN. STAT. ANN. § 79-2938(a) to (c) (Supp. 2009)
(stating that COTA has the authority to hear applications for emergency warrants by taxing authori-
ties to meet budget or maintenance expenses); KAN. STAT. ANN. § 79-2941 (Supp. 2009) (stating that
COTA has the authority to hear applications for emergency warrants by taxing districts adjacent to
U.S. military installations); KAN. STAT. ANN. § 79-3233¢ (Supp. 2009) (granting COTA the authority
to abate individual income taxes); KAN. STAT. ANN. § 79-5205(d) (Supp. 2009) (stating that COTA
has the authority to hear appeals from assessment of taxes against dealers of controlled substances).

80. See KAN. STAT. ANN. § 79-1609 (Supp. 2009) (providing that COTA may hear appeals re-
garding the valuation of property).

81. See KAN. STAT. ANN. § 79-213(f) (Supp. 2009) (providing that COTA must rule on applica-
tions for exemption).

82. SeeKAN.STAT. ANN. § 79-1409 (Supp. 2009).

83. FISHER, supra note 2, at 130. A board of tax commissioners created by the legislature in
1901 proposed the creation of a body with the power to supervise county tax officials. /d. at 125-26.

84. Id. at166.

85. Id.

86. Executive Reorganization Order No. 6, ch. 387, 1975 Kan. Sess. Laws 1083 (codified as
amended at KAN. STAT. ANN. § 74-2433a (Supp. 2009)).

87. See Lew Ferguson, Associated Press, House Ponders Overhaul of Tax Appeals Board,
LAWRENCE J.-WORLD, Mar. 13, 1998, at 8B; see also Jim McLean, Citing ‘Bias’ During Tax Hearing,
Judge Orders Bogina off Case, TOPEKA CAP.-J., Apr. 24, 1998, available athttp://cjonline.com/stories
/042498/gov_bogina.shtml (“For the past year, critics have charged that a bulldog approach and auto-
cratic style by [the Board of Tax Appeals’s (BOTA) chairman] have created a feeling among many
business taxpayers that they [cannot] get a fair hearing at BOTA.”).

88. Complaints from business taxpayers prompted then-Governor Bill Graves to propose legis-
lation that would have abolished the Board of Tax Appeals (BOTA) and replaced it with a “Kansas
Tax Appeals Commission.” See Ferguson, supra note 87; McLean, supra note 87 (stating that a
sponsor of BOTA reform legislation believed that BOTA’s chairperson did not have the “judicial
temperament” to run the agency). In one case, a Kansas district court judge had to order BOTA’s
chairman to recuse himself for his demeanor at a BOTA hearing. See McLean, supra note 87. Kan-
sas Supreme Court Justice Eric Rosen, then a Shawnee County District Court Judge, ordered the
chairman to refrain from participating in the case on remand, writing that “‘[t]he overall general tone
of the questioning by [the chairman at the BOTA hearing was], at best, antagonistic and can only be
characterized as unreasonable and devoid of impartiality.”” 7d.
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ject to the rules of judicial conduct, and created a small claims division
to handle small dollar-value appeals.®’

BOTA'’s membership requirements were further refined in 2003,
when the legislature downsized the board from five to three members,
required one member to be an attorney, and required another to be a
certified public accountant.”’ In 2008, state lawmakers abolished BOTA
and transferred its powers to COTA.*! Among other things, the 2008
legislation created a chief hearing officer position on the court.”” The
chief hearing officer serves as judge pro tempore and manages the
court’s small claims hearing division.”® In addition, the legislation elimi-
nated the process of appealing COTA’s orders to state district court,
conferring jurisdiction of appeals from COTA on the Kansas Court of
Appeals.”* Also, for the first time, the legislature explicitly referred to
COTA as an “administrative law court.”

As an administrative law court, COTA adjudicates more than
11,500 matters a year.”® It is comprised of three judges and a chief hear-
ing officer, all appointed by the governor and confirmed by the Kansas
Senate for four-year terms.”” The Kansas Supreme Court’s rules of ju-
dicial conduct are applicable to the judges, and stare decisis binds

89. Act of May 13, 1998, ch. 146, 1998 Kan. Sess. Laws 947, 953 (codified as amended at KAN.
STAT. ANN. §§ 74-2433, 74-2433f (Supp. 2009)). The 1998 legislation was the result of a compromise
between state legislators and Governor Graves, who initially proposed a blank-slate reconfiguration
of the agency. See Carl Manning, Associated Press, New Tax Appeal Board Created, LAWRENCE J .-
WORLD, May 4, 1998, at 1B. Governor Graves praised the measure, asserting that the “‘reforms
[would] result in more timely, impartial, professional and predictable results.”” Board of Tax Ap-
peals Reforms Signed into Law, WICHITA BUS. J., May 13, 1998, available at http://wichita.biz
journals.com/wichita/stories/1998/05/11/daily5.html.

90. Act of May 19, 2003, ch. 147, 2003 Kan. Sess. Laws 1077 (codified as amended at KAN.
STAT. ANN. § 74-2433(a)).

91. KAN. STAT. ANN. § 74-2447 (Supp. 2009).

92. See Act of Apr. 21, 2008, ch. 109, 2008 Kan. Sess. Laws 453 (codified as amended at KAN.
STAT. ANN. § 74-2433(a)).

93. KAN. STAT. ANN. § 74-2433(a); Act of Apr. 21, 2008, ch. 109, 2008 Kan. Sess. Laws 456
(codified as amended at KAN. STAT. ANN. §74-2433f); Act of Apr. 21, 2008, ch. 109, 2008 Kan. Sess.
Laws 458 (codified as amended at KAN. STAT. ANN. § 74-2433). The small claims hearing division
handles intermediate appeals from county assessment decisions for residential property and certain
commercial property valued at less than $2 million. See infra notes 107-109 (discussing small claims
appeals).

94. Act of Apr. 21,2008, ch. 109, 2008 Kan. Sess. Laws 453 (codified as amended at KAN. STAT.
ANN. § 74-2426 (Supp. 2009)).

95. Act of Apr. 21,2008, ch. 109, 2008 Kan. Sess. Laws 456 (codified as amended at KAN. STAT.
ANN. § 74-2433a).

96. See KAN. LEGISLATIVE RESEARCH DEP’'T, FY2010 BUDGET ANALYSIS 1737 (2009). During
fiscal year (FY) 2008, taxpayers filed 11,176 new matters with the court. /d. In the same accounting
period, COTA adjudicated more than 11,500 matters with an average time between filing and final
adjudication of 115 days. /d.

97. KAN. STAT. ANN. § 74-2433(a). All judges and the chief hearing officer must be residents of
the State of Kansas. /d. One judge must be an attorney and one must be a certified public account-
ant. /d. No more than two judges may be members of the same political party, and no two judges
may be residents of the same congressional district. /d. The governor must select the judges and the
chief hearing officer “with special reference to training and experience for duties imposed by [the act
establishing the court] and [the individuals shall have] legal, tax, accounting or appraisal training and
experience.” Id

COTA'’s support staff consists of twenty-six full-time employees. KAN. LEGISLATIVE
RESEARCH DEP’T, supra note 96, at 1727. Its FY 2008 expenditures totaled $1,897,939. Id. at 1731.
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COTA with respect to published opinions of the Kansas Court of Ap-
peals and the Kansas Supreme Court. ®® The Kansas Administrative
Procedure Act” governs all proceedings before COTA’s regular divi-
sion,!%

b. Challenging Property Assessment

Proceedings before COTA are dictated by the nature of a tax-
payer’s case. Property tax appeals generally take one of two forms: (1)
challenging the assessment—valuation, classification, or both—of prop-
erty;'"! or (2) challenging a county’s authority to tax the property.'%
Early-stage procedures vary depending on the case type. However, all
regular division COTA matters are subject to the same requirements
regarding formal hearings, agency orders, and judicial review.!%?

A taxpayer may challenge the assessment of property by appealing
to the county appraiser within thirty days of receiving notice of the as-
sessed value of her property.'® On appeal, the county appraiser ar-
ranges for an informal meeting with the taxpayer.!”> Based on the in-
formal meeting, the appraiser determines whether to revise the
assessment of the taxpayer’s property or affirm the original assess-
ment.!% If the taxpayer is unsatisfied with the result of the informal
meeting, she may continue the appeals process. Depending on the type
and value of property subject to the appeal, a taxpayer may either ap-

98. KAN. STAT. ANN. § 74-2433(a).
99. KAN. STAT. ANN. §§ 77-501 to 77-566 (1997 & Supp. 2009).

100. KAN. STAT. ANN. § 74-2426(a) (Supp. 2009) (“Orders of the state court of tax appeals . .. in
any proceeding . . . before the court shall be rendered and served in accordance with the provisions of
the Kansas administrative procedure act.”).

101. See KAN. STAT. ANN. § 79-1409 (Supp. 2009) (providing that a taxpayer may appeal to
COTA for equalization of assessments between individuals, taxing districts, and counties); KAN.
STAT. ANN. § 79-1609 (Supp. 2009) (providing procedures for appealing property assessments to
COTA’s regular division prior to the payment of tax); KAN. STAT. ANN. § 79-2005 (Supp. 2009) (pro-
viding for the appeal of property assessment after the payment of tax).

102. See KAN. STAT. ANN. § 79-213 (Supp. 2009) (providing that a taxpayer may petition COTA
for exemption from taxation).

103. See discussion infra Part I1.C.4.c.

104. KAN. STAT. ANN. § 79-1448 (Supp. 2009). In Lyon, Ellis, Saline, and Shawnee counties, a
property owner may waive the appeals process and opt for binding arbitration proceedings to deter-
mine the proper classification or value of the property. KAN. STAT. ANN. § 79-1494 (Supp. 2009).
After the county clerk sets the matter for hearing, the property owner and the board of county com-
missioners select an arbitrator from a list of arbitrators prepared by the Director. See id. The arbi-
trator has the power to accept the position advocated by either the county or the taxpayer or to make
any other decision supported by the preponderance of the evidence submitted by the parties. Id.
Arbitrated orders are final and are not subject to appeal or protest. /d.

In the alternative, a taxpayer may pay the taxes and file a protest. See KAN. STAT. ANN. §
79-2005. A protest, like assessment appeals pursuant to chapter 79 section 1448, first proceeds to an
informal meeting between the taxing authority and the taxpayer. See 7d. § 79-2005(a). The taxpayer
may appeal the result of the informal meeting to COTA. See id. § 79-2005(g).

105. KAN. STAT. ANN. § 79-1448. At the meeting, the county must initiate production of evi-
dence and make the comparable sales data used to value the property available for the taxpayer’s
inspection. /d.

106. Id. If the determination is not in favor of the taxpayer, a written explanation of the reason-
ing must be provided. /d.
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peal the results of the informal decision to a hearing officer or panel ap-
pointed by the county’s board of county commissioners, COTA’s small
claims division, or COTA’s regular division.!”” At small claims hearings,
a hearing officer hears the dispute in the county where the subject prop-
erty is located or the adjacent county.'”® Taxpayers may appeal small
claims division orders to COTA’s regular division.'?”

When a taxpayer believes that her property is not subject to any
tax, the taxpayer may request an exemption by filing an application with
the appraiser for the county in which the property is located.!!’ The re-
quest must identify the potentially exempt property and provide the le-
gal and factual bases for the exemption.''! Upon receiving an exemp-
tion request, the county appraiser must investigate the facts represented
by the applicant and recommend that COTA grant or deny the exemp-
tion.'!? If she recommends denial, the appraiser must cite the factual
and legal bases for the recommendation and forward it to COTA with
the taxpayer’s application.!> COTA must set an exemption matter for
hearing if either party so requests.!'* Counties must appear at exemp-
tion hearings by their county attorneys or counselors.'”® If neither party
requests a hearing, COTA may summarily issue an order based on the
application and recommendation.'

c. Hearings Before the Court of Tax Appeals

At COTA hearings, all parties may present evidence, make argu-

ments, and respond to evidence and argument presented by the other

parties.!!” COTA need not adhere strictly to the rules of evidence;!'®

107. See id; KAN. STAT. ANN. § 79-1609 (providing that a taxpayer may appeal a decision of a
hearing officer or panel to COTA); KAN. STAT. ANN. § 79-1611 (Supp. 2009) (providing that counties
may appoint hearing officers or panels, and in the event no officer or panel is appointed, appeals
from informal meetings proceed directly to COTA).

COTA'’s small claims division has jurisdiction of all appeals from informal decisions regard-
ing residential property. KAN. STAT. ANN. § 74-2433f(b) (Supp. 2009). If a taxpayer’s property is
non-residential and worth less than $2 million, she may appeal the informal decision to either the
small claims division or COTA’s regular division. Id. § 74-2433f(c). If a county has elected to ap-
point a hearing officer or panel, a residential taxpayer may choose to bypass the panel. See KAN.
STAT. ANN. § 79-1448.

108. KAN. STAT. ANN. § 79-2433f(e). At a small claims hearing, witnesses testify under oath. /d.
§ 79-2433f(f). A taxpayer may appear by an attorney, accountant, appraiser, tax representative, em-
ployee, or family member. /d. The county may appear by its county appraiser, attorney, or another
representative. /d. The county must initiate the production of evidence and demonstrate the validity
of its assessment by a preponderance of evidence. 7d. § 79-2433f(h).

109. Id.§ 79-2433f(d).

110. KAN. STAT. ANN. § 79-213(a), (c) (Supp. 2009).

111, Id. § 79-213(b).

112. Id. § 79-213(d).

113. Id. § 79-213(d) to (e).

114. 1Id.§ 79-213(g).

115. Id.

116. See id. (stating that the court is permitted, but not required, to set exemption requests for
hearing).

117. KAN. STAT. ANN. § 77-523(b) (Supp. 2009). The cause of action notwithstanding, all prop-
erty tax appeals potentially may be set for formal hearings before COTA’s regular division. See, ¢.g.,
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however, it must “give the parties a reasonable opportunity to be heard
and to present evidence.”'’ COTA may consider only evidence that
litigants present, and it may not engage in ex parte communications.'?

d COTA Orders

COTA must issue an initial order in every case.'”’ Each order must
include separately stated findings of fact, conclusions of law, and other
reasons for its decision.!”? COTA must base its factual findings and con-
clusions of law on the record evidence.'” It may reconsider its orders
upon a timely written petition of an aggrieved party.!**

e. Judicial Review of Court of Tax Appeals Decisions

The Kansas Judicial Review Act'® governs judicial review of
COTA orders.'” The Kansas Court of Appeals has jurisdiction of ap-
peals from all COTA final orders.””’” A party is entitled to judicial re-
view if the party: (1) has standing; (2) has exhausted administrative
remedies; and (3) has filed a timely appeal.!®®

KAN. STAT. ANN. § 74-2433f(d) (Supp. 2009) (providing that taxpayers may appeal COTA small
claims decisions to COTA’s regular division); KAN. STAT. ANN. § 79-213(g) (providing that COTA
may set a tax exemption application for hearing).

Prior to a formal hearing, COTA may require a prehearing conference at which the parties
may discuss settlement, stipulations, the issues before the court, and other procedural and evidentiary
issues. See KAN. STAT. ANN. § 77-517(c) (1997). COTA reduces the matters discussed in the pre-
hearing conference to a prehearing order. See 7id. In the event COTA does not hold a prehearing
conference, it may nevertheless issue a prehearing order addressing procedural and evidentiary is-
sues. See id. COTA may serve a proposed default order in the event of a party’s failure to attend or
participate in a prehearing conference or a formal hearing. See KAN. STAT. ANN. § 77-520(b), (c)
(Supp. 2009). If the party against whom COTA issues the order fails to make a motion to set aside
the order, the order becomes effective and COTA may proceed to determine all issues in the matter.
See id. § 77-520(d).

118. See KAN. STAT. ANN. § 77-524(a) (1997).

119. See id. For example, COTA may properly admit hearsay into evidence. See id.; In re An-
dover Antique Mall L.L.C., 99 P.3d 1117, 1123 (Kan. Ct. App. 2004) (holding that BOTA properly
admitted a bank appraisal that would have been considered hearsay under the rules of evidence); see
also Winston v. State Dep’t of Soc. & Rehab. Servs., 49 P.3d 1274, 1289 (Kan. 2002) (holding that an
administrative action was not an arbitrary and capricious action when the agency admitted state-
ments of a third party through the testimony of a social worker and a police detective).

120. SeeKAN. STAT. ANN. § 77-525(a) (Supp. 2009).

121. See KAN.STAT. ANN. § 77-526(b) (1997).

122. See id. § 77-526(c).

123. See id. § 77-526(d).

124. See KAN. STAT. ANN. § 77-527(b) (1997). Litigants must file petitions for reconsideration
with COTA within fifteen days of service of the initial order. See id.

125. See KAN. STAT. ANN. §§ 77-606 to 77-623 (1997 & Supp. 2009).

126. KAN. STAT. ANN. § 77-606 (1997); see In re Appeal of Derby Ref. Co., 838 P.2d 354, 356
(Kan. Ct. App. 1992) (noting that BOTA orders are subject to the Kansas Judicial Review Act).

127. See KAN. STAT. ANN. § 74-2426(c)(2) (Supp. 2009).

128. KAN. STAT. ANN. § 77-607 (1997). A party has standing to challenge a COTA order if the
party appeared before the court in the challenged proceeding. KAN. STAT. ANN. § 74-2426(c)(1); see
KAN. STAT. ANN. § 77-611 (1997). A party has exhausted her administrative remedies if she has peti-
tioned COTA to reconsider its initial order. KAN. STAT. ANN. § 74-2426(b); In re Appeal of Brem-
son Data Sys., Inc., 968 P.2d 267, 269-70 (Kan. Ct. App. 1998) (holding that the district court lacked
jurisdiction to review an order of BOTA when the appellant had not moved for reconsideration, even
though the order was made on remand from the district court and the appellant had petitioned for
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Judicial review of COTA orders is much like judicial review of dis-
trict court orders. The party challenging the order must demonstrate
that it was erroneous,'”’ and parties generally may not raise new is-
sues.®®  Moreover, substantial competent evidence must support
COTA’s factual findings.”*! The court of appeals may only reference
evidence in the COTA record!®* and must accept as true all reasonable
inferences based on the evidence that support COTA’s factual find-
ings.!*> The appeals court has unlimited review of questions of law.!3*
As in other civil matters, a litigant may petition the Kansas Supreme
Court for review of a court of appeals opinion on a COTA order.!* If a
petition is granted, the supreme court applies the same standards of re-
view as the court of appeals.'*®

reconsideration of the initial order). A party must file a petition for judicial review of a COTA order
within thirty days of service of COTA’s order granting or denying the petitioner’s claim. See KAN.
STAT. ANN. § 77-613(c) (1997).

129. In re Appeal of Scholastic Book Clubs, Inc., 920 P.2d 947, 953 (Kan. 1996); see KAN. STAT.
ANN. § 77-621(a) (Supp. 2009). A court may strike down a COTA order on eight grounds. See 7d. §
77-621(c); Bishop v. City of Winona, 983 P.3d 861, 864 (Kan. 1999). These are: (1) COTA’s action
was unconstitutional; (2) COTA lacked jurisdiction; (3) COTA failed to decide an issue requiring
resolution; (4) COTA erroneously interpreted or applied the law; (5) COTA failed to follow proper
procedure; (6) the judges were improperly constituted as a decision-making body or were subject to
disqualification; (7) COTA’s decision was based upon a finding of fact not supported by substantial
evidence to the appropriate standard of proof in light of the record as a whole; and (8) COTA’s ac-
tion was unreasonable, arbitrary, or capricious. See KAN. STAT. ANN. § 77-621(c); Bishop, 983 P.3d
at 864.

130. See KAN. STAT. ANN. § 77-617 (Supp. 2009); Chowning v. Cannon Valley Woodwork, Inc.,
93 P.3d 1210, 1216 (Kan. Ct. App. 2004) (holding that a party to a worker’s compensation appeal was
barred from raising an issue that was not raised at the administrative level). However, new issues
may be raised if: (1) COTA did not have jurisdiction to grant an adequate remedy on the issue; (2) a
party to the appeal was not notified of the administrative proceeding that produced the contested
order; (3) if the interests of justice would be served by resolution of the issue and the issue arises
from a change in controlling law that occurred after the agency action; or (4) COTA’s final order was
issued after the party raising the new issue “exhausted the last feasible opportunity for seeking relief
from the agency.” See KAN. STAT. ANN. § 77-617(a), (c), (d).

131. See In re CIG Field Servs. Co., 112 P.3d 138, 145 (Kan. 2005). “Substantial evidence is evi-
dence which possesses both relevance and substance and which furnishes a substantial basis of fact
from which the issue can reasonably be resolved.” Jones v. Kan. State Univ. 106 P.3d 10, 20 (Kan.
2005) (citations omitted).

132. See KAN. STAT. ANN. § 77-618 (Supp. 2009); Jones, 106 P.3d at 20 (“In reviewing an agency
action, the appellate court is limited to ascertaining from the record if substantial competent evidence
supports the agency findings.”) (emphasis in original). The reviewing court may remand a matter to
COTA with directions to take more evidence if COTA improperly omitted or excluded evidence
from the record. See KAN. STAT. ANN. § 77-619(b) (1997).

133. Jones, 106 P.3d at 20.

134. Under the doctrine of operative construction, administrative interpretations of statutes are
entitled to judicial deference. The doctrine of operative construction provides that “an administra-
tive agency’s legal interpretation of the statutes that agency is authorized to enforce is generally enti-
tled to great judicial deference.” Nistler v. Footlocker Retail, Inc., 196 P.3d 395, 399 (Kan. Ct. App.
2008). However, when an issue of law arises in the face of undisputed facts, administrative interpre-
tation is entitled to less deference. /d. (citing Graham v. Dokter Trucking Group, 161 P.3d 695 (Kan.
2007)). Although courts state that administrative agencies’ interpretations of statutes are entitled to
deference, reviewing courts, in practice, engage in de novo review of those interpretations when they
arise in the context of an adjudication. See 7d.

135. See Jones, 106 P.3d at 19 (“Parties that appeal an agency action to [an intermediate court]
may appeal the . .. decision to [a higher appellate court], just as parties do in other civil cases.”) (cita-
tion omitted).

136. See State Dep’t of Admin. v. Pub. Employees Relations Bd., 894 P.2d 777, 781 (Kan. 1995)
(stating that the supreme court reviews an agency adjudication employing the same standards as the
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III. ANALYSIS

As the preceding Part demonstrates, the property tax system is
complex—a decentralized group of local governments charged with uni-
formly enforcing statewide property tax policies. From the initial as-
sessment of property through the many levels of appeals, the system de-
pends on clarity of purpose and the diligent efforts of taxpayers, local
officials, and state government.””” The mere fact that statewide prop-
erty tax uniformity hinges on the independent work of discrete local
agencies lends itself to non-uniform results.”*® Thus, to combat non-
uniformity, it is important to ensure that the centralized appeals process
operates with maximum efficacy, ensuring the fairness of the property
tax system not only for litigants but also for all Kansas taxpayers.'*’

A key element of an efficacious property tax appeals process in
Kansas is zealous advocacy by parties to tax appeals. However, as a re-
sult of systemic defects, the property tax system fails to foster the level
of zealous advocacy necessary for the tax appeals process’s optimal per-
formance. Specifically, state law and tax authorities’ constituencies,
both of which influence how tax authorities participate in the appeals
process, do not promote effective advocacy on the part of county gov-
ernments.'*® This Part addresses those defects. First, it clarifies the

lower appellate court).

137. See discussion supra Part I1.

138. For example, the numerous factors that an appraiser must consider when determining fair
market value could lead to reasonable disagreement as to the value of a single piece of property. See
supra notes 43-45 (discussing fair market value). It is important to note that there is no evidence to
suggest that non-uniformity of the current system results from intentional malfeasance or neglect.

139. As noted in Part I, COTA decisions redistribute the property tax burden among all taxpay-
ers in the taxing district(s) where the property subject to the decision is located. However, COTA
decisions carry statewide implications as well. The state levies a tax of 1.5 mills on all property. See
KAN. STAT. ANN. § 76-6b01 (Supp. 2009) (providing for a one mill levy for state higher learning insti-
tutions); KAN. STAT. ANN. § 76-6b04 (Supp. 2009) (providing for a 0.5-mill levy for state institutions
that care for children and other individuals). The legislature also mandates a 20-mill tax in each
school district for financing the districts. See KAN. STAT. ANN. § 72-6431(b) (Supp. 2009). A change
in one taxpayer’s liability does not redistribute the statewide tax burden because the state tax levy is
a constant, flat rate. However, it is inequitable when changes in valuation result in one taxpayer pay-
ing more in state taxes than another taxpayer whose property, though worth the same amount of
money, is valued at a lower amount.

Assume, for example, that there are two counties: A and B. Further, assume there is one
parcel of commercial property in each county, each with a value of $500,000. The owner of the parcel
located in county A has received a valuation adjustment, and the appraised value of his property is
set at $400,000. The assessed value of the property in county A is $100,000, and the assessed value of
the property in county Bis $125,000. See KAN. CONST. art. XI, § 1(a) (providing the assessment rate
for commercial real estate). Pursuant to the 21.5-mill state levy, the taxpayer in county A owes only
$2,150, and the taxpayer in county B owes $2,687.50—even though the two parcels of property are
actually worth the same amount of money and taxed at an identical rate.

140. The duties of county tax authorities, from boards of county commissioners to county ap-
praisers and county attorneys, are all determined by state law. See KAN. STAT. ANN. § 19-431 (Supp.
2009) (authorizing the removal of county appraisers who fail to comply with tax laws); KAN. STAT.
ANN. § 79-1405 (1997) (providing for the prosecution of officials who fail to carry out property tax-
related duties); see also KAN. STAT. ANN. §§ 19-101 to 19-5005 (2007 & Supp. 2009) (describing the
duties of counties and county officers). Furthermore, the voters in each county have tremendous
political control over tax authorities. For example, the boards of county commissioners of each
county appoint county appraisers. KAN. STAT. ANN. § 19-430 (2007). County commissioners are
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scope of COTA’s authority in property tax appeals as well as the roles
state officials, county officials, and taxpayers must play. Second, it ex-
plores the causes and effects of parties’ failure to fulfill their roles. Fi-
nally, it identifies specific changes designed to maximize role-
appropriate participation by all parties.

A. The Role of the Court of Tax Appeals

The legislature has not explicitly defined COTA’s role in the prop-
erty tax system.'*! One must, thus, infer its role through an analysis of
its organic legislation and the laws that define the authority of other
state and local taxing agencies. An examination of COTA’s dispute
resolution format, the ethical rules applicable to COTA judges, and the
agency’s overall structure demonstrates that COTA’s role is unique
among executive agencies: Its only function is to resolve tax disputes
neutrally.

First, the format of COTA proceedings supports the conclusion
that COTA is a neutral decision maker. Cases presented to COTA pro-
ceed in “the traditional adversary format.”'#* Although COTA may en-
gage in limited questioning of witnesses to develop or clarify testimony,
the questioning must be non-adversarial.'** In fact, COTA must base its
decisions solely upon the evidence that parties to proceedings choose to
present.'** In effect, the lack of investigative authority and the adversar-
ial dispute-resolution format places COTA judges in a position analo-

elected, as are county clerks and county attorneys. KAN. STAT. ANN. §§ 19-202 to 19-203 (Supp.
2009) (providing for the election of county commissioners); KAN. STAT. ANN. § 19-301 (2007) (pro-
viding for the election of county clerks); KAN. STAT. ANN. § 19-701 (2007) (providing for the election
of county attorneys). Thus, all the officials responsible for cataloguing property, assessing it, and
representing counties in taxpayer appeals are either subject to public approval or directly responsible
to a body whose members are popularly elected.

141. The legislature has amended COTA’s organic legislation several times in an effort to im-
prove the impartiality or perceived impartiality of the agency. See discussion supra Part 11.C.4.a.
However, there has historically been confusion over COTA’s precise role. See James P. Buchele,
Justitying Real Property Tax Exemptions in Kansas, 27 WASHBURN L.J. 252, 289 (1988) (citing a be-
lief that COTA has a duty to defend its orders as a reason counties fail to oppose exemption re-
quests); McLean, supra note 87 (stating that BOTA’s chairman “steadfastly has maintained that it is
his job to work aggressively to ensure that taxpayers pay their fair share”); see also Judy Conkling,
Judge Slams Appeals Board in Tax Ruling, WICHITA BUS. J., Oct. 3, 1997, available at http://65.213.
146.1./wichita/stories/1997/10/06/story2.html (quoting a representative of a public/private Kansas
economic development agency as stating that ruling on exemption requests is a duty delegated to
counties by the constitution). Compare KAN. CONST. art. XI, § 1(b) (providing for exemption of
property used for certain purposes but is silent on the issue of what body, if any, must approve the
exemptions), with KAN. CONST. art. XI, § 13 (providing that counties have the authority to issue ex-
emptions for economic development property).

142. Buchele, supra note 141, at 288; see discussion supra Part 11.C.4 (discussing the taxpayer-
appeals process).

143. See, e.g, ROZIER E. SANCHEZ JUDICIAL EDUC. CTR. OF N.M., JUDICIAL ETHICS
HANDBOOK § 5-840 (2010) (describing authority of judges to question witnesses under the rules of
judicial conduct).

144. KAN. STAT. ANN. § 77-526(d) (1997). COTA does have some authority, in limited in-
stances, to question the evidence that the parties have presented. See In re Via Christi Reg’l Med.
Ctr., 6 P.3d 896, 898 (Kan. 2000) (holding that BOTA did not err when it ignored factual stipulations
proven to be untrue upon the questioning of counsel).
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gous to that of trial court judges: COTA receives evidence, hears legal
arguments, resolves factual disputes, and applies the law.

To clarify further COTA’s role as a neutral decision maker, the leg-
islature has imposed ethical obligations on COTA judges.!*® As a gen-
eral rule, executive branch officials are under no obligation to perform
neutrally their official duties,"*® much less meet the strict ethical stan-
dards demanded of judges.!*” For COTA, however, the legislature has
expressly provided that the judges’ conduct must conform to the state
code of judicial ethics applicable to judges of the district court.'*® These
rules exist to protect the role of neutral, detached, and passive decision
makers; they include prohibitions on independent factual investigation
and rules that protect against conduct that might compromise a tribu-
nal’s appearance of impartiality.!* The imposition of judicial ethical re-
quirements on COTA judges reinforces the Kansas Administrative Pro-
cedure Act’s requirement that COTA can only consider the evidence
presented by the parties.”® Additionally, the more stringent ethical
standard demanded of COTA judges—as opposed to other administra-
tive law judges—indicates the legislature’s intent to hold COTA judges
to higher standards of impartiality, thus, further distinguishing COTA as
a uniquely quasi-judicial agency."!

In addition to the appeals format and COTA judges’ ethical obliga-
tions, the scope of COTA'’s authority further supports the inference that
the legislature created it to be a strictly quasi-judicial body. First, unlike
other administrative agencies, COTA does not engage in interpretive

145. See KAN. STAT. ANN. § 74-2433(a) (Supp. 2009) (providing that COTA judges are bound by
the rules of judicial conduct).

146. Molly McLucas, Note, The Need for Effective Recusal Standards for an Elected Judiciary,
42 LoY. L.A.L.REV. 671, 677-78 (2009). The author notes that elected officials in executive and leg-
islative positions are “free to give preferential access and consideration to campaign supporters.” Id.
at 677.

147. 1In adjudications, however, due process prohibits the involvement of a biased decision maker
in the matter. See, e.g., Antoniu v. SEC, 877 F.2d 721, 726 (8th Cir. 1989). For example, an adminis-
trative judge that has demonstrated prejudgment of disputed facts must not participate in a hearing.
See id. (holding that the Due Process Clause barred the SEC commissioner from participating in pro-
ceedings on the plaintiff’s future employment in a securities business because the commissioner dem-
onstrated bias when he indicated in a public speech prior to the proceeding that the plaintiff should
be permanently barred from any employment in the business).

148. KAN. STAT. ANN. § 74-2433(a).

149. KAN.SuUP. CT. R. 601B(2.2), (2.3)(B).

150. Rule 2.9(C) of the Kansas Code of Judicial Conduct provides that “[a] judge shall not inves-
tigate facts in a matter independently, and shall consider only the evidence presented and any facts
that may properly be judicially noticed.” KAN. SUP. CT. R. 601B(2.9)(C). Even if COTA had the
authority to investigate facts independently, it could not do so with a staff of only twenty-six full-time
employees (all located in Topeka) and a budget of only $1,897,939. Cf KAN. LEGISLATIVE
RESEARCH DEP'T, supra note 96, at 1731.

151. See supra note 147 (discussing the Due Process Clause requirement of impartial decision-
making). In Antoniu, the due process violation was public comments made prior to a hearing that
demonstrated a pre-judgment of facts. See 877 F.2d at 726. A judge may violate the code of judicial
ethics, however, with something less than a demonstration that she has pre-judged facts. The code
provides for the sanctioning of judges who display discourteous courtroom demeanor—a standard
well short of manifest prejudgment of facts. See KAN. SUP. CT. R. 601B(2.8).
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rulemaking; its administrative regulations are entirely procedural.!>

Furthermore, the legislature did not design COTA to protect the tax
base or make tax authorities’ cases for them; the agency cannot be a
party in its own cases,'* defend its orders on appeal,'>* or investigate
facts on its own authority.!’>> Because COTA proceedings are adversar-
ial, because the judges must comply with strict judicial ethics rules, and
because the agency does not advocate any position or promulgate inter-
pretive regulations, it is clear that COTA’s role in matters before it is to
sit as a neutral and detached decision maker. Its role is to decide cases
based upon the facts and the law—not “to ensure that taxpayers pay
their fair share.”'>®

B. The Roles of Parties to Court of Tax Appeals Proceedings

In light of COTA’s limited role as a neutral, impartial decision
maker, it is apparent that parties—taxpayers and taxing authorities—are
responsible for producing and presenting evidence and arguments. An
adversarial system cannot function properly unless opposing parties
fully participate.’”” Quality decision making requires advocates on both
sides of a controversy to present evidence and legal arguments to the
decision-making body.!>®

152. See KAN. ADMIN. REGS. §§ 94-2-1 to 94-4-2 (2006) (regulating proceedings before COTA,
revenue bond application informational filings, and continuing education of judges). But see, e.g.,
KAN. ADMIN. REGS. §§ 51-1-1 to 51-24-10 (2006 & Supp. 2008) (interpreting the substantive provi-
sions of the Workers Compensation Act and regulating adjudication of workers compensation dis-
putes); KAN. ADMIN. REGS. §§ 82-1-1 to 82-15-1 (2006) (providing procedural guidance for practice
before the State Corporation Commission and interpreting, for example, state conservation laws).
Nor do courts, in practice, give any deference to COTA’s interpretations of tax statutes. See supra
note 134 (discussing the doctrine of operative construction).

153. See KAN. STAT. ANN. § 74-2433(f) (“The state court of tax appeals shall have no capacity or
power to sue or be sued.”).

154. See KAN. STAT. ANN. § 77-611(b) (1997) (providing that parties to administrative actions
have standing to challenge the actions); see also KAN. STAT. ANN. § 74-2433(f) (stating that COTA
may not be party to a lawsuit).

155. See KAN. SUP. CT. R. 601B(2.9)(C).

156. McLean, supranote 87 (interpreting comments of former BOTA chairperson Gus Bogina).

157. See Lassiter v. Dep’t of Soc. Servs. of Durham County, 452 U.S. 18, 28, 31-32 (1981) (hold-
ing that the United States Constitution does not require the appointment of counsel for indigent par-
ties to parental-status termination proceedings unless due process considerations are strong enough
to overcome a presumption that there is no right to appointed counsel). The Court wrote that “our
adversary system presupposes [that] accurate and just results are most likely to be obtained through
the equal contest of opposed interests.” Id. at 28.

158. Lon L. Fuller, The Forms and Limits of Adjudication, 92 HARV. L. REV. 353, 383-84 (1978).
Professor Fuller wrote that:

[T]he true significance of partisan advocacy [touches] the integrity of the adjudicative proc-
ess itself. It is only through the advocate’s participation that the hearing may remain in fact
what it purports to be in theory: a public trial of the facts and issues. Each advocate comes
to the hearing prepared to present his proofs and arguments, knowing at the same time that
his arguments may fail to persuade and that his proofs may be rejected as inadequate. It is
a part of his role to absorb these possible disappointments. The deciding tribunal, on the
other hand, comes to the hearing uncommitted. It has not represented to the public that
any fact can be proved, that any argument is sound, or that any particular way of stating a
litigant’s case is the most effective expression of its merits.
Id.
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When a party fails to advocate its position, the adversarial process
fails because the decision maker must decide the case based on an un-
der-developed record.!® Thus, when taxpayers or counties fail to advo-
cate their positions, they leave COTA with a skewed record. Further-
more, because the record is binding on reviewing courts, failure to
advocate fully and zealously one’s position taints both COTA’s and the
reviewing courts’ decisions.'®® To avoid adjudication on bad facts and
promote sound decision making, both tax authorities and taxpayers
must fully participate in the tax appeals process. COTA cannot make
the parties’ cases.

C. The Problem with the Current Process

The property tax system, particularly the appeals process, requires
the full participation of taxpayers and taxing authorities.'®" Zealous ad-
vocacy on both sides of tax appeals is the only way to ensure that COTA
adjudicates disputes fairly, uniformly, and consistently. Taxpayers have
a natural incentive to advocate for their own interests in tax appeals.'®?
County officials, on the other hand, lack the same natural motivation.
Historically, county officials have under-performed their duties associ-
ated with protecting the tax base.'®®

The legislative evolution of the tax appeals system has clarified the
roles of the various participants in the property tax system. Yet this
process apparently has not eliminated all of the systemic conditions that
cause confusion and lack of participation by taxing authorities.!®* One
commentator has identified three reasons for these phenomena: First,
counties believe that the agency has a duty to defend its orders; second,
prospective defense expenses deter county involvement; and, finally,

159. Buchele, supra note 141, at 288.

160. See KAN. STAT. ANN. § 77-618 (Supp. 2009); KAN. STAT. ANN. § 77-617 (Supp. 2009);
Chowning v. Cannon Valley Woodwork, Inc., 93 P.3d 1210, 1216 (Kan. Ct. App. 2004) (holding, in an
appeal from a workers’ compensation board order, that a party was barred from raising an issue that
was not raised at the administrative level).

161. See discussion supra Part III.A-B.

162. See discussion supra Part 11.C.4.b (discussing the initiation of property tax appeals by ag-
grieved taxpayers).

163. SeeFISHER, supra note 2, at 125 (citing a 1901 report of the Kansas Tax Commission which
stated that meetings of local assessors “‘had become schools in which they were taught the methods
of releasing property from assessment, of lowering values, and generally evading the tax laws’”); see
also Callahan & Parks, supra note 34, at 324 n.50 (citing Gillett v. Treasurer of Lyon County, 1 P. 577
(Kan. 1883) and Chicago Burlington & Quincy R.R. v. Commissioners of Atchison County, 39 P.
1039 (Kan. 1895), for the proposition that county officials had been ignoring statutory taxation re-
quirements since the 1800s).

164. See, e.g., Buchele, supra note 141, at 289 (providing three reasons for the failure of county
officials to prosecute tax exemptions at BOTA); Conkling, supra note 141 (citing BOTA’s chairman
as saying, in response to a Shawnee County District Court decision overturning BOTA’s denial of a
tax exemption, that “‘[t]he difficulty with that, as I see it, is no one presented the pertinent facts of
this case[ | because the county and the taxpayer were in agreement’”); infra notes 166-176 and ac-
companying text (discussing the failure of counties to oppose tax exemption requests).
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county officials respond to political pressure to lower property taxes.'®

The legislature has recently revised the appeals process, clarifying
COTA'’s neutrality, specifically referring to the agency as a tax court
and making it the court of record for tax disputes.!® Despite the
changes, there is some indication that the three factors cited above con-
tinue to discourage full and zealous participation by counties, particu-
larly in tax exemption cases.'”” For example, if taxed at current rates,
tax-exempt property would generate more than $330 million in reve-
nue.'®® Yet in five of the last eight property tax exemption cases that
have reached the appellate level, counties failed to represent them-
selves.!®

Counties also frequently recommend that COTA grant exemp-
tions, even when the basis for exemption is questionable.!”® In a recent
case, In re Mental Health Association of the Heartland,'" a taxpayer
applied for an exemption, and the county recommended that COTA
grant it.'”> COTA denied the exemption, and the taxpayer appealed.!”

165. See Buchele, supra note 141, at 289.

166. See supra Part 11.C.4.a (discussing recent amendments to COTA’s organic legislation).

167. The problem is more easily demonstrable in tax-exemption cases, in which COTA must al-
ways issue an order. See KAN. STAT. ANN. § 79-213(f) (Supp. 2009). Conversely, in valuation cases,
a county that does not wish to pursue a matter can simply stipulate as to the value of the property or
enter into a settlement agreement. See discussion supra Part I1.C.4.b. Additionally, the issue in
valuation cases is one of fact—determining the fair market value of a property —and the deferential
standard of review of COTA’s factual findings likely prevents many appeals. See, e.g., King v. Butler
County, No. 100,948, 2009 WL 4035341, at *4 (Kan. Ct. App. Nov. 20, 2009) (upholding COTA’s
valuation of the appellant’s property because substantial competent evidence supported COTA’s
findings of value); supra text accompanying note 131 (discussing review of COTA’s factual findings
for substantial competent evidence).

168. The appraised value of all exempt real property in Kansas in 2008 was $24,400,399,524.
KAN. DEP’T OF REV., DIV. OF PROP. VALUATION, STATISTICAL REPORT OF PROPERTY ASSESSMENT
AND TAXATION 81 (2008). The constitutional exemptions account for an estimated $20 billion of that
amount. KAN. ADVISORY COUNCIL ON INTERGOVERNMENTAL RELATIONS, supra note 75, at 6.
Note that these figures only account for real property; the breadth and cost of exemptions for per-
sonal property is unknown. /d. The $330 million estimate was calculated by assuming the lowest rate
of assessment and the statewide-average mill levy: [$24,400,399,524.00 x 11.5% x 119.66 mills =
$335,771,457.80].

169. In re Mental Health Ass’n. of the Heartland, 221 P.3d 580, 582 (Kan. 2009); /n re Gracious
Promise Found., 211 P.3d 161, 161 (Kan. Ct. App. 2009); /n re Inter-Faith Villa, L.P., 185 P.3d 295,
298 (Kan. Ct. App. 2009); In re K.S.U. Se. Agric. Research Ctr., 157 P.3d 1, 2 (Kan. Ct. App. 2007);
In re Holy Spirit Ass’n for Unification of World Christianity, No. 93,800, 2006 WL 90105, *1 (Kan.
Ct. App. Jan. 13, 2006). Counties did appear at the appellate level in three of these cases. See In re
Goddard, 180 P.3d 604, 605 (Kan. Ct. App. 2008); In re City of Garnett/East Kan. Agri-Energy,
L.C.C, 177 P.3d 1279, 1280 (Kan. Ct. App. 2008); /n re Applications for the City of Atchison for Ex-
emption from Ad Valorem Taxation in Atchison County, No. 96,730, 2007 WL 2241661, *1 (Kan. Ct.
App. Aug. 3,2007).

170. See, e.g., Mental Health Ass’n. of the Heartland, 221 P.3d at 583 (“Although the county
appraiser recommended that [Mental Health Association of Heartland] receive the exemption,
BOTA denied the application.”).

171. 221 P.3d 580.

172. Id. at 583.

173. See In re Mental Health Ass’n of the Heartland, 194 P.3d 580, 583 (Kan. Ct. App. 2008).
The property at issue was realty the appellant used to provide housing to the homeless and mentally
ill. Zd. The appellant sought exemption pursuant to subsections Second and Ninth of chapter 79 sec-
tion 201 of the Kansas Statutes Annotated. /Id. at 583-84; see KAN. STAT. ANN. § 79-201 Second,
Ninth (Supp. 2009) (providing for the exemption of property used exclusively for charitable purposes
and property used predominantly for providing humanitarian services).
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A unanimous panel of the court of appeals upheld the order,'”* but the
Kansas Supreme Court unanimously reversed, holding that COTA’s in-
terpretation of the statutes in question was erroneous as a matter of
law.!”> Reasonable minds were in disagreement about whether the ex-
emption was warranted, as two unanimous panels of Kansas appellate
courts took opposite views of the pertinent issues.'’”® Yet the county
failed to present any evidence, failed to argue against the exemption,
and failed to defend COTA’s denial of the exemption application on
appeal.'”’

In addition to litigation expenses, political pressure, and confusion
about COTA’s role, the administration of state policy by many local
governments may be another factor contributing to a lack of prosecu-
tion. The state constitution and legislative acts establish standards and
procedures for administering the tax system. However, the state en-
trusts 105 sets of county officials with the uniform enforcement and ap-
plication of those standards and procedures.!”® Because the appraisal

174. COTA denied the exemption request, holding that subsection Fourth of chapter 79 section
201b controlled because it was the statute that most specifically addressed the exemption request.
See Mental Health Ass’n of the Heartland, 194 P.3d at 583-84; see also KAN. STAT. ANN. § 79-201b
Fourth (Supp. 2009) (providing for the exemption of property used exclusively for the housing of
low-income individuals). According to COTA, the applicant failed to meet the requirements of sub-
section Fourth, and COTA denied the exemption request. See Mental Health Ass’n of the Heart-
land, 194 P.3d at 584. The court of appeals affirmed, holding that subsection Fourth governed the
request and that the applicant failed to meet the requirements for exemption pursuant to that subsec-
tion. See id. at 591.

175. The supreme court held that COTA and the court of appeals erroneously applied the gen-
eral-versus-specific rule of statutory construction. Mental Health Ass’n of the Heartland, 221 P.3d at
587. The appellant was entitled to exemption under subsections Second and Ninth of chapter 79 sec-
tion 201 because the specific provision in subsection Fourth of chapter 79 section 201b did not modify
their scope. See id. Accordingly, the residential real estate was exempt under subsections Second
and Ninth of chapter 79 section 201, and the lower courts inappropriately resorted to statutory con-
struction because the three provisions at issue were not in conflict; an applicant could simultaneously
qualify under one of the subsections but not qualify under the others. See 7d.

176. Compare Mental Health Ass’n of the Heartland, 221 P.3d at 587, with Mental Health Ass’n
of the Heartland, 194 P.3d at 593.

177. Counties’ failure to advocate zealously encourages appellate courts to make overbroad
holdings on review of COTA orders. See, e.g., Mental Health Ass’n of the Heartland, 221 P.3d at 587
(holding that a statute concerned with the exemption of property used for residential purposes did
not preclude exemption of residential property arguably within the scope of that statute under an-
other statute providing for the exemption of property used for humanitarian services); Lutheran
Home, Inc. v. Bd. of County Commr’s of Dickinson County, 505 P.2d 1118, 1124-25 (Kan. 1973)
(holding that property used as a nursing home was not exempt from taxation under a statute provid-
ing for the exemption of charitable properties, even though the applicant could only distribute its
assets for charitable purposes because the applicant failed to demonstrate any charitable gifts from
the applicant to others).

These holdings bind COTA in later cases. Kan. Stat. Ann. § 74-2433(a) (Supp. 2009). In
the exemption context, these holdings either (a) cause the legislature to create new exemption stat-
utes or (b) generate future litigation, both of which cost taxpayers money. See Mental Health Ass’n
of the Heartland, 221 P.3d at 583-85 (discussing the passage of subsection Ninth of title 79 section 201
of the Kansas Statutes Annotated in response to the court’s decision in Lutheran Home).

Although the records of appellate cases sometimes expose the failure of counties to oppose
exemption requests, such failures in assessment cases are virtually undiscoverable. First, as a matter
of common sense, a taxpayer generally will not appeal a property valuation when the county initially
undervalued the property. Second, the numerous levels of appeal prior to formal hearings present
many opportunities for counties to settle cases with taxpayers. See discussion supra Part I1.C.4.b.

178. See KAN. STAT. ANN. §§ 18-101 to 18-1,105 (2007) (providing the names and boundaries of
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process is not a science, it is possible that 105 different appraisers could
appraise a given property at 105 different values.'”” By extension, 105
different sets of officials could vary in opinion as to whether a given tax
appeal—whether it be a valuation appeal or an application for exemp-
tion—should be defended in the appeals process.

Ultimately, taxpayers need counties to participate in the tax ap-
peals process to minimize unfair shifts in the property tax burden. The
state legislature, state tax agencies, county governments, and voters
must address these problems.

D. Proposals

Under the current system, confusion about COTA’s role, political
pressure, expense concerns, and the decentralized tax administration
structure contribute to the counties’ failure to advocate effectively for
their interests in tax appeals. Because the problems are rooted in confu-
sion, negative political influence, and decentralization, five structural
observations assist in formulating measures to foster clarity, positive po-
litical influence, and more consistent handling of tax matters by the
various taxing authorities. First, precedent provides a basis for predict-
ing what courts will do in the future.'® Second, county tax authorities
are politically responsible to taxpayers.!8! Third, many tax cases present
legal issues that only attorneys can fairly evaluate.'> Fourth, the legisla-
ture has the power to mandate the involvement of county attorneys in
tax cases.!® Finally, the legislature has the power to mandate the in-
volvement of state officials when county officials have failed to perform
adequately their duties.!®*

In light of these observations, there are three possible solutions to
the lack of county involvement. First, the state should require greater
transparency throughout the tax appeals process. Second, county attor-
neys should be required to participate meaningfully in tax appeals. Fi-
nally, when county attorneys do not meaningfully participate, the legis-
lature should require the Director to advocate for the county when the
county’s failure to advocate for itself is unreasonable.

all Kansas counties).

179. See Callahan & Parks, supra note 34, at 326-27. The root cause of this potential variance is
the rule that property must be valued at “fair market value” —a concept that escapes precise numeri-
cal definition. See supra notes 43-45 and accompanying text (discussing the concept of fair market
value and the numerous factors that an appraiser considers when attempting to ascertain it).

180. See infra notes 189-190 and accompanying text.

181. See supra note 140 (discussing the political vulnerability of tax officials).

182. See discussion infra Part IIL.D.2 (discussing the need for county attorneys to participate in
COTA cases).

183. See discussion infra Part IIL.D.2.

184. See discussion infra Part 111.D.2-3.
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1. Increased Transparency in the Tax Appeals Process

County authorities must comply with state tax laws.'®> Those au-
thorities are also politically responsible to the taxpayers their decisions
affect.!®® Currently, however, there is a lack of precedent from COTA
concerning ad valorem tax disputes. Constituencies have no easy way to
monitor the decisions that their public officials make in property tax
matters. Nor are they readily able to determine the effects of those deci-
sions on the tax base.!®” To provide guidance, promote sound decision
making, and increase political accountability, two specific changes
should be implemented. First, COTA should publish its decisions. Sec-
ond, a central regulatory agency (most appropriately PVD) should track
the true impact of property appeals decisions.

COTA has the authority to publish its decisions, yet no public,
freely accessible and searchable archive of its orders exists.!®® The lack
of ready public access to COTA orders creates regulatory uncertainty
because taxpayers and taxing authorities are unable to predict with any
level of confidence what COTA might do in future cases.'® A search-
able database of published COTA orders, on the other hand, would
provide predictability to parties to tax disputes and promote consistent
adjudication.'”® A repository of COTA’s decisions, although not bind-
ing on the court, should at least be persuasive in cases with similar facts
and governing legal principles and, therefore, be helpful both to future
parties and COTA."!

185. See KAN. STAT. ANN. § 19-431 (Supp. 2009) (providing for the removal of county appraisers
who fail to comply with state law); KAN. STAT. ANN. § 79-1426 (Supp. 2009) (providing for the crimi-
nal prosecution of tax officials who fail to perform lawfully their duties); /n re City of Wichita, 59
P.3d 336, 341-42 (Kan. 2002) (finding that a plaintiff may demonstrate a constitutional violation in a
situation in which some taxpayers, but not others, are taxed according to the law).

186. See supranote 140 (discussing the election and appointment of county tax officials).

187. The Kansas Real Estate Ratio study and other statistics published by the Kansas Depart-
ment of Revenue (KDOR) do provide some measure of the efficacy of county appraisal procedures,
but the State does not publish a study of COTA or the effect of COTA dispositions on the tax base.
See, e.g., KAN. DEP’T OF REVENUE DIV. OF PROP. VALUATION, supra note 71 (providing a statistical
analysis of county appraisals as compared to fair market value sales); KAN. DEP’T OF REVENUE, DIv.
OF PROP. VALUATION, supra note 168, at 33-49 (providing a county-by-county study of levy rates and
property taxes collected from various classes of property).

188. KAN. STAT. ANN. § 74-2433(d) (Supp. 2009) (stating that COTA may publish its orders).
COTA does have a handful of its orders available for public viewing on its website. See Kansas
Court of Tax Appeals, Recent Decisions, http://www.kansas.gov/cota/Recent_Decisions/index.html
(last visited Apr. 22, 2010). The collection consists of seventeen selected orders that COTA has is-
sued within the last few years. See 7id. Note that last year alone COTA adjudicated over 11,000
cases. See KAN. LEGISLATIVE RESEARCH DEP’T, supra note 96, at 1737.

189. See Daniel L. Simmons, California Tax Collection: Time for Reform, 48 SANTA CLARA L.
REV. 279, 322-23 (2008). Advocating the adoption of a process by which the California Board of
Equalization issues formal opinions in matters it adjudicates, Professor Simmons writes that: “The
potentially arbitrary nature of decision making, unrestrained by the guiding light of precedent, and
operating in the shadow of unpublished reasoning, prevents taxpayer reliance on past decisions. Re-
liance is impossible in the absence of Board opinions explaining the Board’s interpretation of the
law.” Id. at 323.

190. See id. at 322-23.

191. COTA would not be bound by its own decisions; stare decisis only binds COTA with regard
to published Kansas appellate decisions. KAN. STAT. ANN. § 74-2433(a).
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COTA’s predecessor, BOTA, came under criticism in the past for
its decision making. In response, the legislature has made major
changes to the agency’s organic legislation.!”? It clarified the agency’s
role as an administrative law court and took measures to increase
COTA'’s impartiality and its appearance of impartiality, principally by
binding the agency’s judges to adhere to the state’s code of judicial eth-
ics.!”® A searchable database of published COTA orders would further
the legislature’s goal of creating a more court-like, administrative tax
tribunal —one that renders well-reasoned and consistent decisions based
on the evidence and an accessible body of law.

Creating a database of searchable COTA orders would be in line
with the American Bar Association’s Model State Administrative Tax
Tribunal Act (Model Act). The Model Act addresses the issue of order
publication by providing that a tax court must “publish its final decisions
in such print or electronic form as it deems best adapted for public con-
venience.”"* Either the legislature should consider adopting the Model
Act’s publication requirement, or it should provide COTA with the re-
sources and direction to publish its decisions on its own.'”> In either
case, the decisions should be published for future reference.

In addition to publication of COTA orders, the Director should
contribute to the transparency of the appeals system by collecting and
analyzing data about COTA decisions. Political pressure has histori-
cally worked against the adversarial process, causing counties to acqui-
esce to reduced property valuations or tax exemptions in questionable
cases, even if only by inaction.!”® Under the current opaque and decen-
tralized system, counties may be tempted to permit redistributions in the

192. See discussion supra Part I1.C.4.a (discussing the history of COTA).

193. See discussion supra Part I1.C.4.a.

194. MODEL STATE ADMIN. TAX TRIBUNAL ACT § 17 (2006), available at http://www.abanet.org/
tax/groups/salt/ ABA1_OFFICIAL_MODEL_ACT_REPORT_AS_ADOPTED_8-7-06.pdf. The
Model State Administrative Tax Tribunal Act (Model Act) exempts small claims decisions from the
publication requirement. /d. In addition to the publication requirement, the Model Act provides
that the tribunal is bound by its decisions in prior cases, unless it is reversed by an appellate court or
provides “satisfactory reasons for reversing prior precedent.” Zd. § 13(f).

195. The legislature could amend chapter 74, section 2433 of the Kansas Statutes Annotated to
read “(d) [a]ppeals decided by the regular division of the state court of tax appeals which-are-deemed

teient shall be published by the court in print or electronic form.”
However, a requirement that COTA publish all of its orders may be overbroad. Additionally, while
the Model Act strives to create the equivalent of an administrative branch district court for tax mat-
ters, it also provides that a tax tribunal’s own precedent should bind it. MODEL STATE ADMIN. TAX
TRIBUNAL ACT, supra note 194, § 13(f); see MODEL STATE ADMIN. TAX COURT ACT, 1-3 (Proposed
Draft 2004) (stating that the purpose of the act is to create a virtual trial court with jurisdiction lim-
ited to tax matters). However, trial court decisions are generally binding only upon the parties to the
action. See, e.g., Harrott v. County of Kings, 25 P.3d 649, 655 (Cal. 2001) (agreeing with the assertion
in an amicus curiae brief that a trial court could not bind other trial courts to its interpretation of an
issue of law). Thus, while a tax tribunal such as COTA should follow its prior cases, statutorily bind-
ing it to its prior decisions is inconsistent with the accepted view of the precedential weight of trial-
level decisions.

196. See Buchele, supra note 141, at 289 (noting that board members of non-profit organizations
seeking exemptions tend to be influential community members and that county officials are reluctant
for political reasons to oppose their wishes).
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tax base rather than spend the time, money, and political capital neces-
sary to defend an unpopular position.

However, political pressure can be a force for improving the adver-
sarial process. The effectiveness of the political process depends upon
the participation of well-informed voters.'”” Currently, voters are not
well informed about the tax appeals process; lack of information about
the process prevents taxpayers from holding tax authorities politically
accountable for their decisions and making reasoned judgments about
their performance.'”®

At present, informing the voting public about the tax appeals proc-
ess is difficult because only limited data concerning the cost of tax ex-
emptions and valuation adjustments is available.'” No data is available
regarding the cost of exemptions for personal property.”” Similarly, no
published data is available regarding the impact of cases resolved at the
various levels of the appeals process.

To remedy this lack of data, the Director should devise a method of
tracking the precise cost of tax exemptions, valuation reductions, and
classification changes to taxpayers. The PVD is in an excellent position
to perform this function because it is already required to collect infor-
mation about property tax in each county. It conducts and publishes
statistical studies of the property tax and determines whether appraisals
comply with state law.! It also provides guidance and consultation to
counties in property tax matters.?’> Tracking tax appeal data would al-

197. See, e.g, Buckley v. Valeo, 424 U.S. 1, 49 n.55 (1976) (“Democracy depends on a well-
informed electorate, not a citizenry legislatively limited in its ability to discuss and debate candidates
and issues.”).

198. See Buchele, supra note 141, at 290 (discussing state legislators’ lack of political accountabil-
ity for tax exemptions and their costs as a reason for the expansion of the body of statutes authorizing
the exemptions). Legislators are politically free to create new tax exemptions because their constitu-
encies are never made aware of the cost of those decisions. /d. The legislature creates exemptions,
and the costs of the exemption are spread evenly among taxpayers in each county. /d. The lack of
any quantification of the shifted costs obscures the fact that they were shifted in the first place. See
id. The same situation results when counties fail to defend adequately tax appeals. Counties stipu-
late to values, do not challenge appeals, or put on sub-par cases at COTA. As a result, values are
adjusted and other taxpayers in the counties must absorb the costs. See discussion supra Part I
(demonstrating the effect of changes in property valuations on the tax base). Because no data exists
on how, why, and at what cost this happens, the taxpayers who pay the extra taxes do not even realize
that their governments have harmed them. See Buchele, supra note 141, at 290.

199. See Buchele, supra note 141, at 290-91 (discussing the lack of data regarding the cost of tax
exemptions).

200. KAN. ADVISORY COUNCIL ON INTERGOVERNMENTAL RELATIONS, supra note 75, at 6 (stat-
ing that data on personal property exemptions is unavailable because exempt personal property is
neither listed for taxation nor appraised). There is no data on the cost or breadth of other exemp-
tions because they require no COTA order and there is no formal process for obtaining or keeping
records of them. See KAN. STAT. ANN. § 79-213(1) (Supp. 2009) (authorizing the exemption of cer-
tain property, for example, farm machinery and equipment, without COTA’s approval).

201. See KAN. STAT. ANN. §§ 79-1485 to 79-1493 (1997 & Supp. 2009) (requiring the Director to
conduct and publish a real estate ratio study); discussion supra Part I1.C.3 (discussing the Kansas
Real Estate Ratio Study).

202. See KAN. STAT. ANN. § 75-5105a(b) to (d) (1997) (requiring the Director to: (1) publish
guides on personal property valuation; (2) assist counties in providing uniform assessments; and (3)
assist counties in the appraisal of property when appraisal requires technical knowledge); see also
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low the PVD to provide better guidance, more accurate assessment of
county performance, and more helpful consultation to counties.’”
Moreover, effective guidance on the property tax laws should incorpo-
rate an analysis of the state tax court’s treatment of tax matters. For
voters, the availability of this information could shed necessary light on
how, why, and at what cost their local officials resolve property tax dis-
putes. As a result, county governments would be more accountable to
taxpayers, which would encourage more zealous defense of the tax base.

2. Involvement of County Attorneys in Tax Cases

Aside from providing guidance and creating political pressure, a
significant way to ensure county involvement in tax disputes would be to
mandate greater participation by county legal counsel. Failure of coun-
ties to involve their attorneys is particularly problematic in exemption
cases. In those cases, the involvement of county legal counsel is re-
quired only after a matter is set for hearing.*** However, because
COTA may rule on tax exemptions without hearings,”” attorneys need
to be involved at an earlier stage of the process.

The first option for getting attorneys involved early is a legislative
amendment of the tax-exemption procedure statute. Not only does the
legislature have the power to implement this change,?”® the nature of the
tax-exemption process makes it a necessary one. Whether property
qualifies for exemption always involves a question of law.>"” Currently,

discussion supra Part I1.C.3 (discussing the duties of the Director).

203. The PVD could track: (1) the value of all real and personal property located in a jurisdic-
tion; (2) whether and under what authority an exemption has been granted; (3) the appraised and
assessed values of all exempt property; (4) whether and under what authority the value of the prop-
erty has been otherwise adjusted; and (5) the appraised value of the property before and after the
adjustment and the total amount of adjustments in each tax year.

204. See KAN. STAT. ANN. § 79-213(d), (g). Additionally, county attorneys still fail to appear at
COTA exemption hearings even when they are required by law to attend. See, e.g., In re Mental
Health Ass’n of the Heartland, 221 P.3d 580, 582 (Kan. 2009).

205. See KAN. STAT. ANN § 79-213(g) (providing that COTA may set an exemption request for
hearing).

206. The legislature already mandates the involvement of county attorneys in tax appeals in cer-
tain instances. See id. (requiring county attorneys or counselors to appear before COTA for all for-
mal hearings in exemption cases). Furthermore, an entire article of the Kansas Statutes is devoted to
outlining the duties of county attorneys. See KAN. STAT. ANN. §§ 19-701 to 19-724 (2007). In fact,
the legislature explicitly outlines the duties of all primary county-level positions and departments
from boards of county commissioners to unique county departments like the “Johnson County Edu-
cation Research Triangle Authority.” See KAN. STAT. ANN. §§ 19-101 to 19-5005 (2007 & Supp.
2009).

207. See T-Bone Feeders, Inc. v. Martin, 693 P.2d 1187, 1191 (Kan. 1985) (“Whether certain
property is exempt from ad valorem taxation is a question of law if the facts are agreed upon, and is a
mixed question of law and fact if the facts are controverted.”) (citation omitted). In 7-Bone Feeders,
the Kansas Supreme Court summarized the guidelines courts must use in determining whether ex-
emptions are warranted. See id. The court noted that: (1) exemption is an exception to the rule that
all property is subject to taxation; (2) exemption statutes are strictly construed, and all doubts are
resolved in favor of taxation; and (3) the taxpayer has the burden of proving entitlement to exemp-
tion. /d. As a practical matter, the cards are stacked against the taxpayer who seeks an exemption.
The taxpayer must produce evidence and offer legal arguments overcoming a presumption in favor of
taxation. See id. However, a county makes a taxpayer’s job easier when it fails to controvert facts,
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the statute only requires review and recommendation of exemption ap-
plications by county appraisers’’® —which is tantamount to requiring
county sheriffs to determine whether to prosecute those arrested for
crimes. To ensure that counties have legal advice before deciding
whether to challenge a taxpayer’s request, the legislature should require
county attorneys to review all tax exemption applications when taxpay-
ers submit them.?”” If the legislature is unwilling to take such a step, lo-
cal governments should require attorney review of exemption applica-
tions as a matter of policy.

3. Limited State Involvement in Property Tax Proceedings

To address the counties’ failure to prosecute tax exemption cases,
one commentator has recommended that the Director be a party to all
cases before COTA.?' Mandatory PVD involvement could work well
in all COTA cases, not just those concerning tax exemptions. It would
remove the ability of county governments to leave COTA and reviewing
courts with incomplete records and promote adjudication of disputes on

leaving COTA to decide only a legal issue. Cf. id; discussion supra Part II1.B (discussing the effects
of failure of a party to advocate its position in an adversarial proceeding). A county also makes a
taxpayer’s job easier when it fails to present any legal argument. See discussion supra Part 111.B.
The catch here is that once COTA grants an exemption that a taxpayer should not have received, or
at least might not have received if the county had represented itself, the matter is settled. A taxpayer
surely would not appeal a favorable COTA decision, and a county would not appeal an exemption it
recommended that COTA grant in the first place.

208. See KAN. STAT. ANN. § 79-213(d) (providing that county appraisers must review exemption
requests, indicate whether they dispute the facts in the requests, and recommend that COTA either
grant or deny the exemptions). County attorneys are only required to represent the county at COTA
proceedings if a matter is set for hearing. See 7d. § 79-213(g).

209. The amended statute could read:

(c) The request for exemption shall be filed with the county appraiser of the county where
such property is principally located. The county appraiser shall forward the request to the
county attorney or counselor.
(d) After areview of the exemption request, and after & an preliminary examination of the
facts as alleged, the county appraiser atforney or counselor shall recommend that the ex-
emption request either be granted or denied, and, if necessary, that a hearing be held. H-a
denialisrecommended;a A defailed statement of the controlling facts and law relied upon
shall be included on the form.
(e) The county appraiser attorney or counselor, after making such written recommenda-
tion, shall, within fifteen (15) days of receiving the application, return the request for ex-
emptions and recommendation to the county appraiser, who shall file the request for ex-
emption and the recommendations of the county appraiser atforney or counselor with the
court of tax appeals.
(f) Upon receipt of the request for exemption, the court shall docket the same and notify
the applicant and the county appraiser attorney or counselor of such fact.
(g) After examination of the request for exemption, and the county appraiser’s atforney or
counselor’s recommendation related thereto, the court may fix a time and place for hear-
ing, and shall notify the applicant and the county appraiser atforney or counselor of the
time and place so fixed. . .. Hearings shall be conducted in accordance with the provisions
of the Kansas administrative procedure act. In all instances where the court sets a request
for exemption for hearing, the county shall be represented by its county attorney or county
counselor.

See id. § 79-213(c)-(g) (alterations added).

210. Buchele, supra note 141, at 292 (arguing that this solution would improve the adjudicative
process by removing political pressure from tax-exemption proceedings and promoting uniformity in
the administration of the tax-exemption regime).
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the best facts possible.?!!

While this solution has benefits, it also has drawbacks. Administra-
tion of the property tax is a traditionally local concern.?'? The tax ap-
peals system that the legislature designed makes counties responsible
for the appeals brought by their citizens.?'® This design is not only equi-
table, but it deters, or at least should deter, counties from unfairly valu-
ing property because assessments that generate appeals generate corre-
sponding expenses. Forcing the state to defend all tax appeals would
shift costs that are properly attributable to individual counties to the
state at large.”'* Moreover, county officials have better access to perti-
nent facts than state officials.?!?

A county should be responsible for the expense of defending tax
appeals involving property within its own jurisdiction; making the state
do the county’s work externalizes costs attributable to the county to the
rest of the state. However, counties’ failure to participate fully and
zealously in the appeals process also has a cost: It compromises the fair-
ness and uniformity of the property tax system.”'® To avoid all-or-
nothing approaches to state involvement, both of which are harmful to
taxpayers, the Director should be required to intervene in any tax dis-
pute in which the county fails to challenge the taxpayer’s position.?”
The State should charge the cost of its intervention to the county where

211. See discussion supra Part I11.B.

212. The vast majority of property tax revenue remains in the coffers of local governments. See
SHAWNEE COUNTY CLERK, supra note 52, at 1 (providing, for example, that a taxpayer in Topeka,
Kansas pays a 1.5-mill tax to the state but nearly 36 mills to the city and almost 41 mills to Shawnee
County); discussion supra Part ILB. Not considering other local assessments, the State collects less
than 2% of tax levied on property in Topeka, Kansas. See SHAWNEE COUNTY CLERK, supra note 52,
at 1.

213. See, e.g., KAN. STAT. ANN. § 79-213(g) (requiring county attorneys to appear in exemption
hearings); discussion supra Part I1.C.4.b (discussing the requirement that counties produce evidence
and persuade fact-finders of the validity of their valuations at all stages of the assessment appeals
process).

214. Counties are responsible for tax matters within their boundaries, and the rest of the state
should not have to pay for the actions of individuals over whom they have no political power. See
discussion supra Part I1.B (discussing the role of county officials in the tax system); discussion supra
Part II1.B (discussing the role of county officials in the appeals process).

215. See discussion supra Part ILB (discussing the interaction of county officials with taxpayers’
property for the purposes of cataloguing and valuing property and computing tax liabilities).

216. Failure to participate does not implicate fairness and uniformity in the legal sense, unless
the failure is the result of an intentionally adopted system. See, e.g., In re City of Wichita, 59 P.3d
336, 341-42 (Kan. 2002). However, it would be “unfair” or “non-uniform” if COTA adjusted the
value of one property because the only facts presented were the appellant’s but did not adjust the
value of a different property because the county presented evidence sufficient to support its initial
valuation. See discussion supra Part II1.B (discussing the effects of participation of only one party to
a dispute).

217. The Director should be required to appear unless she makes a written determination, after
investigation, that intervention is not necessary. This recognizes that some cases are not worth fight-
ing and mirrors the requirement in chapter 79 section 213 that county appraisers make written rec-
ommendations on the merits of exemption requests. See KAN. STAT. ANN. § 79-213(g). An example
of a case unworthy of defense would be that of a church requesting an exemption for a building it
owns and uses to conduct religious services. See KAN. CONST. art. XI, § 1(b) (providing for the ex-
emption of property used exclusively for religious purposes); KAN. STAT. ANN. § 79-201 First (Supp.
2009) (providing for the exemption of buildings used as places of public worship); KAN. STAT. ANN. §
79-201 Second (providing for the exemption of property used exclusively for religious purposes).



2010] An Adversarial System Without Adversaries 903

the appeal originated.

IV. CONCLUSION

Administration of the Kansas property tax system is a complex task
requiring statewide coordination, yet more than one-hundred local gov-
ernments are responsible for managing it. Kansas policymakers have
tempered the inherent frailties of such a disjointed system, in part, by
enacting an elaborate centralized appeals process. As the court of re-
cord for all state and local tax appeals in Kansas, COTA properly serves
as a neutral and impartial arbiter. However, for COTA to do its job
properly, litigants must supply well-developed factual records, sound le-
gal arguments, and zealous advocacy.

Currently, the process is broken. The 2008 legislation establishing
COTA and making it the court of record for tax disputes clarified the
roles of participants within the property tax appeals system. But there is
still evidence that confusion persists. COTA continues to adjudicate
disputes in which only one of the interested parties fully participates and
zealously advocates its position. In those cases, the onus of making a
difficult and politically unpopular decision falls improperly on COTA.
In addition, lack of transparency leaves parties with little predictive
precedent regarding COTA’s treatment of analogous issues. Further,
there is a dearth of useful information with which Kansas taxpayers may
evaluate the property tax appeals system, diminishing its legitimacy.

To promote fair and effective adjudication of tax appeals and bet-
ter administration of the tax, counties must defend the tax base by fully
participating in COTA appeals. In addition, the various state agencies
involved in property taxation must enhance tax appeal transparency.
The public should have ready access to a meaningful body of decisional
authority as well as other information regarding property tax matters.
Finally, local governments should be encouraged to consult legal coun-
sel on legal issues raised in matters involving property taxation. Guid-
ance, political accountability, and appropriate involvement of county at-
torneys would promote zealous advocacy throughout the tax appeals
process, which would, in turn, enhance fairness and equity in the distri-
bution of the tax burden statewide.
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