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NATURE OF CASE

Essentially, this is an appeal on a question of law. This action has been
extensively litigated with the underlying Award being appealed to the Court of Appeals
which affirmed the decision of the Appeals Board for the Division of Workers
Compensation, hereinafter referred to as the Board. See Case No. 110,233 In the Court
of Appeals of the State of Kansas. It was after the Board’s decision on June 28, 2013
(Board Decision, ROA V. 1 pgs 88-98) in favor of the Claimant/Appellant, that Claimant
took the steps that have led to this appeal. The pivotal issue is whether or not there is a
“stay” on the payment of a Worker’s Compensation Award in death cases where all of
the compensation is due and owing at the time of the appeal to the Court of Appeals.

STATEMENT OF FACTS

The facts are simple. On June 28, 2013, the Board issued its decision or “final
award (ROA V. 1 pgs 88-98). On or about July 1, 2013, a Demand for Compensation
was sent by Registered mail to the attorney for the Respondent and the Respondent
itself, and the insurance carrier. (ROA V. 1 pgs 99-111) It was and is the contention of
Claimant that K.S.A. 44-556 does not provide for a stay of compensation in death
cases. That at the time of the demand filed pursuant to K.S.A. 44-556, there was due
and owing, $25,000.00 to the two heirs of the decedent; funeral expenses in the amount
of $5,000.00; all Court costs, and the medical bills in the amount of $47,744.68. (ROA
V. 1P.99-111). Counsel for the Respondent and its insurance carrier immediately that
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that it would not pay the proceeds contending that K.S.A. 44-556 is not applicable “as
there are no weekly benefits to be paid.” The Respondent filed an appeal to the Court
of Appeals of the State of Kansas which was docketed on or about July 24, 2013. A
Request for Penalties was filed on August 12, 2013 by Claimant in conformity with the
statute. (ROA V. 1 pgs 113-134). That Request for Penalties was duly heard by Judge
Avery and his decision was issued on or about November 5, 2013 (ROA V.1 pgs 157-
162). A copy of that Order is made a part of this brief as appendix One. The
Respondent then appealed Judge Avery’s decision to the Board. The Board’s decision
was issued on February 24, 2014 (ROA V.1 pgs 199-207). This appeal then followed.
A copy of the Board’s Decision is made apart of this brief as appendix Two.

ARGUMENTS AND AUTHORITIES

As the Court is aware, the Kansas Supreme Court has made it clear that workers
compensation laws are subject to a rule of strict construction. If no stay is statutorily
provided, then no stay exists. See Casco vs Armour Swift-Eckrich 283 Kan. 508
(2007); Bergstrom vs Spears Mfg. Co. 289 Kan. 605, (2009). The general rule of
statutory construction is that if the statute is plain and unambiguous, the court must
give effect to its express language rather than determine what the law should or should
not be. In the case at bar, there is no language indicating that compensation in death
case is stayed. In its most recent version, K.S.A. 44-556 does not grant a stay for death
cases and, in fact, states that the actions of the Board “shall be subject to review in
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accordance with the Kansas judicial review act by appeal directly to the court of
appeals.” That act can be found at K.S.A. 77-601 et. seq. K.S.A. 77-606 states that
“...this act provides the exclusive means of judicial review of agency action.”

Generally, that would mean that K.S.A. 77-601 et. seq. would control the
conduct of an appeal including any matters pertaining to a stay. K.S.A. 77-616, (ROA
V. 1, p 88-207) allows for a stay to be granted by the agency during judicial reviews.
However, the agency in this case is the Department of Labor, Division of Workers
Compensation and it did not stay its Order or Award. (ROA V. 1 p. 1-207).

The Court of Appeals could grant a stay, but no request for a stay has been
made by the Respondent and its insurance carrier. See K.S.A. 77-616. The judicial
review act specifically requires exhaustion of all administrative remedies. One of
those remedies would have been to ask the agency to stay its decision. The
Respondent has not done that. However, since there are no stay provisions in the
Workers Compensation Statute governing death cases, or in the provisions for the
appeal of a death case, then there is no statutory support for a stay. See K.S.A. 44-
510 b; K.S.A. 44-556. K.S.A. 77-603 (a) makes it clear that “this act applies to all
agencies and all proceedings for judicial review and civil enforcement of agency
actions not specifically exempted by statute from the provisions of this act.” Emphasis
supplied. One’s analysis should then look to see if the workers compensation act

exempted itself from the provisions of the act in reference to “stays.” There is no
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language showing such an exemption and, in fact, there is no blanket stay language to
be found in the workers compensation act. The negative implication of this statutory
language is that if the legislature had sought to exempt workers compensation death
claims from K.S.A. 77-603 it would have done so, and if it wanted to stay the payment
in death cases, it would have made provisions for such a stay. The legislature is
presumed to have expressed its intent through the language of the statute. Bergstom,
supra, at 607. Since the clear language of the statute allowing a stay on “weekly”
compensation would have no impact on a death case, the negative implication is that
the legislature specifically left out any basis for a stay in death cases.

Bergstrom, supra, makes it clear that our courts should not add language that is
not readily found in a statute. There is no basis for a stay in workers compensation
cases and it would cause the court to “strain” to create a stay where there is no
language to permit one.

As Judge Avery indicated in his opinion, the Kansas Supreme Court has
addressed this issue. In Acosta v. National Beef Packing 273 Kan. 385 (2002), the
Supreme Court considered the application for penalties and reviewed the meaning of
several pivotal statutes. In particular, the Court found that under K.S.A. 44-512a:
“The right to an action under K.S.A 44-512a occurs when an award becomes the final
award of the Workers Compensation Board. An appeal of the award to the appellate
courts does not stay the operation of the statute. Emphasis added. K.S.A. 44-512a is
remedial in character and was intended to supplement existing remedies provided in
the Workers Compensation Act. Under this remedy, the employer has the
choice of protecting his or her vested rights by complying with the terms and

requirements of the award until it is set aside, modified, paid or redeemed, or to permit
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the worker to invoke the statute.

It is declared public policy of the State that Workers compensation awards shall
be promptly paid, and K.S.A. 44-512a is the means selected by the legislature to
insure the enforcement. K.S.A. 44-512a applies to all awards and judgments without
qualification.

In the case of workers compensation award payments past due and not paid
within 20 days of demand, the K.S.A. 44-512a proceeding supersedes the original
award. Under K.S.A. 44-556, any party wishing to appeal to the appellate courts has to
have made payments when due”. See Acosta, Supra; (ROA V. 1p 157 & 158)

K.S.A. 44-512a provides for an action in the district court for civil enforcement
of a workers compensation award which has been awarded but not paid when due.
The only question to be considered in the action is whether the respondent has failed
to pay amounts past due within 20 days of a proper demand pursuant to K.S.A. 44-
512a.

The Supreme Court, in essence, found that the “..award became final and the
appellants were obliged to pay while seeking any future appeal or review and
modification. See Acosta, supra at 400-401. The only procedure for obtaining a stay
can be found in K.S.A. 44-530 and under K.S.A. 77-616 upon judicial review.

Neither of those avenues were used by the Respondent and no attempt was
made to obtain a stay at the Court of Appeals level. See Case No. 110,233 In the Court
of Appeal in the State of Kansas. Since K.S.A. 77-601 governs ALL judicial appeals
of every administrative agency subject to its provisions, it is clear that K.S.A. 77-601
has preempted the field of judicial review of administrative actions and, if that is true,

then logically it follows that a stay must be obtained in conformity with K.S.A. 77-601
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et. seq. Further support for that proposition can be found at K.S.A. 77-603 (a) which
emphatically states: “this act applies to all agencies and all proceedings for judicial
review and civil enforcement of agency actions not specifically exempted by statute
from the provisions of this act.” Emphasis supplied. Since the Division of Workers
Compensation has not been specifically exempted from the provisions of this act, the
agency and its actions are subject strictly to the provisions of K.S.A. 77-601.
CONCLUSION

Based on the above and foregoing, penalties should be assessed at the rate of
$100.00 per week for each week after June 28, 2013 and 10% of the outstanding
medical bills or the sum of $4,774.00. (ROA V. 1 Pg 159) In addition, the payment of
$100.00 per week for the non-payment of the funeral bill. (ROA V. 1 pg 159) In
addition, attorney fees at the rate of $200.00 per hour for the post-award prosecution
of this matter. The Board’s decision should be reversed and the decision of

Administrative Law Judge Avery should be affirmed in all respects.
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BEFORE THE DIVISION OF WORKERS COMPENSATION

STATE OF KANSAS :
LESLIE FRANCIS NUESSEN )
Claimant )
)
VS. )
. )
SUTHERLANDS ) ‘
' . ) Docket No. 1,057,760
Respondent )
' )
. AND )
)
LUMBERMEN'S UNDERWRITING )
ALLIANCE )
A )
Insurance Carrier )

ORDER

Claimants are seeking penalties for the failure of the respondent to pay the lump
sum award made by this Court resulting from their father's accidental death,
Claimants are owed a lump sum of $25,000, in addition to medical expenses and
funeral expenses. See K.S.A. 44-510b(d). The Workers Compensation Board of
Appeals decision affirming this Court's decision ordering payment was issued on June
28, 2013. According to the web site of the Court of Appeals, the case was docketed

for review on July 24, 2013

This Court agrees with claimant's assertion that there is no language in the
Workers Compensation Act that stays the obligation of the respondent to pay penalities
in the event payment is not provided. In Acosta v. National Beef Packing 273 Kan. 385
(2002) the Supreme Court considered claimant's application for penalties under K.S.A.
44-512a relative to a portion of an award made by the Kansas Workers Compensation

The “claimants” refer to Marc Nuessen,.and Julie Wilson, the adult offspring of the deceased,
Leslie Francls Nuessen, and the beneficlaries of the Court's previous award
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Appeals Board of $57 936.72, the amount found to be due and owing the claimant 2

The Supreme Court, in affirming the summary judgment by the District Court for
- the total amount of the award due and owing, made the following findings regardlng

K.S. A 44-512a:

9. The right to an action under K.S.A. 44-512a occurs when an award becomes
the final award of the Workers Compensation Board. An appeal of the award to
the appellate courts does not stay the operation of the statute. Emphasis added.

10. K.S.A. 44-612a is remedial in character and was intended to supplement
existing remedies provided in the Workers Compensation Act. Under this
remedy, the employer has the choice of protecting his or her vested rights by
complying with the terms and requirements of the award until it is set aside,
modified, paid, or redeemed, or to-permit the worker to invoke the statute.

11. It is the declared public policy of the State that workers compensation awards
shall be promptly paid, and K.S.A. 44-512a is the means selected by the
legislature to insure the enforcement. K.S.A. 44-512a applies to all awards and

judgments without qualification.

12. In the case of workers compensation award payments past due and not paid
within 20 days of demand, the K.S.A. 44-512a proceeding supersedes the )
original award. Under K.S.A. 44-556, any party wishing to appeal to the appellate

courts has to have made payments when due.

13. K.S.A. 44-512a provides for an action in the district court for civil
enforcement of a workers compensation award which has been awarded but not
paid when due. The only question to be considered in the action is whether the
respondent has falled to pay amounts past due within 20 days of a proper
demand pursuant to K.S.A. 44-5612a.

In Titterington, DN 270,414 the Workers Compensation Appeals Board
considered the legality of an assessment of a K.S.A. 44-512a penalty after a $40,000
lump sum payment was awarded under K.S.A. 44-510b(a). The Board reversed the
penalties ordered by the administrative law judge and made the following finding:

Therefore, rather than becoming due in July of 2003 with the supplemental
Award, the $40,000 lump sum payment became due as of April 18, 2001,the
date of Benny Titterington's death. That payment would, therefore, be controlled

ZIn its review of the Initlal award in DN 206,691, the Board made the following award for due and
owing amounts: As of January 31, 1999, .43 weeks of temporary total and 177.29 weeks of :
permanent partial general dlsabmty compensation, both totaling $57,936.72, are due and -
owing, less any amounts previously paid. The Supreme Court made no attempt to limit the amounts
found due and owing In accordance with the alleged limitations of K.S.A. 44-556(b).
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by K.S.A. 44-556, and the appropriate stay provisions of that statute would apply.

K.S.A. 44-556(Db) states, “Commencement of an action for review by the court of
appeals shall not stay payment of compensation due for the ten-week period next
preceding the board's decision and for the period of time after the board’s decision and
prior to the declsion of the court of appeals on review.” The Board concluded that
because the lump sum did not become due during the penod of time when payments
were not stayed, the lump sum was not due an owing. ®

However, the Supreme Court in Acosta, op. cit. Syllabus 9 made the specific
finding that the operation of K.S.A. 44-512a was not stayed by an appeal of the
Board's order and the right to proceed under the statute arises when the Board Issues
its order. The Supreme Court considered K.S.A. 44-656 at Acosta, op. cit at p. 398. It
concluded, “the claimant obtained a total award $79,608.38 of which $57,936.72 was
due when the award became final and the appellants were obliged to pay while seeking
any future appeal or review an modification.” Acosta, op. cit., p. 400-401.

The Board did not cite or attempt to distinguish the Acosta, op. cit. opinion in
making its determination in Titterington, op. cit. ¢

In the present case, there is no dispute the entire $25,000 and claimant’s funeral
expenses and medical bills are due and owing. K.S.A. 44-512a(b) states:

After the service of such written demand, if the payment of disability
compensation or medical compensation set forth in the written demand is not
made within 20 days from the date of service of such written demand, plus any
civil penaity, as provided in subsection(a), if such compensation was in fact past
due, then all past due compensation and any such penalties shall become
immediately due and payable.

The entire amount assessed by this Court and affirmed by the Board of $25,000
is therefore immediately due and payable. Penalties are assessed in the amount of
$100 per week for the 18 week period since the award was issued for the lump sum
payment. Penalties on the lump sum continue until the award and penalties are paid in
full. A penalty of $4,747.76 is assessed on Mr. Nuessen’s unpaid medical bills,
amounting to 10 percent of the unpaid balance. Penalties are to be distributed evenly
between the two beneficiaries.

The respondent has raised an additional issue at the motion hearing of

*The only procedure for staying an award In the Workers Compensation Act Is contained In K.S.A.
44-530, a statute which survived in tact after the recent revision of the Act In 2011. Claimant also points
out the stay procedure contained K.S.A. 77-616 upon judicial review. There was no evidence provided the

respondent had requested a stay under either procedure.

- “implicit in the Titterington, op. cit opinion is an assumption that unless amounts due and owing
are exempted from being stayed under K.S.A. 44-556(b), then amounts due and owing at other time
" periods are somehow stayed. This assumption appears to contradict the findings of Acosta, op. cit, that
*An appeal of the award to the appellate courts does not stay the operation of the statute and the

legislative Intent that awards shall be paid promptly.
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September 20, 2013. Counsel stated:
Under 44~512(a), we don't believe that the—the 20 day filing was timely, and we
think it was filed too soon, it was premature. We think the time for appeal
needed to have run before that was flled in order for it to be effective.

K.S.A. 44-512a states:

(a) In the event any compensation, including medical compensation, which has
been awarded under the workers compensation act, is not paid when due to the
person, firm or corporation entitled thereto, the employee shall be entitled to a
civil penalty, to be set by the administrative law judge and assessed against the
employer or insurance carrier liable for such compensation in an amount of not
more than $100 per week for each week any disability compensation is past due
and in an amount for each past due medical bill equal to the larger of either the
sum of $25 or the sum equal to 10% of the amount which is past due on the
medical bill, if: (1) Service of written demand for payment, setting forth with
particularity the items of disability and medical compensation claimed to be
unpaid and past due, has been made personally or by registered -mail on the
employer or insurance carrier liable for such compensation and its attorney of
record; and (2) payment of such demand is thereafter refused or is not made
within 20 days from the date of service of such demand.

(b) After the service of such written demand, if the payment of disability
compensation or medical compensation set forth in the written demand is not
made within 20 days from the date of service of such written demand, plus any
civil penalty, as provided in subsection (a), if such compensation was in fact past
due, then all past due compensation and any such penalties shall become
immediately due and payable. Service of written demand shall be required only
once after the final award. Subsequent failures to pay compensation, including
medical compensation, shall entitle the employee to apply for the civil penalty
without demand. The employee may maintain an action in the district court of the
county where the cause of action arose for the collection of such past due
disability compensation and medical compensation, any civil penalties due under
this section and reasonable attorney fees incurred in connection with the action.

(c) The remedies of execution, attachment, garnishment or any other remedy or
procedure for the collection of a debt now provided by the laws of this state shall
apply to such action and also to all judgments entered under the provisions of
K.S.A. 44-529 and amendments thereto, except that no exemption granted by
any law shall apply except the homestead exemption granted and guaranteed by

the constitution of this state.

Neither side presented exhibits at the penalties hearing either contesting or
supporting respondent’s argument that claimants filed their demand for penalties too
soon. The Supreme Court has stated, “A statutory demand under K.S.A. 44-512a can
only be effective for compensation awarded claimant and which is then due and
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unpaid.” Hallmark v. Dalton Construction Co., 206 Kan. 159 (1970). However, the
Court's finding in Dalfon, op. cit. was based upon a version of K.S.A. 44-556 that stated

in relevant part:

....No compensation shall be due or payable until the expiration of such twenty
(20) day period and then the payment of past due compensation awarded by the
director shall not be payable, if within such twenty (20) day period notice of
appeal to the district court has been filed and the right to appeal shall include the
right to make no payments of such compensation until the appeal has been
decided by the district court if the employer Is insured for. workmen'’s
compensation liability with an insurance company authorized to do business in
this state or, if the employer is a self-insurer, and has flled a bond with the district
court in accordance with K.S.A. 44-530: Provided, however, That the perfect of
an appeal to the district court shall not stay the payment of compensation due for
the ten-week period next preceding the director’s decision, and for the period of
time after the director’s decision and prior to the decision in such appeal.

The Court noted at Hallmark, op. cit., pg. 161, the contradiction in the language
but relied on past rulings to determine the respondent had the 20 day period in which
no compensation shall be due or payable. The 20 day stay language cited above was
removed in 1993. See 1993 Kansas Session Laws Chapter 286, p. 1568 1569 leaving
in place the current language resldlng in K.S.A. 44-556(b).

There is a “Demand for Compensation in the Court's file dated July 1, 2013 per
K.S.A. 44-556 demanding the entire amount awarded be paid. There is a subsequent
Request for Penalties Pursuant to K.S.A. 44-512(a) dated August 7, 2013. ® The latter
demand for penalties was clearly submitted after the 30 day appeals time had passed
by registered mall in compliance with K.S.A. 44-512a(a). Given that both the time for
appeal had passed and the Supreme Court’s finding that a right to an action under
K.S.A. 44-512a accrues after the Board's opinion has become final, the Court finds

claimants’ demand was not premature.
ITIS SO ORDERED.
Dated this 5" day of November, 2013.

BRAD E. AVERY
~ ADMINISTRATIVE LAW J

3Both the démand for compensation and request for penalﬂes will be admitted as park of the
record of the penalties hearlng
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Copies to:
Michael Helbert, Attorney for Claimant, PO Box 921, Emporia, KS 66801

Mark Hoffmelster, Attorney for Respondent, 8880 W. 151, Suite 100, Overland Park,
KS 66221

Workers Compensation
Director

MAR 12 2014
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No. 5799 P 6/14

-~ Mar. 12. 2014 5:10PM -«YQOL- ALJ-Mediation .
APPEALS 8OARD
FEB 2 4 2014
) X DMVISION o
BEFORE THE APPEALS BOARD o
FOR THE

KANSAS DIVISION OF WORKERS COMPENSATION

LESLIE F. NUESSEN, DECEASED

‘Claimant )
VS. )
)
SUTHERLANDS )
Respondent ) Docket No. 1,057,760
“JAND i s e ) ' . )
)
)
)

LUMBERMEN'S UNDERWRITING ALLIANCE
' . ".Insurance Carrier

ORDER

Respondent and its insurance carrier appealed the November 5, 2013, Order
entered by Adminisfrative Law Judge (ALJ) Brad E. Avery. This appeal was placed on the

Board's summary docket for disposition without oral argument,

- APPEARANCES

- Michael C. Helbert of Emporia, Kansas, appeared for claimant. Mark J. Hoffmeister
of Overland Park, Kansas, appeared for respondent and ifs insurance carrier (respondent).

ECORD

The record on appeal is the same as that considered by the ALJ and consists of the
franscript of the September 20, 2013, motion hearing, together with the pleadings

* contained in the administrative fife.

ISSUES

.. This is a claim for a.December 21, 2010, accidental death resuiting from head
trauma that claimant sustained from a fall at work on December 20, 2010, In a December
7, 2012, Award, ALJ Avery determined claimant's death arose out of his employment with
respondent. The ALJ awarded death benefits to claimanf's two adult legal heirs ($12,500

to each for a total of $25,000), funeral expenses not to exceed $5,000, and medical
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LESLIE . NUESSEN, DECEASED 2 DOCKET NO. 1,067,760

expenses. On June 28, 2013, a majority of the Board affirmed the ALJ's Award with two
Board Members dissenting.

Claimant, through his heirs, filed-a Demand for Compensation and a separate
Request for Penalties Pursuant to K.S.A. 44-512(a)* (hereinafter referred to as Request
for Penalties) because of respondent's failure fo pay the award of $25,000 to claimant's
heirs, funeral expenses of $5,000 and medical expenses totaling $47,744.68. Claimant

also requested costs and aftorney fees.

Respondent asserts the-Board’s Order has been appealed to the Kansas Court of
Appeals and, therefore, claimant's-demand for penalties is premature. Respondent
contends that under K.S.A. 44-556,; no weekly benefits are due and owing because no -
benefits became due and owing in the ten weeks prior to the Board'’s Order and no benefits
became due and owing thereafter: -Respondent bases this contention on the theory that

claimant's benefits were due on the date of his death.
ALJ Avery ordered respondent to pay claimant penalties, statmg

“There Isa *Demand for Compensation® In the Court's file dated July 1, 2013

per K.S.A. 44-556 demanding the:entire amount awarded be paid. There is a
subsequent Request for Penalties Pursuant fo K.S.A. 44-512(a) dated August 7,
2013. [Footnote: Both the desmand for compensation and request for penalties will
be admitted as part of the record of the penalties hearing.] The latter demand for
penalties was clearly submitted after the 30 day appeals time had passed by

- registered mall in compliance with K.S_A. 44-512a(a). Given that both the time for
appeal had passed and the Supreme Court’s finding that a right to an action under
K.S.A. 44-512a accrues after the: Board's opinion has become final, the Court finds

claimants' demand was not premature.?

The issue before the Board on this appeal is whether claimant is entitled to penalties

because respondent failed fo pay the $25,000 lump sum death benefit to claimant's heirs,
burial expenses not to exceed $5,000 and medical expenses in the amount of $47,744.68,

FINDINGS OF FACT

After reviewing the record and considering the parlies’ briefs, the Board finds:

Inthe December 7,2012, Award, ALJ Avery awarded benefits as spelled out above.
On June 28, 2013, a majorily of the Board affirmed the ALJ's Award with two Board

Members dlssenimg

! Although the statute cited in the litle Is K.S.A. 44-512(a), the correct citation Is K.5.A. 44-512a.

2 ALJ Order (Nov. 5, 2013) at 5.
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Claimant sent a Demand for Compensation dated July 1, 2013, to respondent’
attorney. A recelipt from the U.S. Postal Service shows respondent’s attorney received the

demand on July 3, 2013. The Demand for Compensation stated in its entirety:

TO: Mark J. Hoffmelster, Attorney for Respondent and Insurance Carrier

Demand Is hereby made pursuant to K.S.A. 44-556 that your client pay
those funds due and owing to Claimant under the Board's decision. Since all
compensation was due at the time of the Board's decision, it Is demanded that all

funds be pald now pursuant to K.S.A. 44-556(b).
- If payment is not timely made, penalties will be requested.®

Respondent's attomey sent a letter dated July 8, 2013, to claimant's attorney
dispufing the Award was due and owing. In the letter, respondent's attorney indicated that
no weekly payments were due and payable to claimant's heirs under the Award and,
therefore, the lump sum awarded was not due and payable until the decision on

compensability became final.
. On July 24, 2013, respondent appealed the Board's June 28, 2013, Order to the
Kansas Court of Appeals. : .

. OnAugust 7, 2013, claimantfiled a Request for Penalties alleging respondent failed
to pay the award of $25,000 to claimant's heirs, burial expenses of $5,000, medical
expenses of $47,744.68 and all court costs. Claimant’s Request for Penalfies argues that
K.S.A. 44-656 does not grant a stay for death benefits. Claimant asserted K.S.A. 77-616
.allows a stay to be granted by the agency during the judicial review, in this case the
Department of Labor, Division of Workers Compensation, but no such stay was granted.
Claimant argued K.S.A. 77-616 permits the Kansas Court of Appeals to grant a stay, but
respondent made no such request for a stay. The Request for Penalties requested $100
per-week commencing June 28, 2013, each for failure to pay the $25,000 award and the
burial expenses, and $4,774 for faﬂure to pay the medical expenses. Claimant also

requested attorney fees at the rate of $200 per hour.

A hearing on claimant’s request for penalties was held on September 20, 2013. No
testimony was taken and no exhiblts were introduced. In his November 5, 2013, Order,

ALJ Avery ruled:

The entire amount assessed by this Court and affirmed by the Board of
$26,000 is therefore immediately due and payable. Penalties are assessed in the
amount of $100 per week for the 18 week period since the award was issued for the
lump sum payment. Penalties on the lump sum continue until the award and

3 Claimant's Demand for Compensation dated July 1, 2013.
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penalties are paid in full. A penalty of $4,747.76 is assessed on Mr. Nuessen's
unpaid medical bills, amounting to 10 percent of the unpald balance. Penalties are

to be distributed evenly between the two beneficlaries.*

PRINCIPLES OF LAW AND ANALYSIS

The Workers Compensation Act places the burden of proof upon the claimant to
establish the right to an award of compensation and to prove the conditions on which that
right depends.® *“Burden of proof means the burden of a party to persuade the frier of
facts by a preponderance of the credible evidence that such party’s position on an issue

is more probably true than not true on the basis of the whole record.*

K.S.A. 2010 Supp. 44-556(b) provides:

Commencement of an action for review by the court of appeals shall not stay the
.payment of compensation dus for the ten-week period next preceding the board's
decision and for the period of fime after the board's decision and prior fo the

decision of the court of appeals on review.

K.S.A. 44-512a states in pertinent part:

(a) In the event any compensation, including medical compensation, which has
been awarded under the workers compensation acf, is not paid when due to the
person, firm or corporation entitied thereto, the employee shall be entitled to a civil
penalty, to be set by the administrative law. judge and assessed against the
employer or insurance carrier liable for such compensation in an amount of not
more than.$100 per week for each week any disabllity compensation is past due
and in an amount for each past due medical bill equal fo the larger of either the sum
.of $25 or the sum equal to 10% of the amount which is past due on the medical bill,

if: (1) Service of written demand for payment, setting forth with particularity the
items of disabilily and medical compensation claimed to be unpald and past dus,

has been made personally or by registered mail on the employer or insurance
carrier liable for such compensation and its attorney of record; and (2) payment of
such demand is thereafter refused or is nof made within 20 days from the date of

service of such demand.

(b) After the service of such writfen demand, if the payment of disability
compensation or medical compensation set forth in the written demand is not made
within 20 days from the date of service of such written demand, plus any civil
penalty, as provided in subsection (a), if such compensation was in fact past due,

4 ALJ Order (Nov. 5, 2013) at 3.
§ K.S.A. 2010 Supp. 44-501(a).
¢ K.S.A. 2010 Supp. 44-508(g).
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then all past due compensation and any such penalties shall become immediately
due and payable.:Service of written demand shall be required only once after the
final award. Subsequent failures fo pay compensation, including medical
compensation,; shall entitle the employee to apply for the civil penally without
demand. The employee may maintain an action in the district court of the county
where the cause of aclion arose for the collection of such past due disability
compensation and medical compensation, any civil penalties due under this section
and reasonable attorney fees incurred in connection with the action.

P.
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The Board vacates the ALJ's November 5, 2013, Order and finds claimant is not
entitled to penalties. The Board finds claimant's Demand for Compensation was premature
as it was sent to and received by respondent's attorney prior to the expiration of
‘respondent’s 30-day time limit to appeal fo the Kansas Court of Appeals. In Hallmark,” the
Kansas Supreme Court held compensation-awarded was not due until the time for filing
an appeal had expired. The Board followed the precedent.of Hallmark in Michel.® In
Michel, on July 15, 2005, the Kansas Court of Appeals.issued its Memorandum Opinion
-affirming the Board's decision, and onJuly 20, 2005, Michel's demand letter was sent to
respondent. The Board determined claimant’s written demand for compensation was

premature.
~ The ALJ’s November 5, 2013, Order relies heavily on Acosta® and cites five of the
Kansas Supreme Court's 13 syllabi. The ALJ stated: :

K.SA. 44-556(b) -states, “Commencement of an action for review by the

court of appeals-shall not stay-payment of compensation due for the ten-week

period next preceding the board's. decision and for the period of time after the
board’s decision and prior to the declsion of the court of appeals on review." The
Board concluded that because the lump sum did not become due during the period
of time when payments were not stayed, the lump sum was not due an[d] owing.
[Footnote: The only procedure for staying an award in the Workers Compensation
Act Is contained in K.S.A. 44-630, a statute which survived in tact [sic] after the
recent revision of the Act in 2011. Claimant also points out the stay procedure
contained [in] K.S.A. 77-616 upon judicial review. There was no evidence provided

the respondent had requested a stay under either procedure.)

However, the Supreme Court In Acosta, op. cit. Syllabus 9 made the spacific
finding that the operation of K.S.A. 44-612a was not stayed by an appeal of the

Board's order and the right to proceed under the statute arises when the Board
issues its order. The Supreme Court considered K.S.A. 44-556 at Acosla, op. cit[.)

2005).

? Hallmark v. Dalton Construction Co., 206 Kan. 159, 476 P.2d 221 (1970).

® Michel v. National Beef Packing Company; No. 270,798, 2005 WL 3865469 (Kan. WCAB Dec. 6,

% Acosta v. National Boef Packing Co., 273 Kan. 385, 44 P.3d 330 (2002).
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at p. 398. It concluded, *the claimant obtained a total award $79,608.38 of whic_h
$57,936.72 was due when the award became final and the appellams were obliged
(o pay while seeking any future appeal or review an[d) modification.” Acosta, op.

cit., p. 400-401.%°

Acosta is distinguishable from the current claim in that Acosfa was not a death
claim, In Acosfa, $57,936.72 of $78,608.38 awarded to claimant was due and owing from
the date of accident with a balance remaining of $20,671.66. Thus, under K.S.A.
44-556(b), compensation was due and payable during the ten weeks prior to the Board's
Order and thereafter. In the current claim, no benefits were due claimant’s heirs in the ten-

week period prior o the Board's Order or thereafter.

In Titteringfon,"! the ALJ entered an initial award determining Titterington died as
the result of a work-related accident. That award did not discuss the status-of the
beneficiaries. The award was appealed to the Board, which entered its Order on June 25,
2003. The matter was timely appealed to the Kansas Court of Appeals, and later was
transferred to the Kansas Supreme Court. In the meantime, on July 16, 2003, the ALJ

- entered a subsequent award which clarified the status of the living dependents and ordered
that the initial payment of $40,000 be paid pursuant to K.S.A. 44-510b, followed by 840
weeks of benefits in the amount of $250 per week, tofaling $210,000. Effective April 16,
2003, respondent began making payments of weekly benefits as required by K.S.A.

44-556(b). April 16, 2003, was ten weeks prior to the Board's Order of June 25, 2003. The
weekly benefit payments continued, pending a final determination by the Kansas Supreme
Court., On September 12, 2003 Titterington issued a demand for compensation,
requesting all benefits due and owing pursuant to the July 16, 2003, supplemental award
of the ALJ. In particular, Titterington sought payment of the lump sum $40,000 payment,
due and owing under K.S.A. 44-610b(a). The ALJ awarded Titterington penailties for 27
weeks from July 19, 2003, at the rate of $100 per week, totaling $2,700. The Board

reversed, stating:

The Board, therefore, finds that the $40,000 lump sum payment is an initial payment
-due and owing immedialely after the death occurs. Therefore, rather than
becoming due In July of 2003 with the supplemental Award, the $40,000 lump sum
payment became due as of April 18, 2001, the date of Benny Titterington’s death.
That payment would, therefore, be controlled by K.S.A. 44-556, and the appropriate

stay provisions of that statute would apply.
K.S.A. 44-512a allows for a penalty of up fo $100 per week for each week

*any disability compensation Is past due.” [Footnote citing K.S.A. 44-512a(a).] As,
pursuantfo K.S.A. 44-510b and K.S.A. 44-556, the $40,000 lump sum payment was

10 ALJ Order (Nov. 5, 2013) at 3.
'! Thterington v. Brooke Insurance, No. 270,414, 2004 WL 1058385 (Kan. WCAB Apr. 30, 2004).
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stayed, it would not become past due. To award penalties under K.S.A. 44-512a
for failure to pay that amount was error on the Administrative Law Judge's part.?

K.S.A. 2010 Supp.44-510b(a) provides that where a worker's death results from a
work-related injury, the dependents wholly dependent on the worker's eamings shall
receive a $40,000 lump sum due and payable inmediately. In the past, the Board has
ruled that a death benefit is due and owing on the date of the decédent's death.” K.S.A.
2010 Supp. 44-510b(d) provides that where a worker whose death results from a work-
related injury leaves no dependents, either wholly or partially dependent upon the worker,
the legal heirs are entitled to a-lump sum payment of $25,000. :The Board acknowledges
K.S.A. 2010 Supp. 44-510b(d) does not specifically state the $25,000 lump sum is due and -
payable imnmediately as provided in K.S.A. 2010 Supp. 44-510b(a). Despite the omission
of such specific language in K.S.A. 2010 Supp. 44-510b(d), the Board finds the $25,000
due-and owing claimant’s legal heirs, his adult children, was due and payable upon his

death.

Claimant argues Bergstrom™ and Casco® require the Board to give effect to the
plain and unambiguous [anguage of K.S.A. 2010 Supp. 44-556(b). Claimant asserts the
plain and unambiguous language of K.S.A. 2010 Supp. 44-556 does not grant a stay of

-payment of compensation in death cases. According to claimant, pursuant to K.S.A.
-77-616, only the Kansas Department of Labor or Kansas Court of Appeals has the
authority to grant a stay. .Claimant contends the Kansas Departiment of Labor did not
impose a stay and the Kansas Court of Appeals has not been requested to issue a stay.

The Board agrees K.S.A. 2010 Supp. 44-556(b) is plain and unambiguous and
states that commencement of an action for review by the Court of Appeals shall not stay
the payment of compensation due for the ten-week petiod next preceding the Board's
decision and for the period of time after the Board's decision and prior to the decision of
the Court of Appeals on review. Claimant's lump sum death benefit was due and owing
immediately, not during the ten-week petiod prior to the Board's Order, or thereaftet. From
the record, the Board finds it is also apparent that claimant's medical expenses and burial
expenses were due and payable more than ten weeks prior to the Board's June 28,2013,

Order.

12 .

¥ Titterington v. Brooke Insurance, No. 270,414, 2004 WL 10583856 (Kan. WCAB Apr. 30, 2004); see
also Devore v. Inner City Oil Compaany, No. 256,742, 2008 WL 6484139 (Kan. WCAB Dec. 31, 2008) and
Khan v. Mobilacomm Professionals, inc., No. 1,030,411, 2009 WL 3191381 (Kan. WCAB Sept. 17, 2009).

" Bergsfrom v. Spears Manufacluring Co., 289 Kan. 605, 214 P.3d 676 (2009).
16 Casco v. Armour Swift-Eokrich, 283 Kan. 608, 154 P.3d 494, reh’g denled (2007).
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Claimant asserts respondent failed to ask for a stay under K.S.A. 77-816, which

| states in part:

(a) Unless precluded by law, the agency may grant a Stay on appropriate terms or
other temporary remedies during the pendency of judicial review.

(b) A party may file a motion in the reviewing court, during the pendency of judicial
review, seeking interiocutory review of the agency’s action on an application for stay
or other temporary remedies.

(c) If the agency has found that. its action on an application for stay or other
temporary remedies is justified to protect against a substantial threat to the public
health,. safety or welfare, the court may not grant relief unless it finds that:

(1) The applicant Is likely to prevail when the court finally disposes of the mafter;

(2) without relief the applicant will suffer irreparable injury;

(3) the grant of relief to the applicant will not substantially harm other parties to the
proceedings; and

{4) the threat to the public health, safety or welfare relied on by the agency is nol
-sufficiently serious to.justify the agency's action in the circumstances.

' "The Board finds K.S.A., 77-616 is not applicable. Claimant filed a request for
penailties pursuant to K.S.A. 44-512a that was granted by the ALJ. Respondent appealed.
Therefore, there was no reason for respondent to request a stay under K.S.A. 77-616.

Simply stated, the $25,000 lump sum death benefit, burial expenses and medical

expenses incurred by claimant were due and owing more than ten weeks prior to the
Board’s June 28, 2013, Order and no compensation was due after the Board's Order.

Therefore, claimant is not entitled fo penalties.
| CONCLUSION
Claimant Is not entitled to receive penalties because:
1. Claimant's written Demand for Compensation was premature.

2. K.S.A. 2010 Supp. 44-558(b) stays payment of compensation due and owing
claimant's adult children while the Board’s Order is on appeal to the Kansas appellate
courts.

WHEREFORE, the Board reverses and vacates the November 5, 2013, Order

issued by ALJ Avery.
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IT IS SO ORDERED,
Dated this 2‘7maay of February, 2014,

B% :

BO

Michaél C. Helbert, Atforney for Claimant
krussell@helbelt-allemang.oom

Mark J. Hoffmelster, Aftorney for Respondent and its Insurance Carrier

mhoffmeister@hdwlawﬁrm.com

Honorable Brad E, Avery, Administrative Law Judge

Workers Compensation
Diractor

MAR 1% 2014
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