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L Nature of the Case:
This is the sevond Appeal in the same case.

Adfter several years of discussion and negotiations between Roger Aldis, a pattoer

which Aldis had used in regard to a previous attempt to purchase the same Mini-Mart,
The parties changed the names on the Defendant’s former contract draft with the
prior purchaser, The Defendants then refused to close and this action was filed for
specific performance and damages. The District Court dismissed this case by ruling that
the Plainti

Fs name-on the contract was ingottest. The Plaintiff appealed in'the first
appeal and this Court reversed the District Court in Appeilate Case No. 100,055 HM of
" Mini Mart, 44 Kan.App.2d 297, 236 P.3d 535 (2010)

Topeka. LLC v. Indian Country

finding that the mistake in id entifying the Plaintiff did not have any material effecton the
enforceability of the purchase agreement, (44 Kan.App.2d.at Syl Par, 5 and 6).

The Defendants petitioned for Review and the Supreme Court denied Review on
May 18,201 1.. The case was remanded to the Disteict Court to atlow the Plaintiff ta sue
Defendants for specific performance of the underlying purchasé agreement and damages
for breach.

As the first appeal was pending; the Defendants were not paving taxes, resulting in
tax liens being filed by the Kansas Department of Revenue (KDOR). After the remand,
the District Court allowed distovery, set a pretrial, trial and tria] briefing dates. After said

Trigl Briefs were filed and a separate hearing set, the District Court ruled on the squitable

contract and centifying that issue under K8 A, 60-254(b). The Defendants appealed.



1. The Plaintiff cites from the first Court of Appeals published decision which
also states, at 44 KanApp.dd 303, 304 and 305:

We further note thar, notwithslanding knowledge of thistypographical

mistake, both Hummer and Indian Country continued to actively wark
towards closing the deal in April, May, and June 2006... '

As the court concluded in Blades based-on the facts presented there, we
conclude based on the facts presented here that the mistake in identifying
“HM of Topeka” as “HM of Kansas™ in the purchase agreement is 2
misnomer that did not have any material effect on enforceability of the
purchase agreement. ‘Given this conclusion and the fact that HM of Topeka
has alleged in this lawsuit that Indian Country’s fuilare to close on the
purchase agreement caused HM of Topeka 16 be unjustly deprived of its
contractual right to purchase the convenience store; we find HM of Topeka
is a legal entity with sufficient standing to sué Indian Country for specific

performance of the underlying purchase agreement and damages for breach

of the underlying contract,
Reversed and remanded.”
2; The subject contract is attached to the ori ginal Petition which was filed on June
15, 2006,(ROA, Vol. 1, P. 13-20) and is included in Appendix | hereto.
3. The Defendants ¢ite to various allegations and oral statements but there exists a
written executed contract (ROA Vol. 1, P. 16-20) which includes:
4. The opening paragraph lists the parties;
B. Par. 1 of the Contract sets out the street address and refers 1o the legal

description on Exhibit A;
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And all personal property presently located thereon, including;

All gaseline pumping equipiient, convenience store shelving;
fixtures and equipment, signs, telephone numbers, and any supplies
or inventory presently Incated on the described premises along with
all building currently located on the grounds, The Tex-Mex
equipment and fixtures are not part of the contract and will not be
included in thie salé:

payable in cash.at closing; except for inventory. An inventory service is required to be
used and the detailed method to inventory all items of the mini-mart are set forth. Said

paragraph also grants Purchaser “full access and right to the Tagoons located on the

property for as long as Purchaser owns the property in question™.

E. Contract Par. 3 requires Defendants to provide a General Warraniy deed,

F. Contract Par, 4 requires Defendants to make available “prior to closing
of this Contract™ a title report; gives Plaintiff five days to-examine the report and deliver
objeetions and then gives Defendants 30 days to satisfy any objections to title.

G. Contract Par. 5 deals with proeation of taxes.

H. Contract Par. 6 deals with maintaining insurance:

L. Contract Par, 7 deals with no assignments.

1. Contract Par. 8 states:

“Unless additional time is required to provide marketable title this

Contract shall be closed on orbefore foety-five (45) days from the
date hereof, with possession to be-delivered..™

K. Contract Par, § makes time of the essence.

tanks, equipment and all fixtures” ... with leak detection equipment included.



M. Contract Par. 11 conditions the Contract upon: suitable financing and

binds sucoessors of the parties,

Py

N. The Contraet is then sighed by Carla Nissen 4s the owrier; individual
and representative of the Defendant, as well as Terry Hummer for the Plaintiff. (ROA
Vol. 1, Page 16-20 and Vol. 2, Papes 270-273).

4. The Defendant then refused to close.. Defendant’s own Trial Rrief admits
(ROA Vol. 2, P. 131):

53.. More than forty-five (45) days after the-execution of the agreement, in

or about May 30, 2006, Hummer states that Aldis cafled Hummer and told

hi that “they” decided not to close, Hummer-dep., p. 78:4-10; Aldis dep:,

p. 83:1-7, attached hereto as Bxhibit A. B i

54. Aldis states that during that same conversation, Hummer said “if vou.

don’t close tomorrow, Il just have to sue you,” Aldis dep., p. 83:1-7,
attached hereto a5 Exhibit A,

35. Following defendants® revocation of the deal...

5, The Plaintiff then sued the Defendants within 13 days of fb.e’fngf told by Mr,
Aldis, on May 30, 2006, that the Defendants had decided not o close the next day.
(Petition filed 6/15/06, ROA Vol. 1, P. 13, P, 125),

6. The District Count dismissed the'case on the name issue: After the District
Court dismissed the Petition on the Plaintiff's name issue and while the first appeal was
pending, the Kansas Department of Revenus filed Tax Warrants, against the Defendant
dollars. (ROA Vaol. 2, P. 64-67),

7. The Deferidants then filed a “Motion to Stay” ‘this case while the Defendasits
attempted 1o litigate the cloud on the title to this property caused by the Tax Warranis,
(ROA Vol. 2, P. 17-19) and by the UCC filings of the KDOR which secure all of
Diefendant’s property. (ROA Vol, 2, P. 311 ).
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2014 as to payment of the tax warrants and dismissal of the tax challenge litigation.
(Sealed records for courts use only - ROA Vol. 2, P. 312 and filed in this case at the
appellate Jevel by Defendants on January 24, 2017),

9. The Defendant Carla Nissen prepared an Affidavit for this case advising that

Defendants had sold some of their praperty including Oklahoma real estate and a boat.

KDOR had aceepted those payments on the “Closing Agreement” as part of the payinent

requirements but Defendants have made sio further payments. (ROA Vol 2, P, 308).

payments to KDOR since 2014. (ROA Vol. 2, P. 308).

11. The Defendant’s own records (ROA Vol. 2, P..310), show the fax lien is sdll

4t $2,084.176.34 and nio payments have been made by the Defendants, since that printout.

12, The Defendant’s own records stiow the Kansas Department of Revenue UCC

Filing (ROA Vol. 2, P. 311), which secures everything Defendants own and the: profits
and proceeds from the store, which she has not been paying to the KDOR.

13.. The Defendants arg required by the subject Contract, the Distrie Court's
Order and the KDOR tax liens, to sell the property and apply the proceeds to the KDOR
lien. {(Appendix 1 hereto, KDOR liens and Journal Entry herein).
litigation was dismissed, the “stay” was lifted and further Discovery was updated by the
parties in this case.

15, The District Court then condueted the final Pretrial conference pursuant to
Supreme Court Rule 140, The Trial having been previously scheduled to begin
Noveniber 15, 2016, (ROA Vol. 3.P. 2).

Er



16.. The Plaintiff pursued prosecution at the finial pretrial of its said Specific
Performance of the Contract attached to Plaintiff’s Petition for the purchase and sale-of
the Indian Country Mini Mart located at 20330 US-75 Hwy, Holton, Kansas. (RDA Vol.
3, B.3)

17. Pursuant to Sup.Ct.R. 140 thie District Court then set this matter for an in-

person hearing before the Coutt on October 31, 2016 at 1:00 p.m. and requested the

performance and identify any language which any party asserts is ambiguous in the
subject written contract. {ROA Vol. 3, P, 18, Lines 20-25, P. 19, Lines 1-12).

18. Each party filed a brief herein and appeared at the October 31, 2016 hearing,
before the court. (ROA Vot 2, P. 120 and P, 251).

19. Referring to the four corners of the Contract, the Court specifically ruled on
the legal issue, and found the Contract is unambiguous, drdering that Plaintiff is entitled
to:specific performance of the said Contract, specifically certifying under K.S.A. 60-
254(b) the issue of damages or equities between the parties until after the closing of the
contract.and sale. {ROA Vol. 4, P. 18, Lines:6-25; ROA Vol. 2, P. 268-269).

20. The Defendant’s Appeliate Brief Statement of Fact paragraphs 4-17 are
background as to the Defendant’s “thonghts™ before signing the subject contract.

21. The Defendant’s Statement-of Fact Paragraph 18 accurately cites portions of 3

22. The Defendant’s Statement of Fact Paragraphs 19-21 reflect comments about
the:thoughits of the parties as 1o closing.

23. The Defendant’s Statement of Fact Paragraphs 22-24 reflect commients about

the legal description. The actual fegal description of the written contract was provided by



Defendants and is attached in Appendix 1. (See also, ROA Viol. 2, P. 209 and 210).

24.. The Defendant’s Statement of Fact Paragraphs 25-40 reflect comments and
want to sell and additional easerients the parties may want to agree upon in addition to
the Contract alréady signed.

25. The Defendant’s. Staternent of Fact Paragraphs 41 and 42 fecognize that
Defendants: failed to close on-or dbout May 30,2016 and that Plaiatiff would sue-if
Defendants continued to refuse to close on May 30, 2016.

26. The Defendants Statement of Fact Paragraphs 43-56 reflcct that after the May
3L, 2016 closing date was rejecied by the Defendants their attorney continued to make
statements as to “..ICMM (Defendants) was still willing to close™... (Appellant’s Briefat
Par, 49, P. 11} but still wanted to discuss side 1ssues of “the two issues we need to decide

on Monday are insurance and the water meter,” a possible lease back and clarifying the

Defendants aliege they never received confimidtion of Plaintiff’s finaneing which would
have been required at the closing which they refused to.allow.

28.. Defendant’s Statement of Fact Paragraphs 60-61 reflect Defendant’s
comments as to utilities and her own legal deseription as well as why she now asserts she
move it if no-one paid me for it. 'The issue of get your stutf out in two weeks because we
are coming in and where was I goingto go...It became an issue with iy home [ife, and
that's when it got to be tee much and it escalated from all those points en.” (Defendant’s

Briefat Par. 61).



30. Defendant’s Statement of Fact Paragraphs 71-93 reflect Defendant’s counsels

“arguments” at the Pretrial hearings.

31. The Tournal Entry requirinig Spetific Performance and addressing Defendant’s
arguments was entered on December 3, 2016 (ROA Vol. 2, P.261).

32. The Defendants then appealed but have. fiot posted the bond set by the Distriet
Court.at $160,000.00 to acquireastay. (ROA Vol. 2, P. 299).

V. Argument and Authority

There are two ways 1o look at the Defendant’s arguments, Are they exercising the

Inherent it every Kansas contract, except an employment-at-will contract, is a duty
of good faith and fair dealing:. The duty of good faith and fair dealing is an implied
undertaking in every contract on the part.of each party that he or she will niot intentional Iy
and purposely do-anything to. prevent the other party from carrying out his or her partof
ihe agreement, or dcanyt;hiﬁg_ﬂiat will have theeffect of :d;ejstmying;m i’nj tring therlght
of the other party to receive the fruits of the soniract. Ordinarily, if one exacts a promise
from another to perform an act, the law implies a connter promise against arbitrary or

unreasonable conduct on the part of the promisee. See, Waste Connections of Kansag,




poration, 296 Kan. 943, 298 P.3d 250 (2013),
A. Background
The Indian Country Mini Ma

118 a convenience store [ocated at 20330 US-75
Hwy, Holton, Kunsas. After several years of discussion between Roger Aldis and Tery
Rumumer, Mr. Aldis provided Mr. Hummer with a contract which Aldis had used in
regard to a previous attempt to purchase the Mini-Mart that had failed due.to lick of
financing. Humimer signed the document, Aldis took the agreement to his partner, Nissen,
and on March 20, 2006, Carla Nissen signed off on the written contract for the sale of the
real estate arid personal property. The Agreerient Provides for the sale of the Mini Mart.
for One Million Four Hundred and Fifty Thousand Dollars and Zero Cents
($1.450.000.00), plus the inventory at the time of closing. (See Contract attached as
Appiendix 1).

Purchaser prior to the closing of this-contract, as evidence of marketable title, a standard

owner’s preliminary title insurance report”, The preliminary title report was not received
antil My 26, 2006.

As this Court of Appeals has alteady ruled in the first appeal 44 Kan.App.2d 303,
304, “hoth Hummer and Indian Country continued fo actively work towards closing the
deal in April, May and June 2016...” After the title report was received, a closing date
was immediately agreed to by the parties.

Mr. Hummer and Mr. Aldis scheduled the closing for May 31, 2006. The



Defendants deny a closing was set but their owii factual siatements set out the uridisputed
fact that Mr. Aldis.called Mr; Humimer the day before closing and told him the
Defendants had decided to not close. (See Fact Statement No. 4 above quoted from
preliminary title insuranee repott (May 26, 2006) was provided.

On the night before closing, the Deféndants admit Aldis called Teérry Hummer and

told him that they were not closing on the sale: of the Mini Mart and ‘that they did not want
to go thtough with the deal. The Defendants poinit out in their Fact Statérents 45 and 49,
a letter from the Defendam’s attorney dated the next.day, on June 1, 20186, confirmed the

close. (Defendant’s Fact Statement No. 49), “The Petition herein was filed oni June 1 5,
2006, within 15 days of that refusal to close.

B. Defendant’s Issne No. 1- The Trial Court's Legal Ruling and Procedure

The Defendants argue that the District Court ruled on a summary judgment motion
withiout a motion being filed.

The Defendants raise every kind of argurhent they ean to-change the fact that
without question. {Appendix. | hereto).

The Defendant’s arguments are all based upon theif position. that the Court should

The fact is that the patties negotiated and entered into a written contract.
When & court is faced with a written contract, certain standards of review apply.
The case 'was alivady at the Pretrial stage and Supreme Court Rule 140 requires:

“{¢) Procedural Steps. A final preteial confereiice must be conducted.
substantially in conformity with the following procedural steps: ...

10



{6) The court may rule on any motions, including motions in limine; for
dismissal, judgment on the pleadings, or summary judgment...

(15) The court determines whether briefs may be filed and, if so, specifies
the time for filing them. -

(16) The court defermines any procediirés that ray.aid in disposition of the-

case, including:™
Here, the Court was faced with a Specific Performance of a contract cise and
required the parties to brief that issue.
1. Standard of Review - Contract Cases
After briefing by the parties, the District Court applied the standards of review for
contract cases.

In an equitable proceeding for specific petformance of 2 contract the court looks to

the real intent-of the parties snd-enforces the contact accordingly. Debauge Bros. V.
hitsitt, 512 P.2d 487, 212 Kan. 758 (1973). The interpretation and legal effect of

¢ of Americs,
426,431, 109 P.3d 1146(2005). The primary rule for interproting written contracts is to
aseertain the parties” intent, 1f the terms of the: contract are clear, the intent ofthe parties

is 1o be determined from the contract language without applying riles of construction,

s, Ine., 283 Kan, 432, 436, 153 P.3d 550 (2007).
Any Court's analysis:must begin with the four comers of the instrument jtself.

See Safélite Glass C

11



oid Bank, 250 Kan. 747, 751,829 P.2d 903 (1992), Whethera

written instrument is ambiguous is & matter of law subject to de novo review. Investeor

L.P. ¥ Simpson Invest

ment Co:, L.C, 267 Kan. 840, 847, 983 P.2d 265 {1999).

46.P:3d 1120 (2002) states:

“The primary rule in interpreting written contracts is to-ascertain the intent
of the parties, If thie torms of the contract are cleat, there is no room for
rutes.of construction, and the intent of the partics is determined from tie
conwact itself. [Citation omitted ] A party to a contract has & duty fo read
: contract less binding, [Citation om X1
itract ns provisions or language of doubtful or conflicting
[Citation-omitted. ] Put another way: ‘Ambiguity in 4w
not appear-until the application of pertinent rales of

A rpretation to the
face of the instrument leaves it genuinely uncenain which one 6f two or
mare meanings is the proper meaning.’ [Citation emitted.] B Ore @ contract
is determined to be ambiguous, ihe language must be given a fair;
teasonable, and practical construetion. [Citation omitted.]” 273 Kan, at 921,
(Emphasis added). |

Hochard v. Deiter, 219 Kan. 738, 549 P.2d 970 (1976) states at syliabus Par, 2:

*2. When the party seeking specific performance of a Contract establishes
. g spec ]

d binding contract, which is definite and certain in its
terms and ¢ontaing the requisite of mutuality of obligation, and is one which
is free from unfairness, fraud, or averreaching, and enforceable without
injustice upon the party a it whom enforcemient is sought, the cowrt
will, when the temedy at law for the breach of such contract is inadequate
amd-the enforcement of specific performance will not be inequitable,
‘oppressive, or unconscionable er result in andue hardship; grant a decree
oFspecific performance as a matter of course or right.

« Where the trial court abuses its discretion and arbitrarily refuses to order

Specific performance of a contract in a proper case it is within the power of
this court'to reverse the judgment of the trial coutt and order that the
contract be spetifically enforced”. (Emphasis added),

When specific performance is involved, the court is allowed considerable latitude

in making orders to:obtain equity bétween the parties. Schaefer & Asspeigtes v,

1z



Schirmer, 3 Kan.App.2d 114, 590 P.2d 1087 (1979).
I an equitable proceeding for specific performance of a contract the.court looks to

the real intent of the parties and enforces the contract accordingy, as a matter of law.

Debauge Bros. v. Whitsitt, 512 P.2d 487, 212 Kan. 758 (1973); MeGinley v. Bank o
N.A,, 279 Kan.426, 431, 109 P34 1146 (2005); City of Togeka v. Wat
Dev. Group. 265 Kan. 148, | 52-53, 959 P.2d 894 (1998). Unrau v. Kidron Bethel
Services. Inc., 271 Kan, 743, 763, 27 P.3d [(2001).

Iierpreting a written contract that is free from ambiguity is a judicial function and
does not require oral testimony to determing the contract’s meaning. Ambiguityin a

Gontract does not appear until two or more meanings ¢an be consteusid from the contract

provisions. Gof

 v. Beren, 254 Kan. 418, 426-27, 867 P.2d 330 (1994).
2. Application of Standards to our Facts - Procedure Used
atthe four comers of the contract and decide whether the contract termis, tised by the
parties, have two or more meanings. The Defendants were given the opportunity to comme
19y
THE COURT: I'm just thinking here. Wouildn't it be logical, then, for you
to brief the issue of ambiguity of the contract or nonainbiguity, the contract

speaks for itself'and the Court can rule on that and then we’ll know where
‘we're going from there?

THE COURT: I don’t want to drag a jury in here and send them home, We
have to.decide this before the trial. 1don’t know how long you need, I
don’t need reams of paper. 1 just need the specific.onspoint authorities
relied onand —

Disteict Courts exercise considerable latitude in managing cases and dockers, so

13



this procedure to determine the legal issueof the contract interpretation and legal effest,
which are matters of law, is & discretionary call that is seviewed for abuse of diseretion.

See Holt v. State, 290 Kan. 491, 497-98, 232 P.3d 848 (2010): (recognizing inherent.

authority to control docket); Harsch v, Miller, 288 Kan. 280, 288, 200 P.3d 467 (2009)
(recognizing authority to manage case).. A district coort abuses #s discretion by ruling i
Court uilized the most common sense and logical method to apply the Standards of
Review to the contract before it.

“The Defendants argue summary judgment cases which do not support their

position; where discovery was nut-completed; where there-was no written contract or

where there were comeiunications. not resulting in a formal coritract. See for example

writing:..”

Iry [ntegrated Living

, 106 F.Supp. At 1143, cited by the Defendants, the Court was
faced with 2 written contract whete the'party was arguing that a provision in the contract
should-be “interpreted™ to waive interest on past due amounts. The Court granted

summary judgment enforeing th

coniragl and stating at 106 F.Supp.2d at 1143:

“Under Kangas law, the 15sue of whether a-.contract is ambiguous is a
question of law ta.be determined by the court. -Clag . v, Pridential Ins. Co.
OF America, 204 Kan, 487, 464 P.2d 253, 256 (1970). If the contract is not
anibiguous, the gontract must be enforced as written.

1d. Courts should not attempl {o create ambiguity in & contract where, in



comm
Fidelity and Guar; O
[4] The Couri finds:
(1144) The court is unwilling 16 accept the defendant’s position and read
ambiguity into the contract where it is clear no genuine controversy exists,
The statement that the payments were to be made without interést was
cleatly used solely to indieate that there was no interest-to be charged on the
loan itself. This ismuch different than stating that the plaintiff would not
charge the defendant interest on the debts that acerued when installments
went unpaid.

In the other case cited by the Defendants, Hoxeng v: Topeka Broadcomm, Inc.,
911 FSupp. 1323 (D. Kan. 1996), the Court was faced with a letter of intent, two other
letrers and an expressed intent to proceed “with the poteniial sale”, prior to drafting and
execution of a formal writing, “The Court determined that under such circumstances the
lssue of whethier the parties entered a contract was a fact issue. (911 F.Supp. At 1327).

That case is clearly distinguishablc from this case where thers was the “drafting
and execution of a formal writing”™. Tn Hoxeng the court stated at Syl. Par, § and at 13312

But where the intent of the parties iz clear that ths 'y are negotiating with ari

understanding that the terms of the contract are not fully agreed upon and a
written formal agreement is contemplated a binding contract does not come
into existence in the absence of execution of the formal document. {Weil &
‘Associates v. Urban Renewal Ageacy, 206 Kan. 403,475 P.2d §75). King
v. Wenger, 219 Kan. 668, 671-72, 549 P,2d 986 (1976). T

determine whether the “executed formal document” was ambiguous as a matter of aw,
The Sf&ﬂ&antsvtry to get arcund these standards byargumg that a4 contract was
not *“formed”;
C. Defendant’s Issues IT, 1Y and IV - Contract Formation and Alleged
Ambiguities.
were ambiguities which caused questions:of fact as to whisther the parties “formed a



contract”,
The “existence and terms™ of the contract signed by thess parties are undisputed.
The signed contraet oxists and one must again question whether the Defeidants are acling

in good faith to “not intentionally and purposely do anything to prevent the other party

from carrying out his or her part of the agreement”, (See Appendix 1 hereto).
1. Standards of Review - Contriict Formation

Once the “existence-and terms™ of a ontract are established, their interpratation

West Ine. v, Oak Park Mall, LLC, 44
Kani.App. 2d 35, 46, 234 P.3d 833 (2010).

The Defendants also cite the M. West casé but then ignore the existence of the
CONTact.

The Defendant’s “arguments”™ that the court should have Jooked at negotiatians
and parol statements are the very reason for the establishiment of our precedent and the
statute of frauds, which prohibit the use of such incompetent evidence and arguments.
Our contract law is based upon the standards of review above and ot the Defendant’s

argumetits.

As long ago as 1922, in Price v, Shay, 110 Kan, 351, 203 P, 1105 (1922), the

Supreme Court ordered judgment for the Plaintiffs on a written confract when the
Defendant argued “the-instrument differed from his understanding of
was”. (110 Kan, At 355).

The Erice court cited our general rules and refused to allow Defendant to escape

*To permit a party, when sued on a writfen contract, 1o admit that he signed
it bul to deny that it expresses the-agreement he made; or to allow him to
admit that he signed it but did not read it or know its stipulations, would
absolutely destroy the value of all contracts. The purpose of theruie iz to
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give stability to written agreemetits, and to remove the temptation and

possibility of perjury, which would be afforded if parol evidence was

admissible..If a person cannot read the instrument, it Is as much his duty to
procure some reliable person to read and explain it to him before he signs it,
as it would be to read 1t before he signed it if he were ableto do so, and his
failuee 10 oblain & reading and explanation of it is such gross negligence as
will estop him from avoiding it on the ground that he was ignoratit of its
contents.” (6 R.C.L. 624, 625; followed and approved in Bums v, Spiker,
109 Kan. 22,202 . 370). “

While, as we have seen, one of the purposes of the rule making incompetent
parol evidence to contradict & written instruinent is to remoye the
temptation and possibility of perjury which would be afforded if parol

evidence was admissible...

In Deming v. Wailace. 73 Kan. 291, 85 P. 139, it was hield that the rule that
oral representations of inducements preceding or contemporaneons with the
agreement are merged in the writing, is subject to the exception that it the
representations amount to frand which avoids the written contract they are
not merged therein, and parol evidence is admissible to show the fraud.

z 3.

In Kansas, we adhiere to the general principle that competent parties may make

contracts on their own terms, provided they are neithier. illegal nor conteaty to public

policy, and that in the-absence of fraud, mistake, or durgss a par

v who has fairly and

voluntarily entered int6-such a contract is bound. This rule applies regardless 6f a failare

10 read the:contract or inclusion: Qf*{e-;diisadvama;ggaus 1a one patty.

0., 219 Kan. 755, 757, 549 P.2d 903 (1976); W.

Claassen, 218 Kan. 577, 580, 545 P.2d 387 (1976).

As the-cases above instruct, When & contract is reduced: to writing, it constitutes the
agreement of the parties.as 1o its subject matter and prior ot contemporaneous oral
agreements. or staternents varying or nullifying its terms are not admissible,

The: Defendants try to get arcund the fict that they entered into a formal written

agreement by arguing that they ean ¢orme up with other terms that could be added 1o the.
contract, so they want the Contract nullified.
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there are always more terms that eould be added to-svery contract.

The guestion is not whether more terms “conld” be-added. The cases above clearly
state that the question is whether the terins actually used are sufficient to form & binding
contract on the subject therein..

The Defendants even cite (o fhiis autherity at their Brief Page 31:

It is generally recoghized in Kansas “for an agreement to be binding it must
be sufficiently definite as to its terms and requirements as to eénable the
court to determine what aels are to be performed and when performance is
complete™. Adams Parker Furniture, Inc. v. Ethan Allen, Ine., 1988 WL
235667, (D.Kan. Aug,, 16, [988)(quoting Hayes v. Underwood. 196 Kan.
263, 267-68, 411 P2d 717, 721 ( [966))....

iy

The terms of & contract are reagonably certain if they provide a basis for

Here, the Contract Par. | includes not onfy the land fwith the survey attached) but
alst:

And all personal property presently located thereon, including:

All gasoline pumping equipment, convenience store shelving,
fixtures and equipment, signs, telephone numbers, and any supplies
or inventory presently located on the described premises along with
all building curveatly located on the grounds. The Tex-Mex
equipment and [ixtures.are not part of the:contract and will not be
included in the sale. '
The Conitraet then provides foran inventory of the-contents:
Further, Contract Par. 10 is the Defendant’s warranty of the “property storage.
These terms are imore than sufficient ta enable the District Court to determine if
the land and personal property was to be sold.
In Brown v. Oliver, 123 Kan. 711,256 P, 1008 (1927), the court allowed parole
evidence to prove that a contract of sale for a hotel building included the furniture in the

building, sveit though the fumiture was not specified in the written contract. The court



found that the written instrument was not intended to constitute exclusive evidence of an
entire transaction of sale, but was intended to relate to the real estate only, 123 Kan. at
713 stating:

"The wriling was appropriate to evidence a sale of real estate 10 be
consummated in the future, and was devoted fo thet subject. Ttwas
unambiguous, made no referefice to any item of personal property, and
any sobject except land and matters incidental to the land described.

The parties were not obliged to extend the writing beyond the single
subject of land, They could leave personal propetty included in the
transaction of sale to be ransferred by bill of sale or by delivery on payment

rice. (SLLL&W. Rly. Co. v. Maddox, 18 Kan. 546). Suchan
arrangement would not contradict any provision of the land contract
because it purported o relate to lanid only...When the court, not the jury,
had determined in this manner the preliminary questions of what the

v o or. whethet parol

evidence of sale of the furniture should be received and go'to the jury.

estate contract and then any peripheral issues, if any remain and were still nadecided,

would go'to a jury.

determined to be an oral cantract or supplemsints to the contraet, Instead, they are using
those later conversations as a sword to nullify the written contract and do not request

enforcenient of any of their incidental later convetsations.

The Brown Court recognized the doctrisie of “partial integration” permits parole
when & portion of a transaction has been embodied i a single wriiin g and the remainder
hes been left inisome other form. Brown, 123 Kan. at 713, 1fa term or subject was ot

coveted it the written document, then parole ¢videnice may bé offered on the




ing). (Emphasis added),

Parole evidence which tends to vary or contradict the terms of & written contract
must be siricken and such evidence should niot be considered by a court in reaching its

degision. Such evidence is considered to be incompetent and its admission is in violation

of the parole evidence rule. Gibbs v. Etb

» 198 Kan. 403, 412, 424 P.2d 276 (1967):
2. Application of Standards to each of Defendant’s lasues

argument to another and back again, but their arguments can be boiled dowi to the

following:

#.. The G 1era Sales Laris

c. The sybject Contract contains, within its
four corners, all of the necessary elements of a real sstate sales contract {price, property,
closing terms and signatures). The outward expression of assent in the written coritract is
suffisient to form an enforceable contract. (See Fact Statements shove 3(A) through (N}
for more details).

The written contract provides for the sale of the Mini Mart for One Million
Four [Hundred and Fifty Thousand Dollars and Zero Cents ($1,450,000.00), plus a
2(a).(bh)(c) and (d)].

Iris the Defendarit’s duty to-come forward with alleged contract terms that have

bwo-or more meanings. The Defendants have not dosie so, The Contrict has no materiat
ambiguity in its terms. Al essential terms and conditions were agreed upon.

"It determining intent to form a contract, the test is objective, rather than
subjective, meaning that the relevant inguiry is the 'manifestation of a



party’s intention, rather than the actual or real intention.’ [Citation omitted.]
Put another way, the ‘inguiry will focus not on the question of whether
the subjective minds of the: parties have met, but oo whether their
outward expression of assent is sufficient te-form a contraet,’ {Citation
omitted.]"(Emphasis addedy Southwest & Assocs.. Ing, v. Steven

rptises, 32 Kan.App.2d 778, 781,88 P.3d 1246,

The subject Contract contains all of the necessary elements (price, property,
closing verms and signidtures).

The: Dieferidants have asserted that the contract was not really a contraet but rather
something like a staitibg. point for negotiations, Such a position makes no sense given the
plain language of the Defendant’s own written apreement;

b. The Plalotifs N;

ame lssue. The Defendant argues that the Plaintiff’s
name is different than on the Contract face, bul the issne of PlaintifP's nante as used on
the Contract has already been decided by the Court of Appeals.

This Court of Aﬂﬁéﬁis has-already established the “law of the case™ s to the

omer did
¢ any i Al -ffec o anfameabﬂﬁy 0{ the pumhase agreemt:nt
é Under the: I"asts of this case, Plaintiff i a l-t:gal f:ntity with bufﬁclem
standmg t@ sue Detendmts igg‘;_;gecxﬁu formanc th 3

{2013) ("The law of the case prevents re-litigation of the same issues within sucoessive

stages of the same suit."): State'v. Collier, 263 Kan. 629, Syl. , 3, 952 P.2d 1326 (1998):

("[O]nce an issue is decided by the: [appellate] court; it should not be re-



litigated or reconsidered unless it is clearly erroneous...to assure the
abedience of lower courts to the decisions of appellate courts.” 263 Kan,
629,952 P.2d 1326, Syl. , 2.

itle Issue. The Defendants then assert that the Contract
is ambiguous because there is “rio tirne frame to deliver marketable title”.

Paragraph 4-of the Contract requires the Defendants 1o “make available to

said preliminary owner’s title insurance report, Purchaser shall have a reasonable time
nat 1o exceed five days to exaniing...” and allows the purchaser to object fo any title issues
but that time does not begin uanl “apen delivery of said preliminary owner’s title
insurance report...”

‘The Drefendants admitted at the Preirial they did not provide the preliminary title

report which is required in said Paragraph 4. The Defendants. argue in their Issue No. TV

that the:Court considered the Defendant’s own admissions

which they claim 10 be

Later in the Contract, Paragraph 8 then states: “Unless additional time is required
to provide marketable title; this Contract shall be:closed on or before forty-five days from
As the cases cited above requive, all of these paragraphs must be construed

together and in harmony with each oiher rather than by eritical analysis of the oné isolated

phrase argued by Defendants. Before # contraet is determined to be ambiguous, the

language must he given a fair, reasonable, and practical construction. ‘Where thee is no



both irifer 4 reasonable time is intended.

lit Hochard v. Deiter, 219 Kan. 738, 549 P.2d 970:(1976) the Suprems Court ruled:

“The trial court erred in refusing to-order specific performarice of the

contract™... (219 Kan. At 738).

Hochards with mierchantable title...

The sale was not consummited because the Deiters

0 Kan. At

[nasmuch as the instant contract did not specify a time limit withio
which the Deiters were to furnish merchantable title, it must be
assumed that a reasenable time was intended... {219 Kan, At742).

Where the parties have fieely entered into a fair and reasonable contract and
enforcement of its terms would not work & hardship or-otherwise be
inequitable, the parties are entitled to a decree of specific enforcement, We
conclude the trial court erroneously refused to specifieally enforce the.
contract (Eophasis added)(219 Kan, At 743).

Even though the Defendants failed to provide evidence of marketable title as
slearly zrczquimdfin the Contract; the Plaintiff ordered a report and attemgpited to glose

before closing, Mr: Aldis, the Defendant’s partrer, called Terry Hummer and told him

that Defendants were not closing on the sale of the Mini Mart. Why: would Mr. Aldis call
and refuse to close “tomorrow™ unless a closing was scheduled for “fomorrow™? The
Defendant’s arguinents do not follow logically when they use these-very facts in their
Brief to claim that no closing was set. The Defendarits admit they refused to close and
above). The Petition for Specific Performance of the said comfract herein was filed herein
on Jung [5, 2006,

inary title report, which

start the review period and objection period, but then Defendants complain that the:



Plaintiff did not close within 45 days of signing the Contract. The Diefendant’s real
argument is that they wanted the District Court to ce-write the Contraet to state this
Contract “must be elosed before May 4” and 16 delete all the specific due diligence title
proof.

The Defendany’s argument is that since they failed to provide the title Teport,
which they agreed in writing to provide, that they should be allowed to *aulli £y the
Contract,

Ap

Ty 102 contract cannol prevent performance by another and derive any
benefit, or escape any lisbility, from his own failure to-perform a necessary promissory
condition that prevents the completion of the transaction. Wallerius v. Hare, 194 Kan,
408, 399 P.2d 543 (1965); Talhott v. Nibert, 167 Kan. 138,206 P.2d 131 (1949); and

upply Co., 201 Kan. 507, 515, 441 P.2d 867 (1968).

A party to a contract will not be permitted, ini the absence of justifiable cause, to
interfere, hinder, or prevent performance by an advetse party and claim benefits or ‘escape:
lizbility on the ground of nonperformance. Briney v, Toews, 150 Kan. 489, 95 P.2d 355

(1939).

p.lnc.. 807 F.Supp. 1007, 1022 (SDN.Y. [992). 13 Williston on
Contracts §39:6, pp. 530-31, explains that the prevention doctrine is based o the duty of
good faith as follows:

“[T]he principle of prevention is based on the implied agreement of the

parties to g contract to proceed in good faith and cooperate in performning
the contract in accordance with its expressed intent and, therefore, to
from committing any willful act or omission that would interfere with

‘other party or prevent or make it impossible for the other party to perform.™




Courts in'other jurisdictions have held that when a contract contains a condition
Precedent to:a party’s performance obligation and the oceurtenice of the condition is

within the control of that party, the party must iake 4 good-faith effort to bring about the

condition.. Johason v. Lambros, 143 Idaho 468, 474, 147 P.3d 100 (2006); see

n. Inc. 833 NE2d 533, 539 (Ind. App.2005)( A} party
may not rely onthe failure of a condition precedent to exvuse perforiianee where that

arty’s own action or inaction caused the failure. 'When 4 part;

y retaing-conirol over when

the condition will be fulfilled, it has an implied obligation to make a reasonable and good

faith effort to satisfy the condition.”);

Brown v, Alron. lne, 223 Neb. 1, 4, 388 NW2d 67
Northpark. LLC v. NW. LLC. 123 Wash.App. 73, 82, 96 P.3d 454

It is a principle in the Iaw of contracts that = bilateral contract contains an implied
condition on both parties to. cooperate with each other in obtaining the goals-of the

contract. See Vanadium Corporation v. Fidelity & Depasit Co., 159 F.2d 105, 108:(2d

Cir. 1947)(**[Wherever the cooperation of the promisee is necessary for the performance
of the promiise, there is & condition implied in fact that the cooperation will be given. ™.
Moreover,not only isthere an implied condition for the parties to cooperate in such
performance if cooperation {s necessary in achieving the goals of the bilateral contract,
but there:is also an implied condition to not prevent performance or make it impossible
for the other pariy to perform. M.
at 53-54, 234 P 3d 833 (2010),

d. L

tilities. The Defendant argues that the contract did riot contain terms dealing
with the utilities such as water service, propane:service, telephone service, and lagoon

service. Utilities are changed and transferred in every sale and this is an isste with the
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utility providers, after closing. This is akin to the very “side issue” argument rejected in

v v Oliver, cited above, where the Coutt refused to allow incidental side jssues to

bar specific performance of the writteri contract. Fumermm dant’s pre

sting {ssues and issues the Defendants could have dealt with when they entered the

eontract.

Hardship, fairly and voluntarily assumed as a part of the contract sought to be

abserice of fraud, will not religve a party from spécific performance, 81 C.JS. Specific

Performance §20 pp. 737-740.

Mini Mart. Defendants knew that the utilities were used for both. the business and the
residence and would sieed to be separated. Maoreover, incach case, Mr, Hummer had, and
still higs, made arrangements to either repair or divide the wiilities from the residence.
Thus, not only were the issues, with regards to the utilities, vritted and nonessential
terms, but items easily remedied and still ready to be dealt with by Mr, Hummer, They are
not issues “which go to the very heart of the transaction™.

& Leg

description provided by the Defendants for the contract was incorreet, at first. ‘The

al Descriptior

. The next of Defendant's arguments i that the property

Defendants do not explain that they then provided a second legal description to attach

1t should be noted, again, that the Contract is clear that it covered all the property
“tanks, equipment, and all fixtures™ which go along with the store plus all “leak detection

equipment”, (See Fact Statemerit No. 3C and L above). Defendants canaot escape the.

26



terms of the contract on the basis of them creating an issue,

The Contract. cleatly provides the street address of the Mini Matt and requires the:
Defendants o aitach the legal description. The Defendants, at first submitted one survey
and then provided the final survey, (ROA Vol. 2, P, 209}, At one time the Defendants
were elaiming that they forgot to reserve an easement to Defendants residence (although
the Defendants own the surrounding property) and at another time the Defendants were
claiming there is no-entrance to ither property (although the survey clearly shows the
public road-and 1.8, Highway). These are also problems specifically created by the
Defendants. Mr. Hummer did not provide any of the “attached” property descriptions, the
Defendants Aldis and Nissen did. If the property description the Defendants provided and
then corrected is incorrect or.deficient as to storage tanks, it is a result of Defendants
Aldis and Nissen moving the property lines around and providing two very similar but

different surveys, which are almost identical. Moreover, Nissen owns all of the property

at issue and all of the surrounding property except for the State Highway. Access to both
properties is-clearly available from the public road off the 1J.S. Highway.

With regard to the Defendant’s desire to reserve a proposed sasement across part
of the property sold, the parties started discussions after the Defendants refused to close,
butieven with such 4 supplemental easement, the Defendants still refuse to close. They
have niever requested any relief such as “enforcing” the proposed easement that the

Plaititiffs drafted, a5 a s

plement

Dafenc

g, 1f the Defendants really wanted an easement across the subjest property

wouldn’t they be requesting it herein as-alternative relief (or are they just using this as an

excusetonulli fy the: C

ontract). Further, the Defendant has every ability to-access her

property from her other surrounding land, That access is 100% within her own hands.
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The Defendants then arguein their Issue No, 5 that their failure to teéserve an
¢asement in the Contract violates the statute'of frauds? The Defendants appear to bg
arguing that, after the Contract was entered into, they decided they wanted an access
easement across the subiject property, rather thian using their sureunding property. for
access, and that since they refiised to agree fo 4 supplemental written easement, which
would be solely for their-own benefit, the previously executed written Centract, already
entered into, should be nullified.

Again, the Defendants do net request that 4n easemeit be found to'supplement the

Contract. They argue that since they missed this clearly available issie in the original

Contract and since they new want ta get out of the subject Sales Contract, they should be

shows they arenotacting in good faith to work towards compléting the Cantract. They
arg.doing everything they ¢an to avoid the writter Contract.
Agissiated above, our:Courts arg clear that if a téem or subject was not covered in

the written document, then parole.evidence may be-offered on the omitted term g0 long as

must be stricken-and such evidence should not be considered by a court in reaching its

decision. Such evidence is considered to be incompetent and its admission is in violation

of the parsle evidence rule. Id,

Further, if the Defendants are elaiming they created 2 mutual mistake of fact,
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similar to specific performance, reformation is an equitable remedy available to corvect

mutual mistakes of fact See Sck

awra, 218 Kan. 67, Syl, P. 2, 542 P.2d 710

Finally, even if the Defendants were completely cut off, which they are not,
Kansas law implies easements for ingress and egress when someone sells:a piece of their

land. See Homer v, Heerse)

2, 202 Kan. 250, 254, 447 P.2d 811 (1968} (implied
wasement by niecessily is created whenever property is completely surrounded by
adjoining lands).

£, The Diefendant’s Lagoon |

The Defendants next argue that the other amibiguous term, s that the Contract

refers to the lagoon “on the property”. First, the use of the Diefendant’s lagoon is ot

material at all to the Plaintiff as commercial disposal equipment is availabie for all such

clearly addressed in'the Contract. The Defendants atgue the lagoon was on the
Defendant’s property whea it was all one piece of graund, but afier sculpting out the area
for the mini-mart, the lagoon is on the remaining property owned by the Defendant

The Contract paragraph 2(¢) refers to the lagoon used by the mini-mert and the
Defendants have not provided any evidence of two different meanings as to that lagoon or
that the parties “intent” was to include any other lagoons than the one that actually exists
and is being used by the mini mart being sold. There are not two “understandings” as to
any lagoon. There is one understanding as to the onfy lagoon. The Contract here clearly

grants 1 Plaintiff “full access and right to the lagoons located on the property for as long



as purchaser owns the praperty in.question”. (Contract Par. 2). This contract creates a

Every license to do-an act upon land involves the exclusive occupation of
the land by the licensee, so far as is necessary to do the act, and no

further.. Agreements have been held to be licenses by which the awner of
realty has given to another permission to maintain thereon harse sheds..a
logging road, a bathliouse, & sheet-music business in space in & department
store for which “rental” was to be paid, and billbosrds...and t6 Dow the laml
with water...A permit 10 graze sheep although called a lease has beeny held
to be but a license... The oceupancy by a licensee may and often is-of a very
temporaty character, but it also may be in some cases for rather notorious

and continuous purposes, such as maintaining a building or other residence
thereon.” (Citations omitied).

The terms of the license are set out in this Contract..

The Defendant’s final arguments all deal with what they assert are negotiations

that wete never agreed upon. ‘The Contract is sufficient to evidence d sale of real estate to

nothing to indicate the parties were dealing with other issues. The parties-were not
obliged to extend the writing further:
Twao pecsons may fully agree upon-the terms of a contract knowing that there are:

other matters on which they hiavé notagréed and on which they may expect further

Constructio

P.2d 508:(1975).

being an enforceahle contract. See, Storts'v, Eb ¥ LCo,, 217 Kan. 34, 535

Further, these are Defendants’ pre-existing issues and issues the Defendants should



have realized when they entered the contract.
The rule against specific performance has been said to apply only where the

parties when the contract was made. Hence, hardship, fairly end voluntarily assumed
as.a part of ibe contragt sought to be enforced, cannot prevail fo stay & specific

performance thereof, and & bad bargain, i the absence of fraud, will not refieve A party

from specific performance. 81 €.J.S., Specific Performance §20, pp. 737-740. 7

Estate v. Wirt

, T Kan.App.2d 186, 638 P.2d 985.(1982).

In each case; these were not hidden issues but ones the Defendants specifically
created when they built the property and'used the same services for the residence and
Mini Mart,

Not otily were the additional issues, omitied and nonessential terms, but items
easily remisdied. They are not issues “which go'to the véry heart of the fransaciion”,

h. Defendant’s Last Issues

The Defendant’s acguments are & clear showing that they did not take good faith
actions and that they set up road blocks 1o closing, Now they are:using those road blocks
o avoid theirduty to sell the property.

The Defendants then claim that sinee they refused to-close the day before the

closing and revoked “thie deal,” (Fact Statement 4 above), the Plajntiff did not prove to

tl'lemthey sould have fMnanced the property. This too was 100% in the hands of the.
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Finally, the Defendants-argue the sale cannot be closed at all. until the 2 million

dollar unpaid Kansas Department of Revenue tax lien is fesolved and that they have been

negotiating with KDOR for several years. First, lien releases are peovided every single

on all of that secured property to allow the sales to go through. Most creditors that have
already been given “several years™ of broken promises with no payments (as is ocourring
already in this case) are extremely happy to release liens so thatan arms length sale can
be closed and so that the creditor (KDOR) can finally get a payment,

The alternative for the creditor (KDORY), is for the creditor to file an action to seize

the mini-mart and all the secured assets and sell the assets at auction or ata “fire” sale,
which usually results in a greater loss than compared with allowing this arms-length
transaction to close and releasing their lien on that praperty.

The Salgs Contract hisre réquires good faith cooperation te provide Plaintiff with
clear title and part-of that process, in every sale, is ‘a'ﬂﬂ'wing the buyer to contact creditors
of the seller to obtain lien releases. The Defendsnts are absolutely refusing any contact
here because they are-obviously tat negotiating forthe Plaintiff/Buyer for a lien release.
They appear to just be contifiing their “years™ of negotiating with KDOR for some larger
settlement of all amounts due, nrcluding their owh personial liability.

are:using this sale to try to make a personal deal with KDOR. Ti the intervening years,
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between the sales coriract and now, the Defendants have taken hundreds of thousands of
dollars out of the mini-mart, ¢ach year, in salaries and distributions. The Defendants have

ng ineentive atall to camplete the contract. If they closed this sale, they would lose the

needs to stop;

The District Court is not “forcing™ a sale, it is holding the Defendants to their
written agreement to sell real estate. The work to be dene in-clesing the sale was clear by
anticipated in this.and every contract for the sale of real property. Doing work to.close a

sale is noreason to defeat the contract,.

The Defendants are not pushing or requesting that any-of their incidental side
issues be enforced. They are using them to destroy their written contract and escape from
their obligations,

The Defendants stated that they were ot going throngh with the closing scheduled
for the next day and then started asking the Plaintiff 1o agree to revoke the comract. The

Defendants couldn’t get the Plaintiff to agree toterminate the existing contract so they
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came up with everything plus the kitchen sink to get out of the coatrait.
If one lovks at all these issues of Defendaiits as a way to supplement or complete

the contract, that is one thing as these issues would not have stopped 4 closing, Butitis

‘WHEREFORE 1h¢_:Blaintiff;rﬁsp¢cthy submits that the Distriet Court did not exr

in granting specific performance of the Contract.

J8LS e;ﬁ:e_n P Weir

300 & W{nmnakm Dr Ste. 202
Tot eka Kansas 66614
:_Ph (785) 135-3030 .

I, Stephen P. Weir, attumey fér vthe ‘prﬁllﬁﬁq cemi“y that on the 15" day of Fune,
2017, a true and.correct-copy of the above and foregoing Briel of Appellee, was e-filed

with the Court and a copy to counsel either e-mailed or placed in the United Siates mail,
postage prepaid, addressed as follows:

Original; Clerk of the Court of Appeals
Kansas Judicial Center
300 W. 10th Street

Topeka, KS 66612

Copy: J. Phillip Gragson
. Henson, Hutton, Mudrick & Gragson, LLP
100 SE 9% Street, 2™ Floor
Topeka, KS 66612

Isl Stephen P, Weir
Stephen P, Weir, #11624
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HEY-31-2008 WED 09:41 AK LAWeRS TITLE FAN NO. 785

AGREEMENT FOR FURCHASE Op REAL g8

TATE AMD PERSONAL,
PROPERTY

THIS CONTRACT mude this 20 day of MAREH
Bini Mart, & Kansag General Parmership, and Caga 1o Misser (collectively reforred i
“Seller®), wpd. HM e L’fp,ugg_g Lte

“Purcliasct™)

ax

- (Teltmed o heiwm as

FOR GOOD AN v

ALUABLE f’ﬂwb;\. ERATION, celler ang Purchaser agive.ay
Tollgwe:

L. Sgller agreny to sel] and Purchaser

BEITES TG by tha Tollowing rear sRt locaied
Jackeon Cmmty, Kanses, vommonly mows 25
L .

20330 US.75 Bwy Holo, Kansas with
L83 Desaription as follows:
Sec Attachmem ™ A”

And all persona) Property prosently located thsreon, ineluding:

Al pasoline Pumplng: equinment cOnvimienss giore
Tﬂ!ﬁaﬂ._ e gumbers, and any supplies gy
slong with ol budldg

A It part of thae

*helwng fixwores and SRUDEIENL, Sigmg,
{ovetitary esently {owated on e desenbed premises

08 currently locatsd on the o unds The Tox<Mex squipment and fxures
omerac and will por ve melnded ; iy the: Sale.

2 Thetota) Pulthase priee 15 -ome miflig

lio four hundued Bty thousand doliars (3 LAS6.000) 1
Plus the value o ; mveniary and supplies determnsd. 28 herein provaded payable as fodlowe

) Faymien castt by the Parefiaser at e me of tosos of &l amisuses
exgem fur Invemory any Bupphes wivich shall he PE as sa fanly belei

Focs

29 . by aad betwesy Inchan Courry
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Page 2 of 5

(%) Auinvepopy Teconciliation shall verut the day of closmays of Thys

WARSSCUON: A inventary service thobe greed Bpon by the parties, shall be

eiployed lo ke the toventory, which hnll b dune i the PEEgenes of
FEpreSentatives om both Purchaser and Seller, g he BpEge .tizf‘v‘nha:invgnrmy

service shall be spi‘i?j;:ag:uféﬂiy‘ hatwrees Purchnger dd Sefler:

(&) The purchass price for the wiventory shall by the involes cost for g

HE mveatary, ieluding soda and dali iterny,

cigarettes and beer, witk al} remaing

() The decision of the invexitary servics shal b ‘binding on both parties and
pow ApEroval by the partiss or iy repreSearatve: and upon the detirminatian

Wl e wmventory valye, Rummer Mazicers, LEC uhg 1 pay to Seller the fven tory valus

within bwenty-four (24 Doure dfisy B valie of Ui nventory [y wer dettrimined

(€} The-Purchaser sha “have full seeayg ATt o the lagoons locatsd an.

the: peoperry: o s long as Purchaser pwhs the propeny in fuestion,

A Bellar ghali sRovey markeahbls (itle oy Genaral War-anty Diexd o by delivered to

Firchaser o, e clositie 6 lhia: Ggﬁ},_ﬁ&ﬁiz_; Bpon: e of the g PulcEz price, Free of al]

Ligus and Eocumlsrancag EXGRJST

i f‘{*ma.g,; COLALONES TRSMeNGE dend TERiHenOny, At vitinns,. aabyaf

Way and cxsements of eord, ey, sl de, gt maienlly affto: he
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Page 3 of's

valiie or probibit the use Af the FrOBENTY for us e vendad dse;
(b)  Encumbraness created by Pirchuser Hanr

& Lswlimonss, i any, of Spenial asvessments 46t yer dus:

Pl shll convey owaiup of the personal propere- by sppropriate bl of sule, title
Waaster or other document evidency ncing frée and elear titie 1o purchiassr 4t the elostng of s

13- 00r assume dny ease or reta) agresment presently 1

gonlact. Pnychagm dﬂ’&s ot B

ot gy ‘f»ﬁilfn.i?pmcm localed oy the premses. Likew s, Purchaser, Hodsnot assume pr

Purchise auy secvice of supply agreements the Seller may have made ducing the course of s

PReINtion of the eonveniente store losatad un the premiise:. Seller s 4 range for e rancval

eamplete sy of sl equipmant will be furnished 1o the Pur haser priar 1o closing.

A Seller shall make availsble to Parchaser prior t tlsing of hiz Cononctas

Sesing of this Contiact,  ssandary owmer’s fitle insuranas nojicy whick will insure Purchaser

mastloss or dumage 1o e “dient of the 1ot purchase proe by fesson of detfets in titleof

Seller to:snid pra| Jlake, subieCT to the ahove sxeephons, 1 ‘pon delivery of said preli
Semer's ity insuagey repart, Purehaser siall hive o feaseaable tme nOTI0 Xeuwd Hve (5)

duys o exami Mg sate and renir the same tt Seller wiik Ay wWriitaii :;:;.j;b;@:._@ﬁam o

e matkerability of the titte of the e shallbe quethod wived. trthe Selier saall be s

Yo deliveg iarkeiable fije as eerm pravided, thls Coatract shall beol no tuithe force rethecy

Rrovided, HoWwever, Sefler shall tave 4 feazurable ums qot foexpesd Tty 1307 daye o sanisty
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(O days. p Urchasec shal have the: right 1o wajve sach nbjcc,:xans and o elose gy Conpagy
v though shyectione nave ot besr someeg By e Ssller. The cogt of (e titls iwnranse ang

alf chosing vosts 6f the it tompany-shall e gpht eqmz o oY T and Prirchuser.

. Taxes dng ASSERsBeRts due and payable foi e calengar yesr JO08, syt 2l prags
¥oars, shall be padd by Sejter. Taxes and ASstustiears fo 2008 zhail b Prozated i the date of

Mmg and K“ Xy giel! HESESSAnS Lhﬁl ma}r be Jﬁ\"}ﬁd [[ﬂpﬁsﬁd A b: Come pryable-afiey Seﬁ d

tovizshatl bessumiod wnd paid by Mo Puteluiser. The porsanal Property taxes for 2006 shal)

tie fru-rated 1 the diskg of cl.a:‘.mg} nnd shaf} by Rayatie by Sellevand Purelaser rEspettively,

& Seller wgrees to maintair in Foree, i the closme of this Couraer, alf Lisbiliny
aad casualy wswancs sow in effeet on the- premises and Laprovemsers, i any, gp which thiie

said nsurance shall be canveled, In e evenl ol losg or dg BEe 10 s Dnprovements pior b the

Sellr, sl e oprion of e Purchassr, b wpd i ropat such age o7 applisd o reduce
e purciinsy price. 17 sieh procseds ure inads uate 1o restere: the improvementy ko Sibslantinlsy
ot s condition s befocs such Lo o daraage or e Vet of an uninsired foss o fling

ﬁfv&"ﬁmm“ﬁﬁﬂﬂ petition o acquire all or ay Partof said real egme bafore the. clsing of this

ot ey be caneed st i of either Saller or Purchuser.

7. Prior w the dogs af this Contrast, Purchiuser Shall 1o sell, ssign o tanctis

Hide COMTAGt b7 2y fnteses 1 saidpoperry, without fiese gl SNINE the WOt srsaii ol Seliey,

b Undeer addivenal tme L TEqUired to provide makeGble B, tue Coanast stiall b

VA pOSEESYIES (0 he dedpvapeg

wlassd.oy yr betace forty 4 sHwe o 5 days hj:l’!:m‘."‘t‘ﬂ;t;: date hersot
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Fages af5

o Purshigst wpon siosing,

% Yime (s of the enscnce o tus Conracs.

10, Selier warsants that the PROPORY. SIOrage tanks, squiptment and el fxmues w5 open
wieking ordey and they beve 5o matorial defocts. Legi detection equtpment is inciuded iy the

PUCRAse pice.

Fuancing fo ibe puhuse prioe e set Sor hove, and if such financing cannor be suitaby
aanged by Purchaser, this Congract shall be sull and void und Seller 8ad Purciaser shall be
seleaned. fmm all Imhﬂkw berounder, and any moniss paid hers der shall be cemed 0 she

SELLER PURCHASER
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