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I. Nature qf th~ Case~ 

This is the. ~eQond Appeal in the same case. 

A~ ~evend years of discussion and n~goti,1tiQ.n$ b~tween.R.oger Aldis~ a partner 
pfth~ Pefe1'ldant$/Appe1Iants .and Terry HW1llr1er~ s121.le me.rnbet of Ptah'1tift7A_ppellee, fvlr; 
Aldis provided Mr, Hummer With a con.tta9t to purcha5:~ land and a tttini~thart-husirt¢ss 

which A.ldJs had us«! in regard.Jo a previous attemptto pur(;hase the sarue Mini.-Matt. 
Th~ parties C'hang.ed the names on the .Def~gdant's.-fonner contract draft with th~­

pri0:r purc:l.1aser., The Defendants then refused tc.1 ~Io~e and this act:ipn was -filed for. 

specific perfortllan~~ and damages, The District Gour:t <ilsmt~si:d. this case by tulin.g .that 
the Plaintiff·s- llfil!Je on the contractwaslhcottect The PlaintilfappraJed itrthe first: 

ap:pe$-l and thJ~ Court :reversed: the District Court in App~Uate Case _No. 100}055 HM of 
'.fopekf!,-LLC v: lngian Country Miru Mart.44 }i{:;_ijn.App,,Zd 1.91, 236 P.3d 5.35 (20 IO)· 

finding th~t ~~ rrtistak~-in identifying the Plaintiff did not have any mawrial effott on the 

enforcea~ility o(tlle pur.cl-1.~s~ag;ri:~ment. (44 Kan.App.2-d.at ~yL Par, Sand 6). 

lbe Defe:ridapts petitioned for Review and·the- Supremt! CQurt denied, Review on. 

May l 8~ 2011. Th~ cf\se w~ remanded to the DistrictCowt toall()w the Plaintiff to sue 
lJefeitdartts for specific perfo@aJJ:ce 9f the, imdedyfo.g purchase agreement and ciru:nagt!$ 

fo:rbteach. 

As the fitst appeal was pending, the .PefendMt:s Wfte n.ot paying taxes~ resuJti.tlg in 

t~ li~ns being :filed by the KAAS~ Departrnentofllevenue (KOOR). Attet the rem&1-d, 

the District Court allowed discovery. s~t a prf!tri41. trh1l a.nd trial btieung dates. After S1titi 

Trial Briers were filed and a separl-1:te llt::aring.~et, th:ellistrict Court ruled.on the equit:ablt! 

issue ofspecific perfottnat1¢~ ~~rfi:ndfngthier~ was·no ambiguity fa th.e teaLesta.t~ 
conmict and certifying thatissue und~ K,SAi 60.-.254(1;i). Th~ l)efenda:nts appealed. 



ll~ Statement of tliel1tuf"JJ 

Oespitethenumercrns i&:5Ue$ raised by the Oe:furl,dants. which w111 beaddresseci 
herein, the on~ 111ai'Q undttJying issue is wheth~lhe P-istric:t Court etted fa gra11Jing 

Judgment for specific: pe.J:f(}ttuance of the underlying coµtratt (Sa:id Contract is att~ehecl 

as Appendix 1 ber:etq), 

lll. Statemellf o( 0,a~. F~dl 

I , l'he Plaintiff t;ites from the first Court of}\pp~ds pu.blJsh~d decision which 
a.l,o states, at44 IG;n.App~2dJ03, 3:04 and 305: 

We forther pote that, notwithstanding kJ)9wledg~ 9f tllfa typ<>graphical mistflke~ both Hunlinel'. and "Illdfan. Covntty ·continued to actively W9.rk toward~· cl9sin~ th~ deal in AptiJ~.May,. and Juij.e 2006. ,,. 

As the ~pwt co1wlude:d :in Blades based on th~ f~~ts pr~nt~dthete~. we ~onclud~· based oo. the fapts prcst.'lrtted lwr~ that the mistake in id~ptilying 
'

1'HM 6fTopelp.f as ~'HM ofKansat' in the pµrch,a;se {lgr:eement is a misnom¢r thlit did not have any qiate.ri~l effect on enfoiceabiHty of th,e purchase ·agr~t:;ment. QjventMs conclusion and tbe tact tha1J{M of Topeka. 
~ :aUC'gt.d in this lawsuit th:at. Indi&n c~µo:tcy's failure. to close ontlle purchat:1¢ agreem~r:11: cll,u~ed HM ofTijpeka to b~ u,nJust.lyd~prived ofits (,!Q.ntractttm tight to purchase th~ ~c,nvenien¢e:$tote;. we find HM of To~~a is :a legal entity with suffi.~i~ntst®dirtg to sue fndiiJn (;ouptry for $peel.tic perf-onllanPe ofthe-u.ndedying. plrrpflas~ agretment and damages for breach of the undetlying c<mttact, · · 

Reversed and remanded."~ 

2, Tite subJe~t conttactis attachedte>.th:e original Petition Which w~ tU~d on Jun~ 
15~ 2006_. (1$01\,, Vpl. L P. r:l-20) and is mcluded in Appendix 1 hereto. 

3. Th~ Defendants qiJe to various allegations and oral stme1nents btit there exists a 

written exe¢µ.t~d contraGt (ROA Vol. t-~ P. 16-JO) w]:tj~.qjncludes:: 

A.. J'pe opening paragraph llsts .the parties; 

B. ,Pa.t> 1 9.f the Contract sets out the street acidress. Md refers to theJegal 

description on E'xhibi~ A; 



C. Comract Par. i also includes: 

And all personal property presently toc;a.t~'1 thex~u. including: 
.All gasoUn~pumpitrg equipment, convenience stote sh~lvipgf . 
fixrutes and equipm¢nt, ~ig~s;teJepho11~ num.bet:$~ i'Uid any supplies 
ortnverrh.Jrypresendy loc~ted on the.described pr~u1isecs aloog witll all building ctirrentlyJooated on the.grc,und~t Th~l'ex-Mex 
equipf11entand fix tu.res are not pattofthe contract and wUlpof 1'e 
inch1ded in the .sale, 

D. Contract Par: 2 states the ptice of l .45 U)Hli.on. d.oUars plu~inventory 

payabl.e m caS,h.aJ. dosin.g; eX:c-ept fot invent-dry.. An inv~ntpry servic{;' is: required to be 

u.sed an(} the detailed: method to inventory all itqns of the mini'""mart are set forth. Said 

pan1gn1ptr also grants Purchaser ,;.•fun access and right tQ thelagq,m.~ lpqated onth¢ 

prop~r.ty for·a.s lpng ft$ .Putchaset owns the property 111 questlqn.''.. 

E. Contract.Par. 3 req(i:itesIJefendants t<1pt'(wid~aG~n~ral Waq,ru:i,ty di;e<i, 

Bill pf Sale and fitl~ transfers at closing and lists exceptiq:0$ witl1no Jeas:es assm:ned .. 

F. Contract Pat\ 4 requires Defendants to mak~ {lvailable ~·priorto closm,~ 
oftttis Cpnfrli<;f~a,title repo'rt~ gives 'Plafutif'ffiveday.~ to:¢x'1lniµI;.'! tl1~report Md ~eltv~r 

objections and thtn giv~ Defendants 30 da.ysto satisfy any objection'$ totitl~h 

G, QQntract Par .. 5 deals with ptotatfo:n oltaxes. 

ft Cont:ra9t Par, 6 d~als: with rnainta,ining in~u.rance; 

I~ Contract Pa.r; 7 cieai~ with QP assignments. 

J. Contrijct. Par. 8 sta}ef!I~ 

~~un1~ss ~dd.itiQJ'lal uro:.~ j.$ reqnir.edJ9 pro,vi(i.e, rn~ketable title thfa• 
Contra~t &hall he cfosed on or before fotty;.five (45) days fron1 th~ 
dat~ hereof~ with poss~s~ion.to l,e d~Hvert:d.,. ~, 

K. C0:ntractPai:. 9 trlID\~S ti;me of the essence. 

L. Contract Par. rn is the<Det~ng~Cs. warranty <>ftne -~p.roperty:$tor~~e 

tanks1 equiprnent and .. ijJl ti~tµre~·~ :,., .. ,vith tet1kdetectfon equipm~t ip.cluded. 



M~ Cqntract Pt\l'.. 11 conditionstll, Contractupon suitable tinan~in,g and 
bind$ succes.sots ofllie partie.s.. 

N. Th~ Contract is then signed ?Y Cada NJssen as the ownet~ individual 
~d representative ofth,e De:fe.n:d~t~ as· weffa& Terry rfununer for the Plaintiff (ROA. 
Vot l. Page 16".'20 lilld. Vpl. t Pages 270,.27$} 

4. TheDefend:ant tll~n refused to c.lose~. D~:fendant's own Triaf Btie:f a,dmiw 
(ROA Vol 2~ P. 131):· 

53, Mprt?tlla,t1 furty,.fi'Ve (45}days after ti-le. ~ecution of the agret>-r.pent~ in 9:r about May 30,, 2006. Humm~ $fates that Aldis c·~lle4 HU1tU11er and told nun ~at""tlley'I d¢tid¢d not to close. Hurnm~r dep . ., p. 78:+ l 0~ Afdis dep,,: p. 83t1-7, :attached hereto~ E:ithibit A. · · · ·· 

54. AldisstatesJJiat during that same conversation) lt{Ulll:tll,ersaJg ~'if_you. don't closetom91Tow,fllj:usthave to sue. you/' AJd(s de;p.;tP· 83:1--/t, a:ttacbtd hereto as Exhll>it A. ·· 

55. Fl>llowing defendatits' revora.tion o.fthedeaL .. 
5. lbe.Plc1it1tiffthcn l{ued the Defendant~ within 15 days ofbein& told by Mi:, 

Atdisf o:o: May 30, 2006~ that the Defendtmt$ htid d~dded notto close the r,Le,x.t day; 
(Petition. filed 6ll5/Q(f, ROAVoL l~ P, 13, P., [25) .. 

6. The DistrjctCoun dislTl.issed fJie:case on t:he Itilffie i$$Ue; Aftetthe District 
Com,. dismissed the<Petitio11 on the: P.iaintiff s name is~µe an,d while the first appeal was 
pending. the Kansas D~partll'.lent ofRevenue filed Ta.x Warrru:1t"<i, ag;ajrtst the befondaQt 
<4rla Nissen and.all ofthe'Pefendants properties and asset:s.; tptali11g:over 2.J miUion 
do.Uars. (ROA -Vol. 2, P. 64 .. 67), 

7. The Defendmls then -fU~ a·~M.QtiPn to Stay') thi$ C!lSe -whik the. ~:fendabts 

attem,pte.d to litigate the clowi 011 the Htlt tQ tbiS property· C3~µs~d PY the Ta~ Wattantst 
(ROA VoL 2,I>. I 7Mi9)atlf;I bythe•UCC fi1ings otthe:I(DORwllh;b secur~all or· 
Defendanf s property, (ROA Vnl, Z, P. 3 t t), 
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8. The Oef'endants and the KOOR cam.e tcu1 ·-c1qsm.g Agreem.enf'' i.n February 
2014 as to paym~nt ofth.e: tax \'Vartants and dismissal cfth~ tax 4Zhalle~e litigation. 

(Sealed recortis for cqu,rts 'USC only- ROA Vot 2; P. 312 and filed. in this case at.the 

appcllitteJ~vel lly De.fundrun~ on January 24_, 2917):. 

-9; 'The Pefendam Carla Nissen p.repared lW f\ffida:-yit :for this case advising that 

Defemiants,bad sold some offuek pmperty tnqlu:djng Oklah,orna real,estate and a boat­

_KflQR h.ad acpepted thqse: payments on the ~-Clo~ifl& .Agreen1.e.ne' a:s part of the payment 

requiremepJs bu~ Defend:ants have made no furth~rpay:wents, {ROA VoL 2, P, 308). 

IO~. Defendanfs own Affidavit admits ~he has, not madtr~ui~d ta.x settlement 

paytnents t.o ~OR.stnc~:2014,. (ROAVnr. 2~P. lB8J, 

11 .. Th~ D~fopdant's mvn records (ROAVoL z~. P:.310J, li-l1ow thetij:x. Hen is stilt 
at $2~084.l76)4 and no paymentS have bee11,mnde bytheD~foQd~ts, sipcetbat prh1:tout. 

12 .. ·The De.fcndoot;s. own records show theKansas Ot1partp1eyit ofRtvenu¢UCC: 

Filing (ROA VoJ, 2, P, 3ll)i whic!t secures e.vetything Oefondant~ o"yn and tl:tc profits 

a,nq prc,e:e~d:S frqrn the s.tor~; wbi~h:Sfat bas not been paying to the KDQR. 

1$. I:he Defert.dattt.s -IU'.t i:~quir.ed by th¢ subj~c.t Conttact:fthe District Cuurt:s 

Ordet and .the kDOR tax liens; (:q seU ~e prope,ny ~d applythe ptoceedsto the K'.DOR 

Hen. (Appendix l hereto~ KOOR lien;& and JoqmaJ, Entry h.etein). 

14. A fret the KDQR ~r~emqi:t ~a:; entt.red into with I)efendartts and the tax 

litig:9-tion waadismissed~ the ·~stay" was Jift:~d ~o;(I further Dis-covery W.$ updated by the 

:Parties in this case. 

15. The District Court. then con,ducte4 the firud Pretrial conference pursuant to. 

•Supreme Court Rule 140. The Trial 11avi11g b~en previoµsly sch~duled 10 begin 

Novfutibet. 15,. 2016. (ROA Vol. 3~ P. :?); 



16. 'J.:l)_e PlaJntUf purS:ued prq.setutfon atth:e finatprettia.Jof its said S.pccJfic 

.-Performance ofth:e Oontracran~~hed to- Plaintiff's Petitiort.-ftir the- µwqh11se ~d ~al~-of 

the I.ndjm:r Cpµnt:cy Mini M1.Ut located :at20330 us~ 75Hwy, J;io\torh ]tansas, (R-QA VoL 
3·i:f\3}, 

17, Pursuant to Sup.Ct.R. 140 the District C~urt. then ~et t:bi~ ma_tterfor a:n fo­

pers.Qn hearing :b:etore the Courton October 31~ 20l6 :at i:oo: p.m, aJid reque$ted lhe 

parties brief the issue of parole evidertce1 sullfoiency of ma.t~rial te-:.rm~, spet:itic 

p~rforn1anc,e: and identify any .language which any party ~sert~ is<an1hhiuoµs in tpe 

Subject ~ttel}.conttaC.t (ROAVot 3, P.18~ Lines· 20-25, P. l9i Lin~s l-'12). 

18. E.~cll.p~ filed a brl~fhetefo and appeared atthe October 3.Ti.2016 b~atittg 

before the court. (.RO.A Voll. P. 120 and P, 25T). 

19~ Referring to the: four corn:~rs ofthe Conttac4 the Court s.peeifica.Uy ruled on 

ffi,e legal i:ssue;·rutd found th~Coxrttuct is unarnbiguoustorderirtg that Plajntiffi{{ et):tH1eti 

to-specitle per(onnanqe Qfth~ said Cont:r:act~ specifically certifying m1~er ~.SA~ 60-

254(bJ the issue 9f damages Qr eqµities berwcertthe parties ltntil-aftet the. closiµg.ofthe 

contractand s~e. {ROA VoL4i P> .1th Lin~$ 6'--Z:5; ROA VoL 2~ P. 268:.:269);_ 

20. The -Defendcmfs AppeHate Brief $tatem~nt of Facr paragraphs 4-l7 are 

backs,ound as to the befendan.fs f;1houghts,'~ before-si!ming the•subje.ct·contract. 

21. ~the Defettdanfs .. Stijte.mtmtofFact ~a:rag,raph.1$ uccutatdy•cites portions of 3 

par~graphs ofthe subject contract,. 

2:t The Defendanfs StalcmentofFijpt Para&!a_pbs 19:..21 refle.C.t®rnm¢.nts about 

the thoughts oi'the parties as to dosini-

23. the Defendant's Stat-em~nt .ofFact Parngr~ph,s 2:J~24 reflect comments ab.out 

the l¢gal description. The .. ac-tual-.fogal descriptiop of t.h.,.e written cptJU'(U}t "\Mas provided by 
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Def\1ruiap;ts ~nd i$ attached u1:Appendi:x.1. (See also,ItQAV9L 2, P. Z09aod 210). 

Z4. The Defen¢mt's Statetnent ofFaot Para~:raphs 25,-40te:flect cotmnents.and 

argumenm. abQ.ut sJ1chtbingsaswat~r m¢1:ers~ lagoons, otlter·propertytheDefendant Illily 

want tq sell and. additional e.aseftleitts th.~ parties may wanrto agree upon in additfon to 

'Iii~ Contt~ct .aJteady signed. 

25. Th~ D~fe.rtdanCs S:tateinent o:ffaytPar~raphs 41 and. 42. recognize Ulij'.t 

DefeJtd$1ts failed to close on ·or about M~y 39;2016 and th.at Ptabttiffwould >sue if 

Dtj'epda.nts ~ontinµedto tefuse to close oo May 10,201(,t .. 

2{i. The D~fendanfs S.taternerttofF<1ct Paragr11phs 4J-S6 r~.Oect thataftet the May 

~ t,2016/~losing date was rejected bf the De.fef)dants th~ir attorney GQntinued to make: 
stat,rnepts as'to '\.JCI'v11vl (Defendants) was $1:iU w.illingto c1os¢r' .... (Ap:pellant~s Btiefat 

Pat\ 49, P~ l l}but still w~tedto discuss side is$ues o,C~the.twoi$SUeirwe n¢edlo decide 

oQ lvtp1.1day '&~· u1s.urance and the water meter/~ a possible Ie8$e 'bac:lrand darlfying:the 

pmne~ (Pe{endanfs Brief.Pat. 50-54 on Page J2)-

27, Def®danfs: State111ent of Fact Paragraphs' srs9 r~1;1ect statements that the: 

Defendatlt~ allege they nev~ received conflmiatkm. Q{Plruntiff"s financing wbiph Wqidd 
have beell·reqµired at thedosjng which theyrefus:ed to aUow, 

2'8 .. De:fepd~rit1
:, .. Sta,teinent: ofFa;etPara.g.rnphs60~6f reflect ~f~ndanJ's 

comment$ as to utjJitie~· ITTJ:d her Qwtl legal de~tripdon as• weU as why she m)w as&~rt~ she 

did not allow the,c.lQsing to.occ;µr,wliic:h:epds with ~~howl was going to pac.kthat up an:d 

move it if no one palp rri:e for it. '11le issue of g~t. y~1ut stuff out in .tvvo weeks because we 

ate coming in iµ]p wh~re w~ I gpin.gto go.,Jt became an issue w.ithtny horn¢ Ji(efa,nd 

thats wlu;:n it-got OJ be.·tQo mm:ha11d itescalated from all those poiutson.'i (Defendant1s: 

Brief at Pru-.. 6 l), 
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29~ DeJenda.11Cs StatemegJ offact Pru:~grapbs 62:-70 reflect De(.endapfs 

statements as to ~·pro~e;dure~~ ht: the c?tse. 

30, Defendaufs Statement ofFact Paragraph~ 71~9:.~ rt!tlect I)efe:ndatit's counsels 

'~argun1ctJts·'1 {lttlie Ptetdatheari11gs, 

3 L Th~ Jt)urnal Entry requititig Specific Petfonn~ce an4 addtes.sing Oefdldruit's 

arguments was ~.ntere£l cm :JJe¢:¢mber 5\ 20f6(RO:AVol. 2, P;261). 

32. The Oefep.dm:its th~n appealed but have, not pnsted. th~ bond setby the Phitrict 

(:ourt at $. IJ,OiOOO,QQ.t9 acquire a sta.y. (ROA VoL 2~ P. 299)i 

IV, Arguq1enJ and: Authority 

There aretwp·ways tQJQok.at theDefendanes.arguu:n.mts, Aret:heyl!xe:rdsing the 

good faitkr¢qµh:-~ in every wdtten contract? Or ate tliey doing evezytbm,g they c~ to 

stalf and avoiij ~irre:spqns:ibilitie.s in the :c:ontracttheyc&igned? 

\Vhen. you look a(the Dt;fet.ldMfS !U'guments through the ligbt 4fthose pt;iStn$Jt 

becomes· clear that the D~.femi.ants ate doing'. notbi.n:g mote than. tryfog fo nµllif'y tlle. 

contractintc, which tlie)' en:terecL 

{;pod Fajth 

1nhetertt in e~'ery Kart$as contracJfc>;ceptan ~tllJHoym.em .. ar-willcootract, is a duty 

of good truth arid fair dealing. lh~ dutyofgomf faith andfair deal.in~ is an lfi)fdied 

undertaking in every .conttaclon tll:~ pcrrt·.pf eac-h party that he or site will 11pt intentionally 

and pl.lr_Posel.Y do anythihg to. prevenLtbe tither party from can:v.ing out his: or her part of 

the agre.en1ent~: or do anythingthat will have th~ effect ofde!¾tr9yin~ or iajuring the right 

of the o.thet party to receive the ft'.uits ofthll: contrat.;.t.. Qrdinari\Y., if<m:e exacts a promise 

from another to petform rui act, thelaw impli¢s ft: cCJµ11Jer p.n:,mj.$e Jg~itt$tarbitraty or 

unreasonable .conduct on the part of the promis.ee; $~~ Waste ConneQfkms of Kansas, 



Inc. V. RiichieCoooration, 296 .Kan. 943, 498.P.ld. 25{}(2013), 

A. Background 

The tnctiart Ct1u:ritry Mini .Mart is a con.veajeµce stQre locAted at 20330 US~75 

Yi"11', Holton~ Kans~~ A.ft~r several.years ofdiScl3:ssjon b(ltween. Roger Aldis and J~rry 
Hum.met} Mr. Alpis prqv.ld¢d M.t f!urnn1et with 11: copt:ractwhidtAJdis had used in 
®gard.to a previous ilt(emptto purchase the Mirti~M~u-t t,hathad fail~d due.to. laclcof 
financing. Hummer signed th~ d9¢um~.nt. Aldis took th~ a~eernenf tQ his partne:r, Nlissen, 
ar1d ·oa. Marth 20,.2006, Carta Nissen signed. oifon tll~.·written con:@t,t fotthe sale -0fthe 

real estate and pe1csortaJ property. The Agreetttellt prpvides fbr. the sale of the Mini M~rt­
tot One. Nitllion Four I:Iuridfed and Fifty Thousand Dqll&r~ a.pd Z¢ro Qents 

($1 A50~000J>Ok plus the irwentq:ry at the time of dosing. {See Cpn,tra~ ~ttached as. 

Appendix l ). 

the closing dat~ for the tra:risa~tion. was 45 days fron1 th~ date the A~mt:nt was 

sigJ.ted:, ~lunfoss·addttfonal timf! is: r~quired to·pt.0vide fuarket~ble ti~lf\ (Paraw.-apb.8) .. 
Rummer received a LQari commitment for a loa:nto pttrchase th~ M:irli M1trr from Valley 
Vi~w Bank on April 7, 20Q!i. ParagrB:ph 4 requ.ires tlie Defendants to ~-malce available to 

Jl'!Jr.cha~efprinrto the. dosing tjf thiscoptract, as evidence oftnatketable title, .<1 standar::d 
O\\'ll~t's prt31.itninatylitle .. 1nsurru1c.e repµrf\ )lle preliminary title r¢port was not. receivtd 

until -May 26. 2006, 

As thi$: Cmttt of Appeals has al@ady rule.4 in th.~ fitst appeal 44 KW1.App.2d 303~ 
104~ .· ~'botll Hurnme:r .and Indian Country ~pntinu~dto acfrvely wotk towards .closing th~ 

deal in Ap.ril. May and June 2:016 ... ~1 A~~r $e title repoti wa:s. recetv-ed~ a closing dat:t: 

was immediately agreed to by the parties, 

Mt.Biunmct .and Mt. Aldis stheduJ~ tb~ clQ$itlgfor May J l, 2()06. The. 
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Defendants deny a closing w~ set but their -0wn fa.cJmtJ stl;wnwnts S:et out the ut1disputed 

fact that Mr. Aldiscalled,Mt; Bumrnerthe day befor~ closin1 and to.Id: him the 

Ddendants !lad dfJdd~d · to not close. ( See Pact Stat~e.rtt N<>.. 4 above qijot~d fro..m 
Def'endattts QWll ariet) ,. Closing was set wit:hip· ~· busin(&$ days •of the date that the 
preliminary titl~ i:nsurance report· (May 26\ 2006) was _provided, 

011 the1J;igbt befc:m~ closing~. the Defend§DJ§ adrrtil Aldi$ called Terry Humr:ner and 
told him that they were 1101 ~losing on the safe: 0:fth~ Mini Mact &nd thatiliey diti not want: 
to go through witl-l the dtat The Defendants poitttoutin tb~frFa.ctSt:atemertts 45 agd 49, 
a letter from th~Pefer1dJnt~s attotneydated the ntxf.day, 9n June I~ 2016,. conflt-medtb~ 
berendant':s r~fusal. to clo$t~ b:ut then also n;!qµes~d morsi time for :the Defendants to 
close. (Defondanrsf;,t.CtStutem.enCNo. 49), The Petiti.n.tJ: h¢eir1 was ftled·ori June 15'j 

200(,, within 15.days oftll~t~fusal to close. 

It Defend~t'·S.1$'.Sn.e No~ I - TlieTrial CtJ~t'.s !Algal Ruling and Procedure 
The Dtfem;IW,It$ wg~ thatthe: District Court r1Jl(ed Q.rr a 5llll1nlary judgmentmotipn 

without a motfon b(!irtg fil~d. 

The Defertcl.ant$ t'aise ev@:Y kind o.fargum.ertt tb~y can tQ cha;r.i~e the: f~t thata 
written cQotract was enteted rnto~ bµt tlle·existenc:~ of that w:riHen col')tract.fa.ab$0h1tely 
vvithoutqlJestkUl. (Appendix. i hereto)~ 

The Defendant's argiwentSc ar~ alt based uport the'it position tnatth~ Cotµ1: should. 
notJoqk -tlt that existing writtefr cqnlnlft .. 

The fact is that the patti~ negotiated a.nd ent~ted into- a written contract~ 

Wb¢n a court is faced with awritte11 ~onn¢t certain standards of,eyiewapply~ 

The case· was already at tlie ,Pretrial stag~=um:d Supreme Court Rul~ l 4Q requires: 

\''(c) Procedural Steps. A ftnal p~tri~lconferoncetnustbe ccmdµp~(] substantially in c<mfonnity witluhe follo\ving prop~duraL steps: "'' 

to 



(6}The coim; may r:ul.e Q.ll wiy motions~ iheluding motioru. in limloe; fot 
<lismi$sali judgment on the pl~a.dings, or ~µnunmyjudgment.. --

(U) the court .states arid m.ayrµl~ on th¢ legal issues; .. 

(lS) The c:ourt de:tertnin~ wg.e:ther briefs may he flied arid~ if so1 specifi~s 
the tim~ fp:r fil,tlg th~rn. · 

06) The coprt detennin¢s any ptocedtires. that 1tm.y aid in disposition of the 
qase. including:"' · 

ft~ tht Court was raced.With a Sp~cific Performance.:of'a contract case and 

r~uity4 the parties to brief that issue. 

L Stindard of Reliew ~ Contt-.act Case~ 

A~ briefing bythe partle.\ th¢ Dtstrict-CQurt appliel.i the standards of review for 

lq Wl ~quit~ble proceeding for specific petforwance ofacontl:'~ct the coUrt looks to 

the real intentofthe panl~s wid enforces the contract accordingly~ Deba~ Bros. V. 
Wmt~ltt, 5 12 P;2q 487~ 212 Kan. 758 ( 1973)~ The int~rpr~t~ti()!l and le!;&l effect.of 

,vritt~11 i~tnwteutli at¢ m~ttets of law. Mcdinley· v. B§.9.k ofAmericf!~ NA~, 279 Kan. 
426; 431, [09 P\3d 1146(2005). the pritnaty rule for interpretingwritte.rrcontracts is. t<> 

-~certain the parties' intent,, Ifthe teml$ ofthe cvnttact are cleat~ .the i:ntertL$ftbe partie~ 

is to be detern1irt~d.fn:n11 th~ ~o:1.1trftct lan,gmtge without applying rides of-0onstru~•iQn~ 

Andetsonv. Dillard's,Jnc., .2$3 J(;m, 432. 436, 1$3 PJd 550: (200'7). 

Any Courl's 1Ula1ysi:s. must b~jin widtthe four comers .ol the insttum.ent its~lf. 

See Safelite Ol~ss cow. v. Euller~ 1$ K.rutAp:p;2d 35 l~ 162, 807 P2d 671~ mf. deqie4 
249 Kan. ·116(l991)~- ln i1,1terp;retin.g(:onrracl$, C'QQc:ts must detetmirte the parties~- intt!nt 

from the.four comers orthe instrument t>y cp11stnu11g ~n provisions together and in 

harmony whh each oth~rnither than by criti.cal analysis ofa single ot isolated ,pr-0vfafo11. 

See. Vatpey Business Servi9s;s$ Inc. v .. Pottroff,. 27$ Kan, 20,42-43~5:9 P .3d 1003 (2002)~ 
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Hallenbeck v. Household Bankt 250 Kan~ 74 7~. 751,829 P.2d 903 (JQ92), Wbethet a 

written instrument is ambigµ(ms is a matter of law subje(.)tto tie 11ovo. review. Investeoij>; 

L.P. v. Sim.pson .Ifive~tmentCo.;, L.C~ 2.67 Kan. 840, 847, 9~3 P,2(126$ (1999), 

l?urthemior~~ if the meaning of a.contract is ambiiunuth tl)e contra.ct mu~t be 
construed againsttht: drafter. J:.Iggatt v. Empfovers Mut CMualty Co;, 273 Kan, 915, 921, 

4ti P,3d 1120 (.2002) stat~s: 

"'l'he prunary rut~ in inteqm~dng written coutr~cts is to. a,sce:ct!lin the intent. 
o.f the parties. If the tennS of the c9ntra:9(are cleat} there is no room for rules ofcow;trm:tion, and the intent ofthe; partie~ is d~tenrtln:¢d from the 
i;::omrac:t it.~cJf •. {CitationomiUed,J A paftYto a contra.ct has a.du(yta r~d 
th~ oontJ:§ct befor;e signin~it, :andJhe frillure to read a contr_,ma does not makethe contrai1~t less .. binding .. [Citationornfm~d.J AmbiguityexiJt;s if:1:he· contract <Ji;mtains prQvisions or language ofrlou~1tfUl .<>t' contlkdng meaning. [Oitation:omittedJ Put another w~y: \A\mbiguity in a written contract does · not appe{lr until the ~pplicatiQitofpettihenLruie~ oHnterprctation tci the fflCc~ of the instr:un1ent leaves it genuinelx yn~enain which one of two or 
more .me:-millgs i-5 the pro~er meaning.' [Citatfon omitted.] Before a confa-act is deter.tn.ined to be.ambiguous~ th~ limgu~ge1nust ~.given a fa.it; 
teasonable, atidpt"atjical ~QQ;sttuctfon. [Citation omitted,T* 27J L<.an, at:92 L, (Emphasis added), , 

H9chard v. Deiter$ '.219 Kan~ 738~ 549 P .ld 970 {1.976) state.s. at syUabus Par. 2. 
f'2. \Vher1 th¢ patty seeking specific perf o.µna;11c¢ :ofa: Contract establishes the existence Qf~ va,lid hi~dit)g ¢Qntract~ which :is definite and ~ertajx) iU: its tenns. and.99~tah1~ the requisite (1fmutuality ofo1:lliga-Hon,,.11Ud is on~wbich is free from unfairness. fraud~ or overr.eacltl.ng, And enforceable without 
injustice upq;1 th~ party ag;-4in.st whom ertfotcemerit is s9µgh4 tile eourt 
Willi When thetemedy atlaw f9rthe breaµh pfsµc,hconttact is inadequate antl.tb.t ~nfqr~mentofspepifi,Q performance.will nnl be. irtequitabl~,, 
pppressive, ot 'unconscionable or result in un,d.ue hardship; .grant a decree 
ofsp~cific, perfo:rm~n.~~ as a mattet o.f course or right · 

... "\Vhere the. mar court abus~sits discretion and a:rbitnuily p!fuses tp order specific performance ofa.coptract it:i: a prQpercasi; it is within thepowe.r of thi:s ~ourttQ rev~rse t4.ejudgmeut o:fthe triaJ·court and or-d~r tliqt the 
contract be specifically .enforced"., {Em.ptiasis ~dd~d),. 

Wbeu specific. pelionnanc,e. is involved::,; the cQur.t fa allowe.d considtrahle latitt1de 
m maldng orders to obtain eq:uity between .th¢ parties~ Sbhae;fg & Assockltes v, 
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Schirmer, 3 l<.Jm.App.2cl l 14, 590 J\2d 1087 (1979)~ 

lr1 an ~q;uit~b.le proc~in~ fQr specH1c petfotmance ofa contract the eourt loo~ tQ 

the real iµti.mt o.Hhe\ partie$ ~d ~nforces: the contract accotding1% as a matj;~r t1f!aw. 

·oeballge-Btos .. v ... Whitsitb.5l2 P,2ci 487,212 Kan. 758 (1973)~ -MeGuileyv., lnmk;of 

America. NA~; 279 KM.42(), 431, 109 PJd 1J46 (2005); Cit;:' o:fTom,k;J v. Watertower 

Place Dev. Qroup;,2:65 K.m:L 148". 1 52~53~ 9$9 P.2d 894 (1998)~ 1Jrtrau v.JGdronBethel 

Retirern~Il! Smices,. 1n9\, 2.71 Kan, 743,763, ''t1 P3d l (200t). 

fnterpr~tmg a writte~ <;Qntt-a~ tharis free from ambituity is a judicial fim.,ction a.pd 

does notreq_qure oral Jes.tim.011y tt> d,~tenninethe ~onttatfs meaning. Amhiguity:in a. 

contrnctdo~& not appew until two or more rneanfogs can be construed from the contract 

provisions. Gote V, aeren;. Z$4 Kan, 418, 426-,27~ 861 P.Zd 330 (1994), 

2~ Ap.plkatfop ofStandatdsJQ our Ft\cts .. fl"()tedure: Used 

Here, the Distric.\ Cpurt loo,k;ed :a.t thes~ standards and determined that it tnusrlook 

at.the four comer~ qtJhe coµtract and Qe:dde Wh?ther m~ c'Qnttt\ct tetms~ used by the 

parties, have two. or more rn,earu.Qgs~ Toe I)efendmts were ~i:ven the opportunity to come 
forward with Iangt1age frotp tfie tQpt1i:!,ct that th~y daiJ:n;~d. was amb.igu-0u.s; 

19): 

the bisttie.t Co:urt,hm'e stated at the Pretri~l (ROA Vt1L 3,Tran,s~ptP. Hland 

THE COURT: rmj11St thin.king.here. Wo11ldn't ifbe. lqgic~l, th~A, f'orypu 
to br'i~f tl1e is.su~,<Jf.ambiguity qfthe connact or nOl'.lJ!mbiguityr the contract 
speaks for itself\md the Court can rol~ o:u ~~t>and th~ij wel.ll kiiow v;he.re 
we're going, from thew? 

THECOURT: ldon~twant to dtag ajufy in here and send them horn~\ W~ 
hav~ tp. decitie this before thf! tri~L lckxn't kn:ow how loniryou n.e:ed, l 
-don:~t need reams ofpapet. 1 just rteed·the ~'J)ec:ific on .. point aut'J:prities 
:relied: pn iµtd -

Di:s.td¢t .Cowt:~ e:x~rcise,c-tJ-rLsiderabfo, tatitlld§!' in:managin& .. cases and -d~k~ts, .SP 
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this procedurecto determjne the legal i$Ut:= of the contrai,-t inte;r:pr~t~tion _ap(! Iegafeffe.ct~ 

which ar.ernattersQfliiw, is.a.(iis~reiionary tall thatisteviewed for Abuse of discretion~ 

SeeHolt1.t. State'/ 290 K~,4~1, 497_;.9&~232 P.J.d &48(2010)(roc.-ugnizinginberent 

authmityto control dQpj(~t);: Harsc.h: y'. MUtet. 28ifKan. 280~ 288, 200 P,Jd.467 (2009) 

(r~~c,gnizing auth:ortfy to manage: C.3$~). A district court abuses its dj:spretfonby ruling in 

a way no re:asonable-Judk*tl office;r wotdd under the cirt.:urnstances, S~re~. the District 
Court utilized the most.• cop;up.011 -sense and logical method to apply the $tam:ia,rds of 
Review to the contract before.it 

The Defendant$ argue ~urm:nary Judgmtn:t cases which dQ n.fJt Scupport their 
p9$ition; where discovery was nµrcoropleted; Whetethetewas no "vritte:g: ~qptr_aQt Qt 

where there were communi~atio0$ notre.sulting fo_ a: format totitract~ See for example 

Page 27 of Defendaries .J\p~Uat~ :Brief: citin$ Intepted Living Cerrutly,nities. Inc.;;~ 

Homestead Co~. L;C~} 106 F$µpp.2d I 14h l J4J (O..r<an. 2000) andHoxgig v" Io_pek1\ 
Jlroadcomm~ me.! 91 l F:"Supp., 13~3 (D.Kan. 1996) and Page l3 ofDefepdanrs ,Brief 

cit~s Dougan v; Ro.s'svitle DraJt1~ Dist.; .270 Kan, 468~ l 5: PJd 338 (2UQ01 wtwre the 
$~c.o.urt spe.cit1tally notedth.atagreements pertaining to an interest in land must beitt 

In· Integrareg Lh1ng, I 06 F .Supp. At 1143~ ~:ifed by th~ Defendan,ts; tbe Court was 

face4 witll a '\\11'.h:ten ~ontr®t. where the: party was arguing that 1,t pmvi$lon in the contract 
$hoµld 'be ··roterpreted'~ to waive h1terest on past ~ue arpoupt$,. Tb~ ,CQOrt granted 

sJnnrQaryj'udg1uem enforciJ:\i the oortttactand stath\g at lQ§ F$µ.pp,2d at l Ml: 

-~IJnder Kansas Jaw, the issue of whether a contr~~t is ambiguoQ$ is a 
questiot1 oflaw tobe, d~teJV1it1.~d})yth~ c<,urt. Clad~- v. Prudential !D§.Cct or Ameri~ ~04Kan, 487,464 R2d 25$., 25~ (l97QJ~ Iftlie. contract is not ambiguous, the contract rnu,st be ~nforced as written~ 

Ji Courts shout¢ not attempt.to creatt a1ub:igu'.ity 1naconttactw{ler~,.in 
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c.ollUnon sense; there is.none. Pink CadiUac Bar and QrilL Inc. v. U.s~ Fidelity·and Gyru;:; Co •. 22 KanJ\pp.2.d 944,-925 P 2d 452~..456 (1~96), [ 4] The Co.wt fi:n.ds thattht contract.bet\veen th~ P{lrties. ls not ambigualffl. 

(1144} T:he court is unwilling to accept. the: de:f:endanf s position. and tea:d 
arnbiguityintotbe contractwhc.re itis clear no genuine ijontl'qvenw exim. The statem~nttb:at th!i! payments wete to ~ ma4.~ without interest was cle*U'lyused solely to i.mlicate that thert-Was 110 interestto be charged on. the loan itself This is much different th~ statifl.g that t:heJllaititiffwolild- npt charge. the defendant mtere~t Q.O• the debts that. accrued wl:l.~n- in,stallme.nts ,vent tmp~id. 

In the. othet: case citl!d, by the Defendants;~ i-loxM~ v; Topeka BroadtC1n1t11~ Iµc.~. 

9 l J F.:Supp;.1323. (D. Kan.~ 1996), the Court was faf;ed witJ:i aJetter of intent, two eth~ 
Je't:teys and an expressed intent to proceed ·~1th the potentiru sal~~\,prior to draftihg.rutd 
ex"wurion of a formal 'W'titi.ng, The Court det¢rtnined that unp;ersm.ih cire.u:mstancesthe 
iss1:1eofwhether the-parti~s e:IJcter-ed a c.onttact was a fact i~sue. {91 r F,Supp~ At. 1327). 

That case is Qle~lydi::.tin_guishablc from thts case \~rl:iere th~re ,was the ~·drafting 
lUlrl•- (:xecµtion of a-fortrim writipg'\ In Jloxeim: the court stated at SyL Par. 5 an.tt.at 133 I : 

But where the.intent qfth~ pattfosls clearthat th~y are n:egotiating with mi uqder$\auding thattlic terms of the coptract ~- not fu.lly-agreed upon and, a written fonnal agr~en;itm.f 1i contemplated a binding c:Q,qtractc.io~ not GOtne into exist~ce inJhe. absence of~x~cutior,: Qf the foflilaldocumenL (Weil & . Assogiates v~ Urbwi Renewffl Agency. 206 Kan. 495-~479 P ,2(i &:7$f {Qng 
V, WeggtW;. 2t9 Kan. 66.8_, 67T·'12, 549 P.Zd 9..$() U9.76); . . .. 

the District Cqurt here ch!arlyfolh)wed the standard$ ofreyiew requiring that b 
®terroinewhether the ~'e~~ut~d fom1al docum~.nf' was ambiguous a~ a mJttet<ofl4w. 

1l1e Defondanbs try to get arQ@d these standards by 4rguir1g. that a. contract was 
not ''fhtmed''; 

C. Defe:ndru1t's lss:11esJJ, Ill ioul IV - Contract Fomiatbm :a11d ~U~g¢d 

A.ntbigtdnes. 

OompleteJy.ignoting the writttn fonnal contra~t~ the Defenqaµts N:guf th~tth.ete 
wer~ ambigttities which ca'O$~d questions offa;ct •-a.."' to ~vhether tlte p~es ~'.fofITl.td ,a. 



contract''~ 

the: ~~existence anti tern:is') of the contract signed by fbe~:e partigs art ®disputed. 

The signed contract e.xiim; ru1Q one must again questipn wJ:Jether tht. IJefendants are acting 

in good faith to i~not intention:ally and purposely (lo anytlt.h1$ tQ. prevent the other patty 
trPtt1 carrying out Ills qr h~r part of the ·agteemertt3

\ ($ee App¢t1dix 1 hereto), 
l.. StrJnd.ards of ~,v(tw .. CQntmct .Fotm3:tiou 

Once tlle ··~zj~~n~e <1nd tenns~i ofa contract~ e~t:aj)H~hed.t:beit interpretation 
raises a question fur tile cQurC.s determination. M.;. Weat; Inc. v~ Oak Park.Mall, LLC~. 44 

Kan.App. 2d 35~.46; 234 P:.3d. 833 (Z010t 

Tbe Defend&.u.ts. ah;o cit¢ tb~ JM~ West case butthen ignore the existen.c¢< of the 

contract, 

The De.fei:)dant'$ -~a~umentst that the courti•shoulti bµve lo,ok~d at negotiations 

and p.arol statements are t11e Vel;)I re:-as.on fot the. establi$hmeilt pf Qllt prc~edent and the 

.statute offraudS;, w.hkhprohjb.it the use of such irtcompett1at evid~ce ~1d argum¢nts~ 
Our contract law: fa based upon the standard$ o:f' review above <illd rlOt toe I)~fenl'.lantfs 
arguments. 

Asloogago a.s: 1922* in Priq; x~ Sha.¥. lJO Kan, 351~ 203 ;p, l U35 (1922)~ the 

SupreJn.¢ CQll11 otderedjudgment forth~ :PJaititiffs o:n a\~'titte:n contract wh~n the 

Oef~ndantargued ~Toe,lnstrutiient differed from his un.deystanding ofwhat the ~gr.e.em®t 

wast'. (J 10 Kan, At355). 

T~~ £r:iQe:court cited: out general rules alP4 ~~ed JO aJlow Defendant tq escap,; 

f@m h:is written.c9nttac-t stating at 110 l(au,, 353; 354: 

~~ro peonit a partyt tvhen:sued ~11.awritt~n.contt:act,. to admit that lresigq~d 
it buttq d~ny that il expr¢:sses the agreement be m1id~; 9.r to a,11ow him to 
a.dtnit that he signed it hut did no.t read it or hlPW its stipulation&.~ w,1uki 
absotut¢ly.d,estroy tl}e vaJue of aU c-0ntracts. The purpos,e of tbe rule ta to 
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giv~ ~1'Hicy to written agreements; and-to remQve fbe tem:ptation a:t1d 
possibility of perJttt)\ which vvoqld l:t~ afforded 'if pa.rol evidence. w@<s 
adtwssible,.Jf n person ca:nnot read the. in:stfJ.il!let)J, it rs· as. much his dUty to 
ptocute some re.li~lve per~on to read and explain: ilto him lleft)re he sigtlft n. 
as it wo.uldbeto tead itbefote he signe:d it if he' Wtlrf} able to do so, and his 
failure to op~ a r~ading and ex.plana,tip.n ofit is such gto~~ negligence.as 
will est1.1p him from avoiding it on tb~ grougd that he was ignomnt of its 
contents~.. (6 ly;G4,J. 624, · 625; followed and apptq:ved 'in Bums v. Spiker. 
H)9 Kai·t.22.~ 202 P. 370). 

W1iiler as. we have seen, on¢c of th~ puq>9se.$ oftlle· rule making inc.ompetertt 
part,l evi4e1rc.e to cQ.ntradit.t a written instrument ist() remove the 
t~m,p~tion and possibUity of perj4.ry wl\k.h woulc;l: be afforded. ifpatol 
eviden~- was a<imi!,~ipJe;,,. 

In Demingy, W.aUace~. 7~ K,an. 29 l~ 85 P. 1.39, it was held that th~ :rult! that 
oral. r~p,r.esentati()Jis or inducem-0nts.precedipg>·or cpnt.e:rn.po1)1.rteous.with the 
agreem.eriLate m~rg~d in the wl'itin.g" is subject to the exception tb~t iftl:ie 
r~pre.sentations am.ountto fraud whii:h a"'.oids the written c(ltttract they ·are 
not n1e.rged :th~reip; a{td parol ~vldence is admissible to ;;how tht fraud. 

ln Kansas~ we .. adher~to the g~nel'al .principle that QOmpetent parties may make 

cQntr4.Gts on their own tem1s1 prqvicl.eq they are n:e,ither megal not contrary to public 

poli9y, and that ln the::absence offraud,:111istakef or duress a.p.anywho has filitly and 
vqluntarily entetedJrtto such a oon~ct is bf..mn.d:~ This ,rulf: .a:ppli¢s r.¢g:=.irdles:s. of a failure 

to read th~ contract or inclusiort ott¢rms .di~advan:tag~ous :to one pat1)'. Wille v .. 
Southwistem BeUTd. Co.01 219 Kan. 755?, 7$%., 54? P2d 9.Ql (l97:6); Washington v~ 

:Chrass~n) 218 .Kan. 577, 580~ 545 R2d 3&7 0 976)x 

As th.e cas¢s abov~ instruc\ when a contract is reduce:d to wr,t~ng, it to11sfjtut~$ the 
agr~~m~nt qftlw partj~s.asro hs sUbjectmatter and prior ot confempqrape911s 9-i;-al 

agreen;mrits or $\#tements varying or nullifying its tetrft$ ate· not adrni$sible~ 

Toe D~fendants tcy to geuuuund the factthatthey. entere<ij.pto a fQrm~J Wl'itten 

agr~went by ar~uing tb~t th~y can come up With other tetlris: that coutcl be<addedtn tl.:rn 

contract~ sp the.r. wa.nl the .Contract nullified. 

$,uc.lran ar:gLUnent \VQidd dt$troythe enibrceahility of ¢very wr:itt~n contl'a,ct_..sipge 
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there are always mor~ ~rms that could: be added to, everycuntract. 

The q(lestfoµ is n9t whether rnore tetms ~'could'~ he,{ldded:. Tb~ cases above clearly 

.state that the quef.ition ifwhethet thetertns actu@r used :are su..ffident to form a b-fodi11g 

contract on :(41/ s.ubj.~ct Uler:¢in .. 

also: 

The Def~ndanl$ ~v.~ cite to 11:iis authority at tbQir Brief:Pagr 31; 

!t r~ g~n:eraUy recognized .in .Kansas '~fpr an agpie1wm.t to.. be binding it :rnust 
be. sufficiently 9efinite as. tQ its tenns and requirements as to engible the 
c.r>llrt tQ, deten:nfue what acts ateto &e perfonned and when performance is 
complete'~ .. J.'\.d§:YA§ Parker Fumfture. Jr1c. v. Ethan Allen .. Inc,, 1988 WL 
235<567.~ (D,.l(an, Aug? 16~ J988)(quoting Hayes v. Undervv.ood, 1.96 t<an. 
265, 267~68i 41 t P.2d 71.7,. 721 ( 1966)) .... 

11ietertns of a cqntract •are rea,sonably cenain ff they provide a.basis for 
-li~terminit.1gth~ existeneJ~ ofa hre.achand fQr giving an f:l:JJpropriatere.rnedy. 

Here., the Oo.ntract P.ijf: l lncludes not ordy the·.l@.Dd '(wiUi the.:surv~y anac.hed) .but 

Altd aJl personal. property presently located thereon, indudtrig; 
AU gasoline pumping ¢quipwent~ c9-nvenienG¢ sfo:re ~helvi:J:ig, 
µx~urc~ an~~9l;Jip111~. t •. sign··· s .. ·.~ t·.e···lep. h.·on. cn·1;1·m·· .bcrs,.an .. d~ny·g···upJllte~ or inventory presently·1Qcated oII the@s.cr1bed prenu~es ~long with 
alLiluUding currently located onthe grounds. TI1~ Te~'"°M~~ . 
equipment and fix1Jues ar~ 11ot part ofthe contract and wm not be 
include.(! in the sale, . 

The C011ttactthe11. prqvid~ fQ:r,an inyeutory of th¢ contents; 

Further~ Contract Par. JO ii t11e Defendant's warranty Qfth:e ·~ptopert;y stotag~ 

tanks, equipotent and.au fixtures'' "--with kakd~ection ~quipmem included. 

Thesetenns ate more.than ~uffiqfontto enable the Oistrict Court to dtitermine if 

the land and personal prop.erty wt1S to oo !iold~ 

CnBtown v. Ollver~ 123 Kan.Tll.,256P. too~ (1927)~ ~ t;omt.allowed parole 

evidenct to prove that a contract pf:salt:i for ij .hotel building included th~ fumitureJn the 

building, even· though the furniture was not speci.fi~d in the \vtitten cotttra~i. 1Jw ¢01.ut 
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found.that the Written instrµl:Ileqt V\.1cl;S ll:Qt iuten.ded.to cor1stitµte exclusiy~ evidence ofan 

entire transaction ofsal~, but w.a.s. intended to: tefate to .. the .~ estate only~ J 23 Kan. at 

·713. .stating; 

I~Tli~ writb1g was appropriate to eviden~- a ~;al(: of real. estt:tt~ to he 
c,.:mstmunated in the futwes al'ld was devoted.to that subject. u w-3s _ 
11n•mlltguons,;, m:a..d~ no re.fetertt!'e to an;y item. pf persQnal pr.(J)p¢tty1. and 
cQntuined nothing ttFindicatt the pa.rties were dealmg with resp~t to 
;my subject eicept-Jand aDd matters inc_id.~11t~J tQ :th~ htnd desttibe.d. 
Tbe parties w~re nQt ~i~lige:'1 t9 qte.od tlie writing bey.t»'4d tbe ~ipgle 
su.bj~t_of land~ ·Jh~y c.ould leave personal. property ieyi;J11ti¢d inthe 
ttausactiort of sale _to be .tr~nsforred ~y bill of ·sale ot by dt:livery on paymept 
ofpti:ce. (SL L.L,&W~ RJy. Co. v. Madel~ lS· f{.aµ. 546). Such an 
w:range.tnent would nQt contraclkt: any provis,ie,)n of tl'u.t land cortfraqt. 
be€;'.aU~'e it purpptted.JQ relate to fmid.onJy ... Wb:en tb~·COU~4 U()t th~jut}\ 
b~d d.etermine.d in this 1~an11er i:b~ ·prelbninaey questions (If w1u,tfth~ 
wtjting ~o-yered the court was m.a pri$itionto rule Q.n. whether·patt)l 
evidence of sale of tht f11r:1dtu~ sh9uld be received and g¢ to tlleJury" 

Thll$ the Supreme Court cle<cl:rlY apprnved of the OistrictCourt enfo:roin.gthe r~a1 

estate contract and then any peripheral issuest if i:wy remain anct were s'tiil tmdecided. 

would gQte a jo,ry . 

. ft shqultl l)e notedbetethat the Defenqants ltave 110,t a.ssened.tbarany of the 

di~cu~sions on Jheir incidental issues (suqh · as utilities a:nd easements) .should be 

detennined to 1Je ~l '-'-11ll contract or suppletnent.i to the ~onttact. .ltiswad. they ate usfog 
those later qonvers~~ic:ms. a:$ a s,wptd to tutllifythe wntten ~ont.ract ruJd do n.ot t~qucsf.. 

enforcement ofanv ofthefrinc-idental Jater conversations . . . - - "'·· .. -.. -.-.· ..... ,, ... · ......... . 

The ~town Coq.rtre~9gn(zed the doctrirte·of~partial integra.fionr~ pennits parol; 

evidence to pro:v~ the ter;ms qf,tl'\e ~~~ntirf'· contra~t. Ht1wever~ tb~ doctri:ne c.tppli~s only 

when a: pol'.tirn1 ofa trm1sactio-n has been embodiedln. a sfogle w-rifuJg and tlte•:r.ema.inder 
has ·been left in .sQme othey Jq-n.n. Broivn, 123 Kan. at 713 •. 1fa t~rm or sul,Ject was no:t 

coveted in the Writt~n dopt1rra.ent~ tfom parole evidence may be offer~d- ou th~ omitte!f 

term so )onu<as the evidence joes notcont:ra:dict the eifiress terll'Y gffhe w:riting: and 
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merely supplements its contents'. lZJ Kan, Al 71:3"'14~ $f!e @.lso. R.,ob¢mon v~ M~Qyne, 
20'.5 Kan. 696~ 699, 472 P.2d 21 S (19'70) (parole evide11:ce ma,: notbe used to qullify a. 
;clear and ru;mitive provision o(thf.lWtitib&)- (Ernphasfo; added)., 

Pa.role evidence wl;ttch ten.ds to vary Qr conµ-11,dict the terms of a written contrac:t 
must be stti4ken al'ld such evidence should not pe co.nsiQer~d by a court irt reaching its 

decision, Sut!h-evidenc~ is considered to l,¢ .inc()wpete.nt and its admission is in yiolation. 
oftlie parole ~vilitn~.w rule, Gibbs y. Erbert, l98 ~an, 403, 412>424 P .2d 276 (l9f>JJ; 

l~ }\ppliclltiQn or Standards to eath qf lleftnda.nt'-s bs:ues 
The.Defendants mak¢ general statement$ arl:9)ump 'bMk audforthJtom ooe 

argument ro anµth~r anti ba:ck again, .but their atgllffi~IJt-s car:r b-e: boil~d down to the 
following: 

a. IJle.Gg1et:al .Sales Laug:y,age. The s1J,bject Contract contains~ withm its 
four c,omers~ all Qf the.<nece$sary d.e.ments ofa real $t~te; sijles contract (pric~ property,. 
dosirtgterms and sJgp.at'ure$). The out.Ward expres:sUm qf a.ssentin the written cPrttra.ct is 
sutlici:erttto torrn an ~nforµeat,le contratt. (See.Fact St@ct,men:t~ al)ov~ 3(A:)tbrough (NJ 
for more details:), 

the written. contr~tprovidt!s forth¢ sale .olthe, Mini<Mflft fqr O.neMHlion 
Fqur [-f.un_d.ttd and Fifty Thous:m-d DoUats amJ.Zerp Cents($ L~45Q,OOO.OO), plµ~ a 

prqcedttre to detenninetbe price.of the ipveptqcy at the time o.fdosing. [Paragraph 

2(a)ib);(C)Md (d)]. 

lt is the. Defendants duzy t<;> come fo11vard · with alleged cortttaclt~mls tb.at.fow~ 
two or.more me.anittgs. The Defendan~ ba.ve n0.t clou¢ $Q. The Contract has uo rnatetjai. 
ambiguity i:q Its• terms; All essentfaJ t¢nn,s and cQnd1tions' were agteed. upon. 

'' lh detennirting intent to foro1, a c0.nu-act the test .is objective~ rather than s:ubjf,':ctivc, m,e;llting that the: relevant inquifyJs the 'manifestation ofa 
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party'~ lnt~1:1tiott~ rather than the actual or real int~ntio~.-~ fqititfon omitted.J Put an.other way~ the ~mqwry will :focus not on the qu~stion Qf wh~t~er 
tbe s1J,bjectiye minds oftbe. parties .have mettbut Q.n wbrth~r tlieir 
outwa.td expression (){ ~~s,nt is sufficient to form a con(ract/ [t;ltatiQn 
omitt~dd~' (Em.pl.tams added) Southwest & 6,ssocs.,, Inc, vµtey;n . 
Enterpri~es, 32 K~~.App.2d 778., 781)l8 P,3d 1246. · 

The subject Contract copJajmi all of theneces$ary efo1nertts (price~ pnmertyi 

closin~ Jenns trod signatures), 

the· Defendants have a~erted that t.ht contract was not tea Hy.a. contract b.µtratber 

sqmethinJ like •.a.stattifig po.int for neg(}tiatiQils. Such. a position makes nq se.ns~ give_n the 

pl~in lntt&uage ofthe Defendan:rs pwn: writteo i~ement 

b, The .Pla:ihtitrs Name l;;sue, Th~ I)~fem;lant argues that the Plaintiff~ 

11ame is d.iffetentthan on the Contract ta<:e, t,uf the is$11¢ of PlaintifFs nanie as used. on 

the QQntract has already been decide<! bythe (2omt of Ap.p¢al$. 

This Courtof Appeals ha~ alr~ady estap-lishecf th¢ ~~faw of the case'' as to the 

contract interpretation being: a. question of law ~d non ... matetial l$s.u~s cru1 nordefeatthe 
i:nt~nt of the. patties,• stating at syUabo:s par.1gr9ip~ 5 and (i: 

"-S~ 0:ndet-th.e facts ofthis c11;-:e~ theypistake in idetttitying '~HM ofTopek~~f 
'ilS: ~~H~11fpfl{~n~a$r in the purchase agreement is.a mi&nomey !hatdid not 
haw any·material effect on enforceability Qf ftle purchase, ~greerrt¢tU. 6, Urid.et the fa(;ts of this casi!i Ptatqtitfis a legal ~ntity With sufficient 
s~anging.to su~D~fendants rupecific perfun:nar1J~i; oftheundetjying purchase agreement and.damagesJor breach of the tindetlying cortttact. 
(Etnphasi& add~d). 

Ess~11tially,tht: doctrine of the \Jlaw ofthe case' prev¢nts p_a.rti~- fro.m reop~nit1g 
is$u~ in;a, cas~,t4atl:tav('l already been addressed and d~-cided on ijpJJe1:tl in;tl;ratcasec~ 

111:oroug~pred: Assocs .. v,.K1ln,sasCity Royalty Co~. 297. Kari. 1193,.1212~ 308: P,3d 12~8 
(2013). (''Thelaw qf the cas~ prevents re--litiga.tion of the .. same issues within.successjv-ir 

stages of thesarnt: suit~")~ £tate v. Collier. 26.3 K:ati. 629. SyL ~ 3:, 9:52 P,2d t32() ( 1998}~ 

( 11 [0]n~e. ap i:ssueis.decidtd by the [appeifateJ court; it should n9t t~e re"' 
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ct ·The I\.fat~ble. Title Issue, Th.~ Defendants thrm assert that the Contract 

is amb:iguous becau~e.tbete is ·~no time frame to.deliver mar½etabl¢ tin¢~': 

Para.graph 4 o:fthe Conttactreqµires the DefoQdapts w ~.~mttkt ELVaiJable to. 

PurGbaset prior to the closing ofthfa con~~t~ as evid~nce 9f markttable title~ a standard 

c,wner's preliminary title insurance repo1t'. Pal'.ag:rap."bA states tbm ~~upon delivery of 

saidpretimina:ry owner*s tide insuranct:aeport1 P11rcb};lser sh•D have a reasonable time 

not to exceed five days to exan1ine; ... ~· and allow~ (fle purc:ttILS~r to object to al1y·title. issues 

but that tb:ne does not begin unt1l '·upon deHv~ of $ajd, preljminacy Qwner•s dtle 

insurano~.r.eport.,/'. 

·The: Detenilimts admitted aLthe Pretrial th,t!.y did nqt. PfQYide the ptelhninwy tide 

nepott whkh is requited in. said Paragraph..4. Th~ Defeprlal'lts argue in.their IsstteNo, IV 

that the Court cm1sidct:ed the betendatit~s own ad1J1issions, which they cl:a,im to be 

extri:nsic•evidene:c;. Our Ptettial n.Jle. tequir:es the Court to determine UIJ.,disputed fapts, 

Lat¢r in.the Conttactt Paragraph 8then stales: ~~un1e$s additfonal time Is,r~qt1ked 

tp proyi(ie mark~fubl~ tidt~ tbfa Contract shall be: closed on or before forty-Jive d~s from 

Ole date hereof\ TI1~s~ ar~ all '"Standm-dY title.due dUigence paragraphs found in n~arly 

eve.ry real estat~ (,:(lllir~rt. 

Astl1e cases cite.d.abov~ require, all of these pa.r4graphs must be construed 
together i.µ1d in barmqny with ~ch otb(rr rather than hycritical analysis of the one iSolated 

phrase .·argqed by JJ.eferu:laqts,. 'S~tbrn a ~onu-act Js dd¢tminedto be. ambiguous; the 

language rnui;t be ghre:ri. ~ fairf reas9n<lble, and practi~l_cpnst@ct.i®.. W'here.thete isJ10 

defm.ite time s.¢t fQr :a dqsing, the. law ano a fair. ti;a~<mahl e and ptacticalconstruction~. 



lli Hoc.haf4 Y~ Deiter; 219 Kan. 73&, 5.49: P.2d 970{1976) 1:he Supreme-: Court ruled: 

wlQe tri~l court erred in refusing to ord~t spe¢ific petfonn~tu;~ ofthe cQotract\ .. (2J.9f(an, ,At 738). · 

The-s•le w~ ~ot ¢.PnJutnmatcd be£aY§e the Dtlten failed to i)rovide t!le ll!!chards nitb met~hant1ble tid~.~-- (li:9: Kan. At 741). . 

l1utsmucb as the ins(aot cQn:t.rattdid not specify a tune_ li1t.1il withb1 which the Deit¢rs were to furnish qierclµJntablt title, it must be 
assumed that a. reason~ble tini.e ~$ inte-nded.,.. (219 K!tn~ At142). 
Where.the patties have freelyent~red into a fair.and reasot1~ble coritr~~t and enforcement ofits tenns wo1.dd not work a hiUdstiip or·:Qtherwfae .be .inequitable~ the patties are entiµed t() a dec.r® :of specific enfQrcem~nl, We conclude the trial ~purt ~rroneotm:1.Y refused :tQ specifically errtorce the contra~( (Empha.'iis added)(219 !(an, At 743). 

Even though the Defendants faifod to p:rqvjd~ evidence of marketable title ~'i 

cleady re:quited'in tbe. Contract~ the Plaintiff ordered a, n:pott and.attempteQ t<>: close 
withm. a reasonable (im:e., Le. 5 days -after the title cqmmitmem was received .. The 
Defendants ai;Jmitt ~ quo~d abt>Ve in FactStatem~ntA) that on May 30~ 2016, the niglit 
before efosin~.MJ:; AJdts. the Detendartt's patt.nfr, called Terry Bummer and told hlrn 

that De fondants wer~ 11ot cfosing ontbe sale of the MJni Mmt. Why would Mr,.Aldis call 
and refuse :to close ·~tomqrrqyl' Mlcss a closing. was schedvl~ for '~tomorrow,'? The 
Ocfenda.nt's argument~ dQ not follow logiCaUy when they use th~se very fa,e.ts fu. theft 
Bd~flQ cfaint thatrto closing was -~~t. The Oe:fendartts adn1it they refu.5,ed to close and 
th®.statei'$ollowingDe:&pd~nfs revocation of the dear. (See:Fact $ta.t~mentNo,. 4 
a.bove[r The Petition £or Spedfi,~ Pttfonnance ofthe, said CQJJµ-act i)er~iq was filed. frerefo 
cm June Tt 2006. 

the.Defent:fartt$ adnJtttllat ti:uiy did tt()t provide.the preliminary tit1e·r~po~which 
wQQld $tffl the re,View p"¢r:iod- arid opjel'.':tion p~tfod~ but then I)efenQq.nts com,pl~tn thai the 



.. 
'· 
' 

Plaintiff did not close \¥itbin 45 ~ays qf signing the C~ntr:act The OtfendanCs rea.l 
argument is .that they wante,d-. th~ District· Court to t~-:wrjte tlte C.onttact to state thi$ 
Contract ¢¾nust be cJosedbefoteh1ay i.f' and to del~t~ all the specific due dilig:~npe title 
_proof 

The.Defendant.~~ argµ:m~i is that since thpy foiled tQ pwvid.e the tltletepqlti 
which: they ~greed m W:titipg to provlde~ that th.ey-shoµ1d be allowed to ~~nullify1

' th~ 

Conti:act, 

A partfto a cont:ract CMUQJ prevent perftmnanct: by artQtber and.derive any 
be.nd1i~ or escape any liabiljty, from his own .failure to perfonn a necessary ptoniis$ory 
qo.nd1tionthatpteve.ntsthe completion c)fthe traa~a..;tfon. 'Wallerius:v. Hare. 194 Kan~ 
40~~ 399 P.2d 543 (1965);Talbott>v, Nibert~ lo7 Kan. I 18~ 2,06 P.2d l3J (1949)~ and 

.filtannan "'~ W(;bher SJ.WPly Co~,~:201 l{a,n, 507, 515, 441 P,2q 867 (I 9!>8). 

A party to a cont.."<lCt will notb~ petmitted~ In the ab~~nce of Justifiabl~ cause, to 
ip:terf~t!i, hinder, or prev-entp~tf()llTian:ce by an ad.verse party and claim l,,enefits or'.escape 
liabilicy on the ground ofnQ1Jperftmn,an½e, Briney v, Toews, 150 !<art. 4$9, 95 R2d 355 
(1939),. 

Tl'te prevention doctrineis .sul,s4"llltially n;lated to the i.niplted, covenant qfg99d . 
. 

faith and fair deaJing that is implicit. in every cµritt.act See Cauff. Lim,rnan ~ Go. v~ 

Apogeefinance;Group.Ittc.~.- 807.F.Su.pp. JOQ?t 1022 (~.0,N.Y. £992}. 13· WiUi'.ston.·Qn 
CQntrey<;ts §39:Q, pp: $30:..3 l~ explains thattll:e·pr.ev~ntion doctrine is ba:s~d Qn;the duty qf 
good faitQ·a,s·.fq.lJow:$; 

~'lTIJw principle. otptevention ffl based o.n the implled agreement o.fth~ parties to l;!., coptTTJ;d to proceed fa good .faith ami coo-perat~ in p¢r:fortning tlw couu1wt inacco:r:dance wH.h its expre$$e.d intent and~ therefor~t torrtra:in from ci'lm.mitting (llly willful act or omission thatwqu:ld interfere with the otlter: party ot prevent ot make it impos~iblefor th~ other party to ~rforrn/' 



,,: 

,, 

Courts m·otherjuri$dictions h~ve hel<i_ thatwhen .a coottac.t co.ntains.acondition 

precedent toa party's ~rfpr:Tllat)ce obligation and the occurre11cet1f the cQmiition is 

Witlul1 the tontrol ofthat party,·tQe pa,rty·tttl.lSt make a good .. faith effQtlfo brincg•apouttlw 

.condition. Jollnsgn v. Lmtibrns, 1431'.:ia.no 46~t 474~ 147 P.3d mo GJ.006);.s.ee 

Aq@Som;ce v, Wind Pm.l2eFmn. Inc,. 833 :hl"E2d 535, 539 (Irtd.App.~20o$:)C~[AJ pµrty 

may t1ot tel)"oti:tht, failure of a £onditfon precedentto excuse pe:tfont1~noe wheyetl,v1t 

party's own actiqn·orjt:ra~tio:n: ca:U$~d.the. failure. When a partyretainscontr:o1 over when 

the condition will be .fulfilled~ it h:as ~ Impli¢d; obligation to. make a. rea$tjnl}ble a11d good 

faith effort to satisfy the·condUion.''); Brown~ Alron:. Inc., :223 Neb. l, 4, 388 NW24· 6.7 

(l9S6).; Tacon1aNtuthpatk, i;;L:c v.~. NW, LLC~. 12~ W$h.App, 73, 82~ 96 P.3d.454 

(2004). 

It is a. pri.iidple · in the law of contracts tb:~t .a hila.ter~l ·contract contains an. implied 

(;Qndition on both parties to.cooperate with ~ach other in ol?tainini the. goals·ofthe 

contract; See Vanadium Cmporatior1 v. FideHty&DepositCo,~ 159 F.2d. l05, l 08 (2d 

Ck. 1947)('·tW'.lheteVet the. cooperation of~1Q prQrnfa~ is necessary fur thepet.fonnance 
o:fthe t:tttJmise) thete fa a condttion 'implied in fa.cttQatJhe 1;oop~ration wfllbe. given/~]. 

rvro:reover> nm only is th~l'~ an implied co11dition for the pri~s to c@perrtt~ tn s1r¢t 

. p:erftjrmance if(,x:ioptration. is n~cess.a.cy in achieving the g-0ats of th~ bilat~rat co.ntt~t, 

butthere.Js alsp: an .unpli~ condition to not prevent pcrtbttnan~~ qr ll}ak~ itJ,n1ross.:il,le. 

fo,r the otll~rpai:ty to ~Qrrn. M~ West, lnc. v; Oak PatkMaH, LLG~ 44 Ka11,~Ap.p,2d 35, 

·at 53·S4;234 P Jd. &33 (4010). 

d, :Utilities~ The .P.¢:fe~1dant argues that the c-ontract did not c.ontµJn terms dealing 

with the utiliti~s suc,h ~f5 water tervi¢e~ ptop&u.e service, telephone service.: ~nd l.a,goon 

=set.vice. 'tltilitie:s {tr~ change4 aruJ. timnsft:ned in evezy· ·sale and this is an is&v-¢ witb the 
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utility providers; :after clµsing. this is aldn to the,vety ~'sid~ i~sue'' !lf!!tunmtt n:jttted in 

:Brown v. Oliver~ i;;cited atl<JVtt where the Court retll$~d tp allow incidema! side fa.sues to 
bar·specitk petfomp~ct: pf the written contract Furth~r~the.ss; are Defendant's pre,.. 

existirts;issues .. an:q issµe~ the J)efendants could have. ooalt·with when they·emeted the 
contract 

Hardship, fairly and vnluntarilyassumed as a. part oftlw contracJ $0Ught to be 
enforced, caripot prevail. tq stay a specific perfo:tmanqe thereof, and a. bad bargain~ in th.e 
a,bse-rt.ce offtaud~ will µot relitve aparcy ftom.specificperf.orrnari:ee, 81 C..J,S. specific 
Pedbfimmce §20 pp., 73 7-740, 

In each case1 these.were·ttot hid.Jett issues hut one$ the. d~f~n,d~ts spe;cificaUy 

cttated when they h.uilttbc: pr9pert.y ®d used the same scrvi~~ fqr: th~ ~sidence and 
Mini Mart. Defertda,11Js: kn,ew that the utilities were used for both the bµsi1)~$S an4 the 
residence and would need to ~~ separawd. Moreovert in. each ¢ase~ J\llr .. Hununer had, and 
$U.ll bas~ made arrangements to eHh~ ,repair or. divide the utilities rr<.lm Hie resi<l¢nce, 

Thus~ not only were fb'2. issm,·1h. with: ~eg;ii.rdS to the utilities~ omitte.d and nones~rntw 

t¢n:tts, .but lteins easily r:e:m(ld{~d and still readyto h.e dealt with by Mr. Hu,mrner~ They are 
not is:$1.les ~-which go to the very heart °'ftb:e t;ransa~tion;t, 

e~ Le~al Desctjption. ]11e nextofDefendmit1s af$Ut:nents fa thanhe property 
descriptic:>n provided by the Defendant~· for tht: .<:qntract was incorrect~ at first The 

Df:.fe.rrd©tts do rtot explain that they then provided a ~econd legJd description to attach 

tQth~ C<mtractwhichihcluded the. ~H~~~J antj stoxage tanks, 

It ~hoµld be noted~ a.gain.~ thatthe Contract i~ ~le~ tluttit ~ovet¢d all the. pr-0pcrty 
0'ttmks}. ~µipmeyit, und all rp:;ttrres''.whkhgo alon~witb tl're sto.r~ p]1:1s .all ~leak detection. 

eq,ajp1n~t1C. :(S~e Fact Statement No. 3.C an:d L iibovc).. D.ef'c.ndanis cannorescape the, 



tetms ofth~ ~ont(aet on the h-Mis. of them creating an fasu~~ 

The C<>ti1:ta~tclearly pro:vides the street address of the Mini Matt and requires the 

Defertdf,lflts, to attach. th¥ .l~&aJ des.ctiption. The Defendant~~ at: ftrst submitted one sutvey· 

artd then pr¢vided'the fi.nal survey, (ROA Vol. 2~ P. 209Jr Atoue tim.e<tht; 1)¢f¢ndants 

wet,¢ .clairnin_gthat theyfotgott(l reserve an easem~tto D~f~qdlinf:s ~::iidence (although 

th¢ DeJ~.tnimits 9Wt1 the. ~uttounding property) and at ~npther tir.ne the I.)~fendants were 

-claiinro,g tbere is no ~ntrance t(r eithet property (altliough the ~urvey 9leady shows the 

p11hli~ mad and LtS. Uig"hwa:y)~ ·These ate also problems ~peciflcey:Uy cref!tfd by th~ 

Defen.cla.nts, ,M1" J-Itun.mer did not provide any of the '"attaclled:' property descriptions. th~ 

Defet1dants AJd.is ami Ni$e11 _ did. lf th¢ property description tlie Defepdan.ts, ·provided.mid 

then. coqecte4is ini.::orrectqr d~ficient.asto storage. tanks, itisa resulfof ~fendmtt$ 

Aldis a.nd N.isse:.i;nnovin~ tile property lines around and p.rovidingtwo ver,ysimiJ.ar but 

d.iflerQit&uryeys~ '";,Jifoh are: almo~t ide:ntic:al.Moteover~ Nissen owns all ofth~. pr:qperty 

at i$$Ue anq.a.,U .qfthe S\l:ItOJJnd:ingproperty except tor the State Highway.Ac~s Jo both 

pro~rtiesis,ct~arly avaih,ib.l~irom th~ public toad off the U.S. Highway. 

With reg3.1:d to tlle IJef~dant's desir~ to rt$Crve a proposed ease:me:ht a¢ross pmt. 

of the property s.cildt the parti~s stttrt~d: dfae:ussion§-a:ftertfae Dt-f'¢ncbtnJs refused to close~ 

but even With such a<s·upp1¢:mentaleasernent,tbe :Oet'en4ants still1'¢filSe.Jo. ~lose. They 

have nevet requested any reU~f ~uch ~- ~·eµforC;:illg'' the prppo$td eas1rn1ent that the 

Plaitrtifts drafted~ as g &!JPPlerinmtafterthe contragtwas .. entered, for the benefit or the 

Defendants. If'the Defendarrts. teal1y wanted. an eas~wnt across the s_ub.Ji!!ct: prop~n:y 

w<mldn'tthey .be. requesting it heretn as a:1teru~Uve rtli~f(orare th.eyjµ~t u::,i.Q~this as.- an 

excusttto nullify the: COntract), Thtrtherr the Defend.ant bas ~very-ability to access h~t 

ptoperty from her othetsutr.ounding fanti, TI1~t acccess fa. 100% within htr own hands;. 
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The DefendaIJts then argue: in theitlssue No, s thatthcit fait-ure to r~~~nre: a11 

eas~~ intb~ Co.ntract violat:¢'$ tltestatuteofJrauds? The Defendants.a:ppear tobe 

arguip.~ that,. aft~the CQntr®twns: ~n'tered into, they decided th¢y wanb:d an acc~:i-~ 

eru;ex11,ent across the Sllbj~ct property~ :rather than using their SUITJlu,nding property for· 

-~1:c.ess:.. and that since: they refused to . agree to a suppl~mentµl written: eastme:ut; which 

wmdd·be ~olely for theit>o,vn benefit~ theprevfousJy ~xecµted -.vriltet:1 Contr~t, ,already 

t3ntetf;d.into,$hould. be nullified. 

Agajn, the Defendants dO not requesnhatan easeme.ntbe found to ~upplem~t1t t:h.e 

Contr,a~t- Tney argue that since they missed this clearly available issue in the originaJ 

Cpntract and sin~e they now want to get out ofthe.subject Sales Contract, tht!.yshould be 

abl¢, tQ do $0 by clai:mingthe_y didn~t signasttppfomen:tal writteo.easem~nta$l'eern~n.t that 

they c:ould have put m th¢ ex~uted Contract. Everything about the :Oefertdanf' s argument 

silQws they }ltenot0aothig inguoofaith to work towards completing the Contract, They 

are. dplng ev~rything th~y can. to. &void the 'Writtei:tCottttact. 

As:is sta1t1d above, our Courts are dear that ifa term or subject wa~ not covered in 

the ·written tlQ~umecn.t. then par:ok¢videnee may· he offered on the omitted term solohg .aB. 

the;i;videri.cedoesnotcontradict the.express terms ofthewriting an:d .. m~rely s:u1!9lemert.t$ 

it$ bOfLte11t~-. Pwrole evidence:may not be used to .nullify a clear and positive nrovision.of 

th~ writing, (Brown, suprg,. LZ3 ~M· At 7JJ;.,714: Gi~ .filUlf~ 19.8 Kan. At412), 

Parole ~vid~J.1Ce whiclI te,nds tovacy· or i.-;ontradJct;tlJ.ec· tt;:rrps 9fa written qQntract 

must be s:trick~I) -~d sµch evid~nce m()uld notbe p()11~idered by a: cQurt in rl!flChirtg its 

dedslon. Such evidenc:~ is considered to b~ u.ieompete:qt:mrd jts.ae:!n:lission i~ irrvio.latfo.n 

c>fthe paroH:: .. ivid~nce rul~. lg, 

Fµrth(::r, if the De(endtmts are claimir1gtlley ~m~ated a mutt.ml mistake Qffactf 



sitt1Bar to specific. petform.ance~ refor:tnatfon is an equitable remeqy ~yaiJable to ¢~ct 

mtt:ttlal mistakes offact. See S~hlatter ,c Ibarta. 2l8Kan. 67} &Y'-~ p, 2, 542 P.Zd 116 

(1975). Refotmatio11 hw., been held to be available in cases -ofmµtmd rni$takt to correct 

tnm:sfers of teal estat~.. S.ee Han,er V; C-Ontinental Oil «;g .. Inc.; 805 R2if929 . 

. Finally~- ~ve.11- if the Defendants: w.ere.compll:tely cut off, which theyare11.04 

Kansas law inlplies .ef,\s~rn.en1~ for ingress.and egr.ess ~·hen s9m.eone s:ells a piece of their 
land, See Haru~r Y~ Hee~~ 202, Kan. 250~ 254,447 P.2d 811 ()9t>8:)(iroplied 

easement by nec~~sily ts created whenever property is completelysurround:ec,t' by 

adj<liningJand~)-. 

(. The D~en.{Y\nfs.Lagoon Iss11e 

The De:fet1d!:tflts next argue thatthe other amhituous t~TTI'I:; J$ tti~tth~ Contract 
re.fersto the h1i9on ~~Qn the·propett):fi",_ First, the use ofth~.De{e11dtmt~, 1agoon is not 

matedal at allto the Plaintiff as eo-m,metcial disposal equipment is avaifable for allsvch 
k1cations .. Second~ whefh.ertb:~.PJa}nttffcau.ternpotarUy·use:.the Dtt(endanfs lag0Qt1 is 

.clearly addressed in tll~ Cq11tract The Det:endants argue the lt;goon W3$ on tlie 

Defondanti prope:rt.y when it will an -one piece of ground, but after sculpttni outfue area 
fotthc nriru-marr, thtdagoon is on tlte rem~itting property' -0.wned by the D~fendanJ 

Nissen and;no.t on the.parcel bemg separate(! from her property and sold to. the Plain.tiff: 

The Contract paragraph 2(e) refer~ to thelligQclll US:ed by the mini-mart .and. the 

Oefendants have notJJt:o:virled any eviqeµce of ~Q diff-erenttneanirtgs as to that lagqon Qr 

tbnrthe parties: ,.:inteni~1 was to incJ.u.de any other 1Ag,QOU$ th&1 the anetllatactually exists 

a.nd is bein$ used by the . .mini mart beitlg sol;L T.h:t.!re ilre not rwo ·1mderstandings"'' as to 

any Ias.oon.. There is one 11n:detsta.,1diJl& as to th~ ouJy Ia,s-0.on .. The Contract.here clearly 

gri:mts :to Plain.tiff ~·full access and right to.tlte Jagqons lbc-attd on the ptoperty for as long 



., 
:, 

;· 

as p,urchaser owns the prq_~ftY :irt qucstiQnJ\ (Contract Par .. 2);. 11lis, co11tra~tcreates: a 
written agreement b~tweep_ the p:ari.i~ to u~e the lagoon, Le~ a. '~license'\ and ,nothing 

further is requited for that license to be enforceable betwee1:1 tbe -pad;ies, 

1n The StroypLum.ber Company 'v. Latm.or ehal -_'j l l O "K.311~ 670~ 672, 205 I\ 621 

(1922); our SupremtJCQu:tt stated; 

Everyli~:nsJ t:odo,anact upon land involves the: CK1.::h1s1ve QC¢Q;_pation of 
the land by the licensee-t so far a~ .is :pecess.aty to do the acti artd 04 
further,! .J\greenn:,nts have been ,held to be Uce~es by ~hich the owner of 
r~~atty ha~ given to an:oth~ permission to maintainthe.reon horse shed~--:-~a 
lpggiµg road; ?. bJthhouse., a,sheet--1nusic bt1sin(;!s~ in spa,'C~ jn a department 
:.store fot which '"rental" was t9 lte paid~ and bi1lboards ... ar1d to flow tht! l@nd 
with watet'.\ ;~A pennit to graze::sheep although called a I~ase ht!:$ b~n held to: be but ali.cehse, .. The ocpµpru;1cy py a lipenste: niay Md often isof a very 
tempQracy cha:(';tct~, butJt also may bein some cas~s fo:rr.at:her:nQtor1ous. and continuous purpose:s} su~has maintaining a building or othet residence 
th~e,011:,-~~ (Citations. o.mitted). -- · · 

The terms of tbeli~n$~ are,~et out in this ContracL-

g. TheJ)ef¢U4@!'s•Other Side Issues 

The Defendant's final a:rgume11ti, a!l deal with what they assert are itegpttations 

that wete, never a:gr~ed upon! The-Qontr4~ is s:Qfliciertt to evidence a sale ofreaj e:stat~tQ 

be. consumn1ated and was devoted, to that subje.ct lt is u-narn.biguous, and p~u1ta,ip~ 

nothing to indicate. the parties .were de<1;Uqg with. other issues. The parties were n()t: 

9bliged t9 ¢:~te11d the: wtitillg further; 

Twp p.et:$ons may :fully agree upon the te,rms qf~ contract knowing: that there. are 
Qtlter matters on whfoh they have not :agreed and qn which th~y may expect furthet 

ncgoti~tions,., Such an,expectation.doesnot·prevep,t ti1e&gr:eertt_¢Iit_alr¢ad.y ntade froni 

11ei,:ig a:n enforceable <::onttact. S~e~ Storts v. Eby Cons!fficti.on •Qb 211 K@. 34, 535 

_P;.2ij 908,(1975), 



I 

,. 

h~vere.aHzed when they entered the cQntract. 

·The ttile.again$t specific p~rfomumce has .been said. t9 apJlly 91dy where' the 

consequenc.e.s ·of enftn:(}etnenJ t11nnot be deemed to have b~en e:oot~mpfated. by t.he 

patties whe11 tb~ .:ontract was made. Hent.e~ hardship,fairly -~nd vofontariiy.assunted 
as a pru1 qftlie coutracJ spugn.t to be enforced~ ~W):tlot prevail to $tilJ'& specific 

perfortn,tmqe tliereof: tilld a b~d batgaln$ in th-e &PS~I:Ice Qf fraud. will not telieve a party 
fromsp.ecificperformance;. it .C).S~ Specific Petfoun1It1ce: §2{1,. Plt 737-740. T 

Kan,Ap,p.2d at l.89~90~. 638 P,2# 98:t Kansas Baptist Co11vention.v~ Mesa.Operatina· Lt(!. 

:Partnership, 253 Kaµ.717.~. 7$5, 864 P.2d.l04·(1993)·(emphasis added), Set;: al~o~Link's 

Estate·\\ wilj&. 7 ~-A,pp2d lS!i; 63'8 .P.2d 985(1982;)~ 

lrt. ea<:h case; tll~se ,ve.re not hidden issues but on~s the Defendm)ts specifically 

.cte.ated When th~y bµH~ tlle prop~rt:y and used the same service~ fbr ~e residence and 

M ... ·M· •.• ..+ . 101 , wi,, 

Not only were thi: addltiona.1. i~$UCS. omitted and nones'stmt1al.te,rn15~ but ite}JIS 

easily remedied. They are not issue.s ~~hkh go='to the very heart 61' the tTansactiprt~~~ 

h. DefendmCsLaqtJs.sues 

The Defen.dan.Cs argum~n~ .are a cle:c.ar showing that tlieydid nottake good faith. 
aptiqns and that they set ufl toad .blocks to closmg, Wovv, they are ushl$ thct.se road blocks 

to ayojd 'tlwir duty to s·en the property~ 

Tht Defendantsthe11 daintth.at since they refused to clo~~ the da,y before the. 

clP-$in_g and revoked 41he deal," (Fact StaJement 4 apo:Ve), the Plaintiff did. nut prove to 

:them th:ey e.Quld have :financed the property. TbistQo was. l00% in: Ut~ b~nds ()fthe 

Pefondmit tQ show up at the closing the next cfay wid tlle .P.IaintifI wpuld have proved. 

f maiwing~ .b.Y closing the sale~ The Defendants preve:o~ti thaJ ~cti:Oth TTQt the Plahttif±: 



F:inaUy\ the De-feng'°ts argue the: :sale can notbe c1osedat alluntjJ the-2 r,nilUon 

dollar unpaid-Kansas Department (tfRevenue tax··Henls tes.olve-d and that they hay~ l,e~n 

negotiating with K.DOR for several y~rs. Flrs.t~Jie11 rel.eases ate pr.ovidep evt;:ry si,ogl~ 

day Jtt real estate closings a;pd it, ~lmost all cases the: creditor (IIDOEJ is ~lad to- fin~lly 

getsome actual pt1.yment ftort1 an arms" l¢ngth buyer for part<<ifthe secµred ~et:$. tt~.re~ 

the Defendant'$ own Afild~vit shqws that Sh¢ s:old other real estate<aµp, pe~oIJ.a] prQpe~ 

and applied the pro~~s to. the-~ount tbe .Defendants .owe: to the .State of~~as for 

their unpaid t~xes, Sµch fU..1ipn co11ld not have occurred unless KDOR ni:Jeasedits liens 

on all·ofthats«ure:d property to a,Uow tht! sMe:stogo tl1rough. Mostcreditots thath~ve 

a.lreadybeen gw~ ~fseveral years? 9-f'btPkim promiseswithno payments.fas is occurring 

already -in this case) iJ;re extrerAe:ly happy tQ release Hens so tharan arms length sale a-an 

,be-closed and s.o that the credihl"r•(KOOR) cm1 tinaI.ly .get a paymer1t. 

Tlie alternative for the credu;gr (KOOR). is for the creditotto file ru1actio.rtto seize 

the mini-mart.and.all the se¢4z:oo asstts and sell tb~ ass~ts atauction Qr at.a ~-fire.tr sale~ 

whfch usually results. ina: ~ter los~ than compar;ed with allowing this a:ans-lengtb 

ttansactio11, toclQ~ alld rel~~ing; theirlier1011 thatpt'0perty, 

The Sales Contract here teq't.Utes good faith coopernti011 to prqvicteP.l.a:intlff with­

clear title nndpart of that process, iu· every sale~ is allowing th~ buyer to coptac(creditqrs. 

of the,selletto obtain lien :teieases. The Defendants ai.~ec ijPs.oluJely r~fu~ing any co.nta,ct 

here bec:aus:e. they ate obviously not negotiating, for.the Pl~J:ifflBµrer for a .lien rt?le@e, 

They appear tojustbe contmufog their ·-yea.rs~" ofneg;otfatil1$ with l(l)QR fo,rson::t~ large.r 

s~ttlement ofaU atnounts du~ focluding their own personal lfabil~ty, 

The O~femia:nts are usin-g the ~~KDt)R;~ Hert to stall this sal~i at the SaJ'I;le time th~y 

a.reusing this sai¢ totryto make a personal deal with KDOR. In the. intervening yeaI's:. 
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betweep the :sat.es cotttrac-t and now~ the t.>efendants have takenhJmdre~ qfthQu~and:s of 

doUarstmt of the,rntni .. rn:art. each ye.a1\ in.salan.es and distrihut1<~(1S- The: Defondantshav~ 

nq incentive fltall to complete the C()fittact. lftheydosed Uris &ale¼ th~y ,vould ]mm the 

c:a.s.h cow fhe;y .have kept for years. Plus~ the:J~roceeds fro.m tlus; :sale would go tp I<PQR 

to pay towarti the. 2 mUlfort dollars irt taxes m¥ed. This b~ b~u g:oi;u;g Qg f~r y~srs and 

need$ to stQp. 

lnS1uniftary 

Th(; District Cot1ctis not ~·forcing~~ a sale~ itisholding thtc: Defe:rid®ts b, fh~ir 

W:ritten agre~.mep1 w S,ell real ~statt\ The Wotkto be done irtdosing tht sale:w~ plearly 

a1:1tieip~te:d in tbi$.a:nd every contract for the sale. of real property. Dohtg \>vork to close: a 

sal~ i~ JIO~~pn ro. defeat the contract. 

Tb~ Pefe.ndartts havt successfully stalled the closing oftheir own Contr4ct for 

y~ap~ and in that fin)(l have ~en an the profits' from.the property and have caused '&ales to 

de:er:e~~ eve,ry year. while tt1X¢.S, and a huge tax Hen~ have gone unpaid, 

Th~rftra great difference between alleging tlu~tt:: are parol statettients th~t ,hould 

be c€Jn.siqered,to dete.nnfr1e iftb¢ patties agte.ed on other incidental.side issues that tQukl 

be enfbrced as part ;ofa suppl~ment: to ~ contr~ct and µsing thos:e smn¢ patol s-iatements to 

nullify and esca,pe frqm an rur~ady.~greed llpon written co11tract. 

The Defendaut.s ~~ npt pusl\ins; orrequesti,ng tl:iat tmYQf their inc.id:enW sJde 

.issues heerlfotc~d .. ·Jney areus-ingthemto destroythecirwritten@i1tract and escape from, 

thek obUgafions .. 

The Defendant$ stfited ~t they were.not going th.rough with th(;: closing scheduled 

for the next day and then $:Ut~d. ~g tlie Plaiptiff t(.l agr.e;~ tci revnkt:: th~ ct)ntta(it. Jn~ 

betendartts couldn't get the Plaintiffto agree totwmipate the existing contr;l:ct so they 

33 



came up wHb ever.ythjng·plu.s. ih~.kitchen sink to g~t ou.tof the c-ortttatt. 

If one looks at all these issues of Defendants. as·.a way to supplement orltomplete 

the cQoqact~ tllt1t is <me thin~ as these fas1.1cs would not have su,pp:ed a closing/ Butit ls 

quite: c.lear: tbat tb¢ir gQal is to nuUify the:contraot. 

WI-lEREFORE the Plaintiff respectfully submits thatthe lJistrict Courtdld not err 

in. grantit1g sp~ific: p¢rfonnanc.e. oithe Contract, 
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APPENDIXl 



P,. 02 

,t\.G~,EMEJ'tt ltQ~ J!URCHAS:E ·Olt RJL1-U., '.lf;SJ',4;1TE ;,\ND .tl'tlt.SQNAJ.( PR OP!iRTY 

t Seller aw:eell.. tq sel,l and Purclta~,::,r ag:rc:;e:;. r,q htty th; foUnw:ing :r~al eam:tc l,oc:ated i:0 
iac,1$.tm Got:tnt% ~, c-on.unottly ~.~ as' 20J3I us. 75 J;t1.vy l:J('Jltq~r K,a11._~s ~ttt 
~~ Legal .Descri:gt:i,an as.fi)ijows: 

· 
See.Attachrr;u~ni. '' A" 

And al1 person~) pttipertyprcsently loc-ate¢ tbei:eorr., locludmg: 
Alf gasnlin¢ f}l-Ultp.i.l".g equiµmen\ CQ!Jt./lml:8\"ICt store ;r~lvh1K tlitJJre:t and equipftt¢i!( Si.gris. 

te:lephot~ ttuml,ers, .and ~y sµppUe:r 01:ip;veonrory :pr¢senuy forated eyn t~ie ®scribed ~e:s 
tilP.fl&. wiw zrU hu~<lroft cu.trentlyJ¢c~ed on ":Uit.groi..m~s: Tot T~~Mex eqWPUJ~llt and frt(ttlres 
ate nvt pan ofth,uo~~l and-will Miocmchuk.dm.tJ:ie Sale. 

2, The total µuJ¢hase prcict: 1s o.n.~ mH{ipfi four hundred fi'.ty tttou:sand cctol!Ji,tt. c:t l.'-'ISK~JqO). 
l)lll5 tri:0. v.aJue \)\iUVt":;l:l.\PtY and ~uµpH~ deteU-.til,1l¢d .a;· bere.ll\ provide~. p.ayabf.t ~s JblJo\ll'S 

l(i 



P. 'O'' ' ·. ti, 

Ltl¼lUac'rinn: ,'\a in"'enfory serVi(e t4 b.t l.tJ~e# \'i\ ,on by th~ parr.lc0, sbuU bt1 
~ph:iyi::d to tillf:t" th.e inven1or1, Wblch -~h:n.U bi cl~,ne. iri. thr,; pr~sqtic.t oT 
r~p1:eseatattv.esftom. bQtb P1arim~et' altd Seller, m,o·_ me t:~i$~ .ofthe fu-v~ntory. 

·beiug purcnas~d atretail prfoe le:$$ tlttrty perc::ent{ Oo/B)al'ld wiH bt<paigto Sd!tr 
by]1utfun~ ~dtet$:,, LLt:, 

11:po:n ~prcivilJ by ~ p~s or i~fy .r:~em.,.:ranve: ! au.d t;?$t the de~Elri.o.o o/ the inve~-cory v~~~, Hur:o..tn«: M$rlcem, LLC ;:1h,t) p11y ta S:tll~c·t,t:\,lt llVi!fml:oryvaj~ 

J, St:-.:ll'et maH CQtl"irW mArky,;abli; lltlc hy (, .. _,n,e:ral Wat.w,ty De~d ro bt;; tit:l.i\.i:;;i:l;!d tCJ 
¾t~h~s~r a~ 111c clo'Sih:ir ¢{ thi" Co1ti[act, u.p~m/ttc1pr 0f$t ·t4t-1l PW'cta~c pti:c!!, fre~ cifalI 1)~ and t~cumpr14:iQi:s except 

11 



FAX UO_. 7BS ci-1 645'2 

valut or prohibit th.tus.e oftb.u ,pteipe.'fy for ns :i,tti:nd~ u~; 
(b) f.oculiiliran~es crcate4 by :p wcli-l*S:tr .. if an.. t 
(~} wuulzp:m\C$, .ii' llilY, •(lf $p¢tial asse$S)_llflUC$. lOl ytr. d~i 

Sr.}le-rswi!lcop~}'o~i.ip of~ peisoual ptoper:s., by uµpropria:m htlJ .:if $hli: 1 titic­
rrM$fdor O.~r •Ci°OC'.1lmitbt evld~nt ll~l;c: .and C}~w:' t\t.l~ (() pttmbasg( at. fue ClO's.{n~ 9,f' tfu:i 
@tjta.ct.. Purch~serdw-.4 ~01-~~-.00-r as.suw(ko:y lt;.&¢ or re~LiiJ. agr~rnen,t pie.st.mt.Ly u1 
effuc1 fo1· ttfL\.ll)ID-e"nitot:l:1Je¢ !Jti the premi$ts. 1..ik.~wi.se.:, l'urcl:1-~er, do~ t¥,1(-4s:%m1t- or 
pur~c aciy service at .sttppiY fl.{}:retmenti tht S.ell~ mJiy h,;1:ve m$e d.un..11~,cthe r;:1.wrse of i4 
o~ttoirofmc con.ve)liencesioreloec,W~d on ilie pr~se1, Sci~ 111\.l;H ~e fo.( l:tittero.oval 
ofa,ry. foastJct eqµipmeut ~ tct~ion iJflillY service cri 1tt~'"r:s; ;providing Pw.eha.s~r. A 
~~~µleteJfot of all eqiri.pm®t Will ~ t~ to th; PW" ~sci- prltlt to c.io-s~, 

4, .Se!l~t shall ~-ei av~able to Ptttcb:~er ppo.rto tl¢~-mg µ! this CbAirimL1 w,i_ 
~Y'id~l:\)e <:tt n.i~ttt,f~J~ fitlt;; ~: s~tji;u'd <-".'W~c;;r· ~ p:.c~lim~tfY 't.itl.i::. fus~;anc"c r.q:iort, and, :alter 
~(ls.mg9ffui,s Ponti-act, a St~ OWllfil')S title ~,¢ ;lO.UC)' ""hic.h wil) ~utc .,P\µ,,t$ai~l' 
~~ fo.ss qr di'mlage to l',tw tx.terif nfth:e lQtaJ ptu'c.:t@st; pr ·ee. h9 r~~c,p pf tlcsfoc~ fu: titl~ ·of 
Senor to ~ai:d.t~~i esrate, suo1ect ta~ alJove excepur;,ns. 1 ·-po1;1 dcllv~~ of:.aid ptti~-u·y 
l'.lwner1

·~ 4U.t 1!1.SiA~~ f¢port\ '.ru:rtb~1>r shajJhave a. rt:asoo.~e $.t~ np:t.JQ ~t~~~d five (5) 
®X~ 1:tr ~x~t~t .s~e and te.t4,'il.the <c;~e ~o Sclle:t Witt ~1' writt~i:i ¢bJe-ctions c:oncetn:mg 
fut• r!.l-atk,~lib1l1Jy ot'th.t; tit,ttof {b.e,satne lhf.itib¢ a~t;1ncd w,trvi;:d~ ,lftb.~ Selltr ~t;;lll bt unab.ie 
to. Ll.cll-v~t P;i~KJ;:fab.1~ Ut1e as h:ete.u:l. ptovid.cct_, th].~,: Conrr;:ict shail be tJfuo turtJ:ret force qr ?fi~'¢Gl; 

Jll'<:)1/itie-tir t1a\~1~vti, Seller sJWJ 11$",;~ a .reaspnijlJ•Hi. o:.n1i;, ,n:pu~,. exceed tj'\1,rtY (JO) r.t~.r"" w ~titiht)" 
aoy \~a.lid obJtG:tl:.ol.i,~, rn title. lf 1:i')1r. Seller do~ t'l.qi t:ri~~.c:e-~'i vt, it 1:.tt.iJctt1QrA,. tv i:tCk w~tb#l thut;v 
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sS:itl iruimM¢t' shall tie: t;anceled. 1n ~ event oflnss ar '1a~i:: to tfu: ia;i.:pro'.~m~ pii:oi:: kl the cio~g offuis Co.n'\l:a¢.tith.t px'Q~edt of $'1.l~in:.~~c~,. :ptis .@Y cl.~d\.Ctihle L'Q h~ paid by $e 

their ~ne coµiliticn as:_ bl;fei.ce su~ii loi~ w dam.afe or m tht ~iJ'o;:n't of an un.m$l\J.·t.d io~ :otfilto.g; ofa cootle-:a:i®tiun p~cid.Oil 'to acquire all .or any part of.s:a~d real est~te ~,ofq(:t; tht~-.cto.si.m: eifthili Cfuitcac:t, it may be i;:anc;1ed at ilit; oµtio~l of cit.h¢t Scnu- Qt P.uiAA~w. 
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1 Q, Stllcr W~~ that the prop~rty~ #O.nt.&t tan;b; cquip:tt.l.¢..i;tl . e.nrl 110 :fr~un:s ~.e i11 proper W~ttmi .. ordcr ~d thcq• hav.e rici fao.~ri~t d~-f;;{;-~. L~il: oeteeth:u.'l equtptn~f ls iµChJded in th:e punz- ptk~., 

11" This C'sl~tf.#t rs. e~p:re~sly ciwdi ti;qn¢d upoo t.b~ f,µ~hanr: be,Ulg able .to se<::vre S\Jimble 
. . . 

-

' anangt:i:t h¥ Pur~ ... J this Comra.et Slb~ll pe 11\ill and v()i<i; ~~ Bliler Md rurdnutr lhaU .be i:e1~~: from· all li@illty ~d.er. and any monies ~ti hereunder so.au .be re~'b.lned. 10 tlle l'urth.a.~¢; 

-- ~tratQ:til'- s~~r.l and ~.~ ttftb.c. r.~spettlvc- ~es:. 
IN WlTNlt8S W~Olt the patties have. -sign~ their: ~~s a$ of the d~y B.tld year 

I:ndi4ii · c~~:tey · MJ.ni Mart. 
By; Ca,deD. Nis~ 

· .. · ... &~,fj ~L• · ·- ... -..... -· .. · .. t.W Carla, .0. Ni~t.: ·· · .. . 
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.D£S'CRJP1TON: . . . A- trur./ tif. !'!:ihd ln lh(! :Sc·vllv-.r•~l ~l(W t\~,· of tl1.s !~~1'H'l11.nn.i 0.11<:1.Y \;.r Qt' :Sn~p.qr, t'.a\ ft1'11,if1lJhlr, 

T il~vtb~ rlt!ff911 i~ eti.:{l rd U'.i.'*. Uth PU • .!tic~ 0~~1,Jr, ~rin:fft;>~. 14-Pr• p~in'"\.Jltt.ty ~.mii,..tb:.,<l 

.... 

~~ ('clf1'¥ll:: 
.. ' · CO!i:\f!"i4tridrl:q tH ~t,~ l•hirthw•wl i>;'Ortl~f 1.li lht, SC>l:l:lhw.~11I O<...otl~ ill \1.\1'. Worll'.~foH Dll<i{ler 

t;:1J ~~Jtt'•~11i\foii +:~:;/Th~.l;'t ::,i~1.1:!.h \lP ~f::pr-11',1).11 (,lg_ \'l)~•}~hiet qµ ii~~i~.~ (~l'lt r.- rlf,;i'L.:1.lfi!!t ,;il ·· 

~J.2~ t,t!Jf. lll,iil~,.::•f. ·5~1.J \!-\ Q0 'l'!~t:t•:11 l ::S ti::,ln9}Jl" QO. ltlfQ<:'Jl'tdw f(l~f t:t· ijr 11l11~ti11 Q{ . 600,rJ'O 

"fMl lo lh_6 ,~i:li'll ::Y( G~IMhfrt~flht-o(;:cl t-!'P(\/t-O'I' d•9f*~" l~ mlrivli\il. 00 ~eo,,,u.Jri C~t !$. dt.,1.m.e ... 

. nl J'f,'5,!_B ·i~ut 'th~'i!:e. 3-1,vth M ,!~.-.~- 3'1: 1.otout.,._ i!l 11~;m1d,r ;'~!1t •ii ~fJiJoM~• pt -Z'?.O,!.l4 l~l:.l; 

Th,'4!f'.IC•· 5':.ttll1. jJ tfbf_ffr'tt,i.ll• ~- ratnv~•-• ,Q4-. -.non~ Eru:r\ ~:: oJ-,t~tid o1 , I ~,_tl(l ,~11t1 Ttl'~¢~ ~'-ltn 

00 o•w,,., 27 .mlflllhjr'5T tt•tjf;!rl~ ~l •. ~. ~ft:,iQ8 !;!( .1lt,tta {ff-,.tr _Thrfyit;t S~UH\ io ~~9/'k'f{I 52 

n'ltbtj~ lJ ,,c~rldt '«'*ft i;, tiIJ:Jt~~i etf 101.~l ~t. 1ht111~ Sovtt, ~jJ d,~r.•,.- 07 mlftuJ.i,;; .· :)O 

-~~ti<, ,~t t ~t~\M~"- af .a&,ijl ·t;n,t:q: Th~ ~-tti 114 ·~-~- 00 l"iiklvt~:Q 90· ••~d• Wul 

i>" -glijl~~ P.f 117.'.i,;5 l~t t~· l}hf P~l O.l S•~n:ln!)1 .~d t'n:ict ~lli't'f:l·ff r,n act>t.t. 
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