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NO.: I :I 7,508 

IN THE COURT OF APPEALS O.F THE STATE OF KANSAS 

T(")(.'l?l)X_l- 1·~ s1;IF1' t- --~K,-, . ~~ - 1 .t . :\., ,. i x., i , '\-\.. . . . 

Appdkx~/De-fendant 

v. 

S1'/\'fE OF KANSAS 
KANSAS DEPARTMENT OF REVENUE 

h xil, t:"01.- .' t:iY' .c·\ ppe-{ ~rn i 1 1dm u.1 

HRlKF OF APPELLEE 

NA.TU.Rf: OF THE CASE 

The A.ppeHant/Defern:font comx:dy recites the statutory authority for c(mdl.HJing 

, -·1 ' , ' , d l t' 1 l . . , ' , . ' ' ., ' 

JUu1c1,:u n.~·•...-ie\v an t 1e outcrnn{~ o. t 1c rt(.11n.in1strativt'. neanng .m parngrnpn 1 or tn,~ nature 

of the case. De-fondant rnisstates the ruling <)ft.he district court on January 27 .. 2017. The 

Court <lid not rule on the issue of \-Vhether th~ri..~ \Vere reasonable grounds to heHeve that 
. s. 

Plaintiff '<Vas under the influence because its .rniing that the arrest of Plaintiff \.-Vtis unla\.vfu1 

other issues raiss.xi bv Plaintiff \Vere not resolved bv the district ,~ourt and an.~ not an issue 
. . ~ 

~ 

in this appeaL lt is agreed that KDOR"s rnotfon to i:1h:er or a.mend 1,vas denied'- that tirndy 

s•r ;.'• '"S''lr'll,.,fr,,l\(I~ (<i>~' lC'S[rs,: ··, 
~- .l .-:1.. -~- 1.:--.il'J.l::... .11~ IS..~>-- LS 

1, Vias there prnbahk cause to support the arrest? 

., 
J. 



2. ls tht issue of reasonal'.'lle grounds w bdieve Shepack ,vas under the infiut:nce 

prnpt~r1y bd:lwe the appeHate court? 

S"I',;,. 'I'£:1V'[,"N'l' 0 1? v Ac·rs .;'"l... ,"{~~~ l.['...:1 l .I: J.~.~ _.. . k. 

"'Shepadz\ and Master Trnopt~r Sha\vn T'ayfoc hereinafter reforred to as "'T·a:yfor"'- Tayinr 

is a f\,1:aster Tmoper w-ho ha<l adv~inced training and had worked 13 years for the IJighway 

Patrol \Vhh approximately l.O years involving solt~ly trai:fic dutit~s, R, 2 at 30~3 l ,, ND Dther 

On ~kpti:.>;mber 20~ 2{H4 at approxhnatdy 9A 7pm~ Taylor canw into i..~.;:.)ntact \vith 

Shepm.:k on the Kansas Tumpik{_~, R.. 2 at 5~6. A DVD reeording \vas made of the arrest and 

investigation sz~quence, R 2 at 27, R, 3, Pla:intfffs exhibit 4, 

Tht~ reason Taylor stopped Shepack ,vas Sht~pack's thilure to yield to the stopped patrol 

vehicle and failure to .maintain a single lane of traffic, R. 2 at 8, 'faylor indicated that 

Shepack straddled the dotted Ene '>-vhen passing the already stopped trouper .. not cm:npiying 

require m.oving con1pktdy into the ldl lane ,vhen then~ is an ability- to do so or to sk)\.V 

your speed ,vtK~n not abk to move over because of trafik, R., 2 at 55, There \\'as no 

testhncmy about other tn.1ffic at the time of the aHegcd violation of the nwvt~ over hnv or 

the ability of Shcpmj,;.: to cornpktely mDve hrto another lane and the DVD z"..xhlhit dues not 

depkt this sequence. Taylor confirrned that Shepack ,vas driving sknver than the posted 

' l' , · ' · •'I' ·1 1 -1 · l l t , •Y ' R ·"l '''O -n .,, k d ' 
speea iJmu t>ut ay or cmui not reca. hK~ spcc1tlc s.peen, s . .;:,. at :'.lo-):':.', :Snept.H.~ · a· nu.ts 

~: 



108, !36~ 140, There \Vas no testimony or evidence that Shcpi1ck ,vas involved in an 

exhibit 4. Prkw to the stop of Shepack"s truck, the DVD sho\vs n <:.ar passing Shepack on 

the kfr without diffkulty, R. 3~ Pbintiff's exhibit 4 at count 1 :38. The DVD also SIH)\VS 

that Shepack txmtinunusty re.rnaine<l on the highway and that he did not suddenly stop (H' 

Toyota 'ra.crnna driving t~rraticaHy, alrnost striking a guard rail. R. 2 at 34, .37, Objections 

Defondant at trial at the tirne of an objection. the dispatcher did not testify. R. 2 at 43. 

Prior to Shepack's arrest for DUI~ Shepack prnpcrly parked his car hut it took !ong{.~r 

tban norrnal to stop, IC 2 at 9~10. Shepack had no prob!en1 rdrfoving h.is driv-er's license. 

R. 2 at 110. Shepack properly exited his vehkk\ -exiting sbv,,., ly so that the opening of the 

door \Vfiuld not hit the tn)oper. R. 2 at I 0, 108. 164, Shcpack had no probkrns standing or 

. _:,: 1k· · · <,',· R --:, qi· .! 1 ·1 ti l.) \\~h U1b. . .,_ .• ,, .\ . ~ , ... 

3 



Shepack's spet~ch \Vas not slurred and he had no &t11cuhy cormnunkating, R 2 M l 1~ U, 

i 1 t\ R, 4, F1a.infrff's ~xhibit L Shepack had no bi:ihnKt~ probkn1$ or problems standing or 

that the conditk\n of his ,~vi..~S could be z~.aused by a n-tm'fber of things other than alcohol 
.,.. . ,t, 

..... , 

\\/hen exiting his truck, Shepat'.k dropped his toll ticket but picked it up tnd put it 

ticket. RA 2 at 103A Taylor did not have a \Yarrant for the st~m·ch mxt stizurn uf tht! toH 

tkkct R, 2 at 103, The trial court rnkd tha1 Sht~pai..~k bad no <lH11cu!ty picking up the toll 

derneanor \VHS caln1 and he \vas cooperative according to the DVD, R. l at 191, R, 3, 

Plaintiff's exhibit 4. 

The trial court ruled that after ·Taylor asked Shepack to mo-ve to the back of the trudti 

Sht~pack put his hands in his pockets, Taylor told Shqx1ck to take his hands om of hb 

4 



pockets, \Vhkh he did. R. 1, 183, R. 3, .Pbintiffs exhibit 4 at count 6:40, Tlw Court rnkd 

that the DVD indicates that Shep&ck then said "\vhat do yi.:>u \Vant me to tloT', at \vhkh 

point Taylor t.ttt.1k Shepn.d.( s upper arm and led him to the back of the truck saying '\:.on1e 

did nr>t think he ,vas given enough time to respond to t1x~ oftfoer\~ rt~qucsL lt 2 at 109. 

Trooper Taylor then said either you are going to folk~\v my instn.i.cth.Jns or you are going 

then Shepack 's pt~:rcept.ion that the trooper had already <ledded tn arrest hhn, R, 2 at HN-

1 l{\ 163-164. 

hnmediatcly aftt~r puHing Shepack to the back of the trnc.k, Shepack was handcufl:ed 

Less than 2 rninutes efopse<l het\-'.'\~i-~n the time that the trnoptT arrived at Sh,~pack's door 

unW Taylor began handcuffing Shepadc R, 3, P1aintiff":(s t~xhibit 4 at count 5:04 to 7:0L 

148. The district cou1i agreed that Shepac.k was arrested for susclpion of DUL R., l at 184, 

Once Shepack \Vas placed under arrest the officer did not inknd to rdeas,~ Shepaek from. 

T>t1e officer testified that Shepack \Vas not resisting, R, 2 at 67, Shep,xk <lid not intend 

to resist. R, 2 at 109, Shepai.Jr \Vas placed under iu-rest frff DUI~ not foilfog to foUow a 

ia\Vfi.ll nolke order. R., 2 at 69-70, \Vhen objection \Vas 1nade on the ground of the t1_uestion 
~ ..,. '-~· ·3 



being asked and ans,vere<l to a rt~peated qut~stion about \Vhether the arrest vvas based on 

foHurc to follo\v a lawful order, the objection \Vas sustained. R, 2 at 70-7 l, No prof!i~r \:Vas 

made and no tcstimonv \vas retdved that the basis :ft)r arrest \Vas resisting arrest or failing 
. . 

- -
to :fb:!knv a hr'<vfu! police order, 

On Hne 7 of the IX>27 forrn. tht~ LJ'<v .Fnforci..~rnent Officees Certific.ation, "favlor 
., 

. ~ 

a preHrninary breath test (PHI), R, "t Plaintiffs exhibit 2~ R.. 3 at 189-19(L Tayfor later 

/);1 1'I"~ 7 nY rh,'' r)f'"_ . ., 7 l·}1f'"' 'I',,v jqr i'<>:<;"' {-,,,,,. ti,,,.t tl1•· !")(''-'.>'7 {{)f1·1·, XV'""- ''<''.<"'.Uf'Yh~ -·~•1d 
'-·-' $..>.,..{\,,..; • ,.~i );. - J .. ">.,..... _,._, J . ...-.., .. >.).~~ S:.~-... , •. """'·-~:,;~.S-o..•~~ ~J.>.>..:S., v -o..• ............... , .t.... :t,. ~ ~:s,.,.. U-V'-" .. ~{S.\.., ( .. ,.j_,. 

co.mpkte, R. 2 at 6-7, 'The k~stimony of Taylor indicated that the odor of a!coholj ust means 

that a person consumed of alcohol, nN. that Shepack ,vi.--is under the ini1ucnce of ak<)hoL 

R, 2 at 14. 

This constitutes tht~ foe.ts kno\vn at the tirne of tlx~ trooper's arrest of Shcpack fz\r 

DUL Shepack told Taylor that Shepack <lid not believe that tht\rt~ ,vas prnbabk cause to 

Ikfrm~ the DUI arrest~ Taylor did not <)Bk Shepack to perforrn fid<l sobrkty tests or 

a preliminary breath test R, 2 at 16, 71, Only after arrest did Taylor request fidd sobrk:ty 

sohrietv tests \Vt~re requested aJlcr arrest Tavlor did not snecifica.Hv ask for a. \Valk and tum 
,.. 

• ,.. X ,.. 



29, Shepack decHnt..~d the request fr1r tht-~ tmidentHfod ifo!d sobriety tests or th-t\ preliminary 

breath test because he ,vas already undt.T arrest and the officer had already made his 

Befi)re arrest~ Shepack bad not a<lmhwd to th,• consurnpdon of akz)hot having 

denied drinking, R, 2 at 75, Only after arrest did Shcpack admit to drinking .. R, 2 at 112-

! LL Before the arrest for DUJ, Taylor had nut spoken \-Vith i\ustin Kelly, the <lee.Ian.mt of 

foe alleged <ld\'ing of Shepa{~k before ·ra.ykx stopped Shepack. R.. 2 at 39, No evidence 

of the rdiahHity of this dedaram ,vas provided, 

Aftttr the initial surnn:rnr)_.. of the irnph,~d consent la.\-v and a summary of issues rnise(L 

th(.~ distrkt coi1rt rukd 

to bdievt~ that Shepa,~k \-vas 1.m(k~r the influence but only ruk-d on the ptobabk cause to 

7 



.tR['l:'1\>1P._N1'''' . .\ 1'[fi 'Alfff'l:1on1T1·r;<'-' 
i~. U \..-.... l.t:< .. o. ~ .. -c'°"·· 1-' . ~.. J.. . l'.l . l.£:..-~ 

The standard of revkv--' is substantial competent evkknce. In fyjitche}l .. v . __ Kansas 

"'In t{~vie,:ving a district's c(nn·f s rnHng in a dri\'er's license suspcnskm case~ 

an appeUate (:ou.rt typically applies a. substantial compttent evkknce 

standard.. iifhgen v. Km:t~tl;-, De1?L .. 9.L8cvtrmt., 31 KmL /tpp.2d 820, 822, 74 

n ·1,1 .;; 0 8 {)(){}'~) Subst""llth.l ,:~vi' '1'"•V'e is ;~• 1i ··1,,~-,p;:o l"\i)S'-••ss·'ir-~~ >'i~l;>\:'{}>"l'''' '·il"'A 
.! •-•'\ v{). ,..,..,.,,,,,.__._I".-.. ··',, ~,1;.., ,c. '- ,;;.. ~i,.).. .. ~ h .,..,_.._u~,). . ..,_..._ t .. ~ .... ,,'lo;,,•:-,_,..., ·"·{t::,··~W}'9,,• ~,.,.(.~~ ~ .{'\4 

substance that fi.imishes a basis oftii.ct from ,vhkh the issues can reasonably 

he resolved. In other \vords, suhstant.iaJ cvi<lente suffident to reasonably 

support tht~ condusion reached by the <listrkt court 31 Kan. App,2d at 822. 

:H{nvever, \vhe.re the issue raised in a drive.r's license suspension ease 

involves strictly a kga1 qrn:.'.Btion, thf appellate cnurf s revk~w Is unlimited, 

h1~1nin v. Kam@~ Dept~ . .9~]levi_~m1~\ 285 Kan, 625,629, l 76 P3d 938 (2008). 

l:nterpretatkm of a statute is a questfrm of hn:v (Jvcr \-vhich an appelbtc court 

has 1mlim.ited reviev,,. Gew .. ~sis Health Club. lnc. v. Citv of \Vichita. 285 Kan . 
......... ~-............... ,.,. .. ___ .... , .............. - .... --................ ,. ........ __ ................... s. ....... . 

1 ('() i ·1 {\·-, ·1 ·i O ·i }) ; -1 '\4· (}'') '\()O\ ~' , .. , .. ~,. V~'-·, .{3.! •~(l •. .. { .• ).),.•}, 

1n Svfl:mk v. KDR, 294 Kan. 87L 881.. 28!. P.3<l 13.5 (2012\ the court rnled: 
.................. __ .. ,........................................ -· . '- -· 



fa '-Neighing the eviden(X\ the District Court has the opportunity to obstTve the dcrnea..nnr 

and presentatkm of the vvitnesses, an opportunity that no appeHntc court has, therdbre an 

appelbte court nmst con:fim~ itsc.lf to \Vhdher substantia.l com.pctcnt evidence supports the 

H is the responsfoiliiy of the District Court to ,:veigh the evidence and determine the 

''\Vlwn considering w1wther findings are supported by substantbJ cor:npt~tent 

·i l'b''' t' . 1·­t11e -ere( i .. rnty o. · ,vitnes:iK~s on aprK~a , ·-

Jf the evidence is uncontroverted, AppeUax:rt conectly recites that it is a legal 

standard of revie\v, The evidcntc, however, \>...'as c-ontroverte<l, Co.ntroverb..~d evkkm::t~ 

, l " ' b 1·- , <l me twcs, nut rna.y not ,e . .in11te · tu; 

* 

<, -~ 

* 

* 

The reason that evt~s \Vere bloodshot ---- fatigue aner a Irn:m dav or akohoL 
,.. 

._,.. W· ..,. . 

'fhe- reason for arrest ---- DUI onJv or resistiw~ and obstructing or interf:ert\rKX\ . ~ ~ . 

Whether focts support a conclusion of resistive or combative behavior, 

\v11ether thfre \vere balance, ,stmding~ or ,vaJking problems, 

The prnrnptness and compEanct! of Shepm::.k to request~ by the trooper_ 

The (k~rneanor of Pb.inUH: 



Tht~ signH:ican(.'.e of the odor ofakolwl, 

* \:Vtwther the ofi1ct-:r knew· Shepack had been drinking alcohol afrtT Shepack' s 

·-•·1~ 'Jt.1' · 1mtm ,se.nu1i oe ·ewe arresr, 

* The rdiab-ilitv of Dtrntin Kellv, who did. not testiJ\, and the accuracv of his 
.;,,I . . ... • 

-- .• . ..,. 

report, 

The sbn1itkance oft.he hwk of the <liMmtch \vitness. 
~ 

. . . 

* The timfrw. ofih~': arresL 
,:...• . . .· 

* VVhethcr post arrest foe.ts can he udhzed in determining the ba'\is fix m:r,~st, 

* \Vheth':r Shepack"s actions represented a c:onsciousrwss of guilt 

The facts are controverkd therefore substantial cornpeknt evidence standard shouJd he 

Th,~ isstw of vvhether the arrest fr'ff DUI \Vas supported hy prob1ble cause \Vas 

c<)ntimi.{msly rais~xl on judkbl revk~\v, K 1 at 19-23, 58-63, R, 2 continuously, focJuding 

at 6-21" 24, 28~29, :I 08-117, 189~ l 9(L Ther,~ \Vas no testimony or proffer that Pb.inti ff \Vas 

or should have been arrested tbr n .. ~sisting arrest or :failt.n\': to folfo\v a h\vful police order. 

R. 2 at H\ 67, 69-71~ 148, 



administered, the pt~rson must be in custody or undt~r arrest \Vhen there is no acckknt or 

conisfon involving prni,x~rty danrnge, personal injury· .. or death, ·rhere '"'&s no accident or 

coHision causing any prnperty damage, injury or death bodily han:n~ therefbre the issue of 

arrest or custody is an issue that is pn.'sen-'cd, 

A person 1:nust be under am:$t or custody hnvfuHy based upon pnJhabk cause. 

defined probahk i.:.,ause to arrest as foHo\-vs: 

''"Probabk cause is the rt~asonabk~ belief that a spedfic crime has been 

c<.)mn1ith.xi and that the defrmdant comr:nitkd the crime, Stm:e_'<i, Abbott, 277 

Kan. 161 ~ 164, 83 P.Jd 794 (2002\ Existence of prob-ahk cause must he 

determined by considt:nltion of the inH.irrrsatio.n a.nd frdr inferences 

therefrom~ kno\vn to the oitker at the time of the arn.•st Itrn.rh .. 282 Kan, 

~-"'1 ... ,... ,·· 1},. L t ' ' . . ' t l ' -~ 1· 1·, ·i 

&t ! 1 > rn, -iYmaok tause rn oetermmect ov eva, uatnh!. the tota 1tv o: tne 
' 

.... ._._,. ,. 

drcumstaJ1ces, Statt.Y~_J:liH. :28l Kan, 136, !46~ 130 P3d 1 {2006), As ln 

other totality of circumstances test., t.hcre Is no dgki application of factors and 

courts should not merdy count t1H.~ facts or factors that support nne 3kfo of 

tbe <letennination orthe otlwr, $.rn;te v. M2fiinnis, 290 KarL 547~ 552w531 133 

P3d 246 (2010)~ see Smith, 291 Kan, at 5 l.5 tlwh:Hng that the defendanfs 
. .·· _,,......... ... .. .... 

list of factors did not nei.mte the other factors nresenwdV /\!kn v, Kansas 
........ . .x. · ......... __ .... , .................................................... . 

De11t__9f.Rev~m;g, 292 Kan, 653, 656~57, 256 P3d 845 (201 l)-''' 296 Km1, at 

20, (emphasis added.) 

di<l not approve b11gu.age that created a burden of shotvi.ng that "'guilt is more than a 



oHhis opininn by thi..~ ~knn Court due to C<1mr.h.r!r s considerndon of an hnproper stamhrd 

nf probable cause, guilt being morn than n rnere '·possibility". ~)mmhrll b not helpful or 

Interestingly, the C\tmnht!l analysis that the !mver court dt~cision should be sustained if it 

is supported by substantial competent evidence \\'orks against Defondant sinCi..~- judgm,;.':nt 

\vas Rra:nted to Plaintiff 
<--· 

In the .ttloQ,t?. case~ the Court :found. the foHovdng facts: blood shot and watery eyes, 

adrnissfon of consumpHon, .irnpaired speech. 2 dues on the \Valk and turn test, and_ l due 

on the one kg stand test The Court rukd that the arrest for DUI was not based cm probable 

cause in this adn1inistnrfrve driver's license case, therefore the breath test evidente vvas 

inq.x~rrnissible and irmdn1issihle. These facts ,vere kri<)\Vn beibrc the arrest decision. 

de:nif:d (2008), the appeUate court evaluated \Vht{her there \Vas probahk cause to mTesL It 

,;Probable cause for an arrest fa a higher standard than reasonable 

suspicion for a stop, St~e S.rnJe v, iJ}gnnn~ 279 Kan, 745, 752~5.~\ 1 ! 3 

PJd 228 (2005). Probable cause to arrnst 1s that quantum of evkfonce 

that \vou1d lead a reasonably prudent police officer to bdieve that guilt 



, ' ' . l . i ., ., 1 - • t1 d i ' 
opmion ren1ams vrta to ti1e tacts ot tins case as t JUStratt~ ~h.~-H)W, 

The \Yimderh:- Court rukd that there '\Nas no probable cause to arrest evt.'.n though 

\Vonderh-' disobevcd an order to get hack intz) his tn.1ck had hl.ood shot. eves. snw!led of 
... , ~ 

,.,.· ' . ,.. -· 

' ' l -l ' < ' • k' 1 l ! -l ' kl l O ' 
ai.cono, ai..imineo to ann °mg~ an,1 -;,.vas reportet.t to irnve <.irrven me, css y . y :nameo 

infon:nnnts, The Court noted that \Vomkr:!y 's speech \Vas "•fair"' and ·'not parti,~ularly 

slu.rre(F'_ It further noted that Vv't.mdedy pulled his truck U\\~r in a rn:mnd rnanner, did not 

fumble tfrs license~ and had no problems getting out of the truck or \valking, 

lfthe fricts of the \\\1mkrh: Court are inm:rffident to support a finding of probable 

<-~fmse to arrest, the fact:s of this :\.Jr_ Slwpack.'s ,:a.st arc certainly insufildcnt to estabhsh 

·rhi-~ n1ere odor of alcohol does not support fl reasonable an<l articu1ahk suspicion that 

r•.'•·•·1 "t··, ·,"·•Ck 1 '4"')ri·, ·1 ·"1 lf!9i-'' (''1· 1.;;gi ·1;),{ r 1:-t-,d. '!0RZ~' 
.\/JlhtiL:? . .A~l~i) \',~ __ :J.Q __ 010'-\~ . '.:ft. \) •'·" . ~ l ~ \, ,-,, ,,L . --· \. '~ . ''t .. ,, __ ,<,. ,.,;,_. .1 \ . •' CY}, 

·1,1 , ,, ! , , d , , - . ·i: r , 
1 1.e rm.~re conslm1µt1.on or a,coi10i, an me tKlmrnsmn riwreo.1, ao,~s not equm.e to 

probable caust~ because tJK• mere consumption of alcohol a.nd the driving of a vehide is not 



R~gves, 233 Kan, 702, 664 P.2d 862 (1983J~ Statr . .Y.~ __ Arehart. 19 Kan .. App-2d 879, 878 

'"But it is important to keep in mind that the officer must reasonably suspect 

unh-1\vfrd t1ctivity and his not unlawful to shnpk drink a.nd Jr1ve,''- 301 Kan, 

at 263, 

raise an akohol conccntn,tion in a breath N blood test in a norrnal sized man to J)8 or 

'The l\Jolitor court confirmed the .~loop court analysis i:Jf cnnsiderntfon of thi.~ 

inwrnction of all factors to-gcther in determining nc,tsomtbk s.uspidon ofDl..fL rejecting the 

Court of A.ppt~als criteria of first determining inculpatory factors that supported the 

otlker's conclusion, then det.ennirdng \vhetlwr exci.dpatory fr1cts '"substantially dissipated,.' 

"But in exc:n.~ising the totaHtv of circumstances test for reasorn)ble si.rnpkion. 
~ . ~ 

. . A . 

an appt~Hm:e court slH)Uld no-t engagt~ in 'assessing each factor or piece of 
' ~ ' , ·i , . ❖ , , ~ ' 1 ., ' 1 C . J ,.., ,, i ·1·, .. , d 

evmenee m isoH.ttH.)rL {,~-1tatlons om1Het-1) ui}gfL_1:;tat.e§ . .Y., ..... 9ne~, lzl. , , 5 

1 ·'<<){J' ·1-:- 1 ,:; ,·1 '1th ('''.- ".l(\j ~}"\ Th-, -~-"t·>, <· .' '·t', .. ~ ·it' t .,.,, ,, '· ht'"' ... , ., '.,,~- .,. 
J\,, ~ . -) 1 •· (. \> .h' _,, ... ,!. ;....,_,. L. I;:· t!'-' ,-_.1uuru. 11..hl .,1d n:; .• is,,}ll,LHv :::,d:-:.pkt<.)d 

exist{.~d obtains only afi.er the interacdon of aH factors is assessed.,. 

'"Granted, as swrgested ahO\."I'-\ reas<mabk suspidon can be established -..:vith 
. ,.__....... . . ;,. 

evidence that is kss ndiahk than that \vhkh 1s required to establish guilt 

beyond a reasonable doubt or even to establish prohab-k.\ cause. Hut there h 
- ff· ··•··1 ·1 .:i - f' -,:i', t -·i:t, tt -,•· ,I'll .•. , --~ h·, -· ,,,r· ·~ ·:'>{ll K·'·,. ~ , t ·,s-~ 
a. dh,,::;.10H.l O f\; .. 1.lJl'H. 1 j .n.,h Sd . hld:::<i. ,.,t::· Uh,. • .hJ . ,lL ,t,- .. C ~·, 



,As noted at:>o'</i.\ an arrest must be based on probable cause, a higher standaxd than that 

'Nhk--:h \Vas considered by the M.olitor court 

ln ,Molitor. the Supreme Court :frmnd thut there \vas no reasmmbk suspidon of 

driving un<lt~r the intluen~x~ as a matter of la\:1.' under thi;,~ follov,dng facts: Tvfo!itor stopped 

his \'t>hkk striking the curb and stopping with the tire half ,vay up the curb, there svas a 

turn \Vhhout a turn shrnaL \Vaterv and blood shot eves. a stromr odor of akohoL and an 
~- .· .,. ,.. .• ,s.,' . 

admission <Yf 2 or 3 beers, Speech \Vas not slurred and there \Vas no dH11culty producing n 

walking, 'Ihert~ \Vas one dw .. ~ on the ,v;;dk and tun1 test and the one kg stand test with a PBT - ~ 

I 43, 130 P3d 1 {2006), Shepack ,vas arrested \vhen he \vas handcuffed, less than 2 n1inutes 

al:ler Taylor approached the driver's door o.f Shepack"s truck. 

l:k.fend.ant ~Jaims that other charges \VrnJk"i havt\ bt~latedJy justified arr,~st after the 

DUI arrest already occurred, This dairn is made hy Defendant in spite of the repeated 

tt:stimony of the trooper that the arrest was for DUL not another charge, Certainly \,foster 

Trooper 'Taytof s tesfanony, as a l 3 year trooper \vlth lO years enforcing traJ1k hnvs on 

thti road and advanced training, about the basis of his arrest should be dhposhive in 

establishing tht~ reason frff the arn~st. No other officer wstifox} or fonnu1atc<l n ri;,~ason for 

arrest other than 'favlor, This belief of 'L:rvlor is uncontroverted, Lfnt:ontroverted i;:~vkknc.t\ 
¥ ,(!,. 

.• 



P2d 566 ( l.991), The Court ,:vas correct in ruling thatthe exdusivt• basis for the arrest ,va.s 

a claim of driving under the influence. 

Failure to obey a !av,rful polite order, K.S.A. 8~ 1503, .requires a \Villful fi11lure or 

refusai m z-:ornp1y ,vith a 1a,vfu1 order made for th1-~ purpose of regulating trnfiic. The 

mininml statement or con<l1.Kt of Shepack did not constitute a ,:vmful. foilun., or refusal to 

con1ply \\.'!th a lmvful order prior to arrest as he ash~d the question ''\vhat do you '>\'ltnt me 

to do't' ,vhen askt~d to move to the back of the tn1ck Again, the trooper agreed and did 

not ar:n:~st Shepack for failure to ob"l'..~Y a lasvfoi police order. 

·rhe author nf this brief has thoroughly scanrK~d Kansas statutory taw to look for an 

offense of resisting arrest t.o analyze the basis for a dafrn that an officer cou.!d make su,:h 

an an-est Therti is no crinK of resistirm arrest. 'fhe onlv statuton-' reforcnct~ to resisting 
w· . ..,.. ,.. .... .. 

arrest is found at K.S.i\. 2 l."5229, under the artick dealing '\Vith principals of cri1nirw! 

lb.hifay, \Vherdn the statute states that a person is 

'''Il'"'t ''Uttli)f'' 7 ''';j h) ''l"''°'. f(}r•·~;, 1,, t''~~•,;;,t ,.,.~ '"'l'i~st· ,, ... .,,.~r~ 1' f ti~,,, •~"f'-,')'1 ~1·n~s·t'•>({ 
x ,, . t-r.- l , >--~ •. wiJ ~~ ">.-:::>,~ x . "''" ~ •.• \....:,~._, . t:-ti.>. >-h .. w,. , .. , w·"< v } ., d~~-w t·•~- ,~ ,, .. <. x~ "vh ~--....., 

bdkvt~s that the arrest is unbv1.-·fuL,. 

'This se(.,tkm d.eaUn£! ,vith ndndpals of crhnina1 liabilitv (kx.~s not creat\'~ a crinw thcrefi)re 
,;,-;:;- ~ 

... 

a ·\~dme'~ of resisting arrest ,vould not justif)-' an arrest 



,.,.,1 . ·-- r ·1-1 t' ., · 1• '' 1 ., ,,. 
1 1e crune ot mtcrit~rence \:V1h asv en. orcen:ient 1s nor app11ca.nw tot 1e tacts of Hus 

hearing and a.tjudicial review. Tht.~re is no evidence supporting actinnabk fa.he reporting 

registing service of process. Even if it ,va.s alkge<l that a. nerson knmvinillv and \vifring!v 
h..-· 

...... ~ -:...~• ,.. --~- .,.· 

ohstrnct~xt resisted or nppostxi the discharge of an oftkial duty or falsdy reported 

infornHit.ion. there must be f;Vidence that that Shepack substantially hin(k~red or increm;ed 

the burden of the offkx~r in the per:fonnance of the nffker•s of1kfal duty, State\-'. t11rbIL 

CW 1 i }. Th.t.~r(~ \Vas no evidence that Shepack suhstantiaHy hindered or irKreased the hu.nkn 

oftrK~ officer in the perfhrnuu1cc of the ofncer's official duty. Even ifbdieved, Sht~pack's 

staternents and actions \Vere short in duration and inconsequentiaL 

This analysis of Defondant's post arrest theories of potential arn,"ost support a 

clahned, bd.ieved. or i..~hargc<l another c.rhne other than DUI and failure to maintain a lane, 
~ .• ~ 

The issues of resistinu, interference and frdJure to fbllo\v a law'ful order \Ven~ 
. ,(...•• . 

' · 1 ' ' • ' ' , s-, "' ·1 ·K~ I~ "r; '·"' K. 
cnrnes at tiw a<1m1mstratlVe neanng:, ,.ee h .. rnz.. ~~ v, ... · .... ansas .lt:.:J)t __ o( __ Revenue< u ·· an. 

App,2d 756, 758 P.2d 222 n 988) rt'.V_ tknk~d (1988). (Party .may not raist~ a completely 



ne\V issue and produce ne\v cvkkmce before 1)0Wi not produced at the admfr:ristn.rth'e 

.lictnsee and Kansas Dept of .Revenut~-} 

Evt'.n if prnpedy asserted~ the Defendant \Vou1d have us belkve that after an arrest 

(K\ .. T!TS in.\-'n!virrn the driving of the v'ehiek'., even ,vhen the officer m .. ~ver aUeued that another 
........ ...... -· ''"'' 

, .. d · t · h .--, 1 t 1 .i .. · t. .. 1 ._, ' , ., 
z-:nrne \Vas comn-i.ttte , tnat t e c:ourt fan aM s,101.L tJ iJeem an arrest as oemg . H\V1ul i.t 

another ;;.~h<1nJe could have been later .in1tu.2.imid .. This is inconsistent \Vith the lavv .. An arrest - ~. . ... 

'" .. , , an arrest \.vithout a warrant, to suppi..Wt an inddenta.1 search, must be nwde \Vith 

nrc{nhk C'Ftse Prob•-\ble ci.w~e exi~ts if ihe f:icts 'llld 6rcllrPst•·l•K'.t?S k.nc•,vp ki th: .. ~ 
),..) ~• (... ~'i.,J.,. J> ••• ~.;. ( ••• ,.·X,-.•-. ~- ~- .{.l). -.; • .._ ~X X .._. .. -.,. (.\.~ ;.. , .;, ) .>.. · ~ 

officer '-sarra.nt a prudent rnan~s believing that a CTJHK~ has bet'.n comrrdtted at or 
·s...,t''. >' ·'·h·• .·.;_ . ' +' ,-,·-i· ,. { '17 ·"1 A"\,· !) ·'),.) . \ •') ·; }" C' . -i'~-, ·'.) ·: ·"1 K·'' ... t -;-~ ·1 
l}!,,; Ult l., ;;.. t.tne. (h a.ni,;::s , . • \p, "t / / ~ • .:..O 1 ,.,:.Up, LL'. .Ulu;:-;, .w U . d.U, <l. ! ..,:,_ , 

'Hte Fowth Arnendment to the United States Constitution is violated '<-Yhe.n seizure 

v .. Pavne, 273 Kan, 466. 473. 448 :P,2d 419 (2002\ In \Vondedv, the court ruled that Hli..~-__ ............. ,.,.,...... . . . . .... ........................... ,. ...... ............... 

officer could not support probable cause to arrest ·whh {.~vidence obtained after the arrest .. 



38 Kan. A.pp2d at &09, Similarly, Taylor cannot estahfo,h probable cause frw ;,:u-rest based 

on i.nformation or evidence obtained after Sh<.~Jxtd;. \Vas cuffed and arrested kss than 2 

n1inntes afler Taylor approached the car. 

For the first time in KDOR's .Motion to Alter or Arnend; R, 1 at 196-201, atkr the 

2:zc::nernl claim that the basis of the omc,~r's arrest decision is n1eanini::dess to the court ·rhe 
~ 

-

analysis is carrkd !i:)r,varJ by Defondant on appeal, There is no cvldence that this isslw 

\VHS raised at the administradve hearing; therefore the issue is ,v<:dv~~d- See l'<:ngk\ supra, 

Zu.rmvskL supra, Th~~ district court denkd the motion w aH,~r or arnemt mHnrL as follows: 
······••'-••··--· " 

.• ,:.,. .. 

'"'I'he Court should limit its consideratkm to :matters that \Vere befixe it whi.::n it 

enkrt~d the original judgment ,,\utrh11, Piper, }Y.!f.ngg;L Inc. Y: . .L9WQ~ 3 7 Kan, A.pp.2d 
'Y' . .,, •·'·"q •i(l l ~o 11 ,., ..i "'1 •· .·.,1)t\•"1, 
\ )L., 9~) ,• -<t , .)_,, • -~)(l ~. ) {..::., ,.}} }, 

Further_ \a} motfon to reconsider is nnt a StK~o.nd ch::.rnce for the k:;sing party to mah: 
. ' .• 

~.. .. ,., 

.hs strongest case or to dress up iirgu.rnents that previously foiled' yggJk:d v, Q~nftill. 
l>. ,1· y·, ''" r<. <>41.· I} C, · 14•' OJ 1,•i o·:> ,-1') K·'·,. ·1 <-W4) • ,'> ·, · · ~ t' ., ,, r o·-- .. , ~ , · t 
r•. ch)., ~ .. '½,·:\?Il?~, o ~,, , ,Alpp. . o~~ t<:Ut .. , .. ,m, ... • J , .•, ,-~ ~-m,r . s hLm~~ <->fi.:. ;-in 

intended as first dn.:=dts, subject to revision and reconsideration at a lh.iga.n(s 

l .,., ··• •·~ ' K••" · ···1 · , K'. · · ,1- I ·t J · ., • .. - • '" I ··- .:· ·1~- s , " ·:> 1 17(\-7 ! 1 0(} -n K'' f 1 H)ff0 ) 
p t<l.;::;U.h::, .. 1,,)(; 1 \, _____ _!-,)C~l M.1U.~!U~Q• m,..,~ sJ . ,s.. bpr,, .,.(} . -,.,, ~ , ......... • l.1.,·, . .aL .1 ..... o .. , 

tiff d 203 F 3d 1202 ( I (fii Cir)~ ctiti, denied 5 31 U.S. 926 (2000) (internal quotations 

and dtati.ons ornht,~d-Y R, l at 305-306, 

~ c~ 
. .J.. -~·· 



J''--l k" i 1· 1.... S'l k b - ~ , · ~ ., ,, ~ -~ 'l · l ., ! !' 
we nm ·nmv or i)e 1e:ve tuat ,. 1epac · o . stn.H.~teti,. res.Btet.i or tauet, w ioho\v a a\vtu po 1ce 

·violated at the time of tJw investigation even \vb.en the onlv ·violation that ,vas aHegt~d b'v 
...... . ~· ........ ..,. 

cause for arrest on other grounds at the tin-1e of the investigation, 
-· 

i.;. •• 

ln Shepack no other officer fornwJatcd prnbabk cause or a belief of a crime other 

h 1' 1 ·,1 l ;.' •1 ' . ' ·1 ' l' , l") < ' d' , . ! t l . 
t an A} a:na. a 1<H.lme to mamtam a . ane m irnct1or1- . ave.nnecK .rn 1stn1Qu1s uh, e because ,........... ..... .. 

that \Vas knO\vn and beHeved by the arresting otfo:.'.tT vvas deen:ie<l by the district court to 

he insufficient to provide probable cause for the arrest. 

case bec.ause \¥hren involved the issue ofv,.,hethcr them \Vas a reasonable, articu!abk basis 

for a stop rather than prnbahk cause 6..)r an arresL A.s previous noted, probable cause currks 

a higher burden of proof that the basis for a stop, The basis of th .. ~ stop in Shepack is nm in 

dispute, 

Beltran is also dfatimmishable be-cause it involved a search \'\-"iJrrant that svas lx~ing 
.. ,..,..................... ~- ..... 

executed an.er being appn:rved by a judge. In the execution oft.he search \-var.rnnt, anotlwr 

person not .named in the k'.gal ,van-ant '>-Vas present who placed his hands in his pocket and 

,•'\.,•°\ 

.-:•::._.: 



obstructed, causing issues of safety of the officers that they perceived at the frrne of the 

encountetv Jn its anal.ysis, the Court described the ternporary detention of thtltnm under a 

·Jeu;x temporary stop and frisk for offit'.tT safoty rational. The Jerrv temporary stop and 

., ' ' ! , 1·· 1 ., . ., ·h 'l~ . , ·1 · ~ ' · ! ' •, · 
tnsK ana ysrn : nr t 1e saJety ot t e ot 1cer 1s not sum ar to ti1e v1rtuat y nnn1nume 

harn:kuffing and arn.:st of Slwpack fix DTTL In Shepack, his arrest is final~ not tempnrnry, 

and is not ba.si..~d on officer sail~tv, A2:aiiL the amdvsis of Sloon. \Vonderlv. and Svvank, 
.,. >,,;,· • .,. -----A--•··•····················••'->""·· ""-'---'w=•· 

requiring that probable t,aus,~ be determined at the tirne of the arrest, ren1alns a.pplkahk to 

i:hcts in the Shepack case are diifor{.~nt Trooper ··rayior tvas a veteran of ! 3 y,~ars \Vith the 

ofappd!att\ Defendant aUeges that an experienced hnv t~nfrm.x~ment ofl:ker is permitted to 

mak{.~ infrrenct~s and deductions that .may dude an untrained person, ··rayl-or \vas 

{.~xperience<l bv agreement and he made inforences, deductions, an<l condusfons that tht: 
.. ~ ..... . . 

basis fin- the m>rest ,vas DUJ only_ \VhHe the foi..~tmd and legal basb for even the conc.lusion 

the district (X)Urt, his .incontmvertibk tt:mt thi..~ reason for the arrest \Vas DUI i..rnh,., 
.• . . - ' (-' 

ln :tytcNedy, the t.kfnKfant ,vas fleeing tlw of:fker \vho \vas signaling for tvk'.Nee1y 

..:~: ... L. 



ofMcNeely. On the day ofthe irKi(.knt~ atlcr discovering the contents of the bag that Yvas 

thro\vn frorn the tar ailer the initial arrest for Uttering, the arresting uffic.er changed the 

charg,~s to illegal p()ssessio-n of burglary took 

arrest ·rav!or contirmous1v asserted that the arrest \Vas for th{.~ charm:~ of DUI on thi.~ date 
~ e . ~ 

flf the incident and throughout the lh.hwtion. Tav1or continuouslv asserted Urnt the arrest 
...... ........ ... . . ... 

a rwvv charge other than that f(X ,vhkh McN .. x':1y \Vas arrested, She:pm::k \.vas arresk<l and 

charged \Vith DUI at a!! stages. tv·kNi.:~dy has no application. 

From the beginning through tdaL there ,:vas no testirnony to support any other 

gr()u:n<l li'lr arrest other than for DlJL To the contrnry, at trial Taylor testii:kd that he did 

not a.rri.~St Shepack for foiling to foHo\v a hn-vfol order or Hx n~sisting. There \Vas .no 

tt:.~stimony fh>n1 any oilier vAtness as to the grf.1unds or basis for arrest The arrest must be 

board. or inagk 8 ba1L See ,Molitor~ 301 Kan. at 263, Even though Taylor arrested Shepack 

fi>r Dl)l~ tlK~ district C(>urt properly ruled that the arrest for DUl \Vas not supported by 

N,~xt, h1 interpreting K,S.,A, 8--HHH (b). Defon<lant misinterprets the basis lbr district 

court decision and the structure of the statutr. /\fiain, the exch.rnive issue determined f.:rv the 
~ .. . 



·i)' - (--- . {' ~ - . l ;, '"' t - -r K·- S '\ (.l 1 r1'1' _., ' 
i 1stnct ..:cmrr iourn..t H unnecessary to rue on de !1rs portwn ri. ___ ,_,,· _ o-i, .. ~,llO.J, 

reasonab.!e gn:mn<ls to hehcve driving under the influence, ruling only on th{.~ second 

portion of thh statuti\ tht~ legality of the arrest It is of importanct~ that the first issue of 

issue of the leQ:alitv of the a1Test 
,,,__. Joo' 

·The thning of \-V1tt~n a test rnay he requested applies only to the first part of KS.A, 

8-i001 (b), not to the si..~ccmd part of the statute, whether prnbabk i..~ause to a.rrest occurs, 

take a test. Probable cause to arrest -ls a distinct issue to reasonabk grounds, <)£ confinned 

h,, tl1;> ,;;,:.nf>f<.lb~ "t'"tn•·,-)·''"" ,,,:.,,t,.q-.1'' ,.., .. , t11•' ''1]l"'l·i' ;~d ,~,·n1~·••11i· ,t'"t'l-1:,,,, ,1;~,;;,-~r1'h1'-.,(i t!·lt','' 
"-·',} -.x .w '-•"''_t•'-"S.. ~'-:S..'° ,.:-: .,c,~. -~~t,i.. j.~~ \.)-....-\,..•1o;•~'--~ ,.""$ '<;.,l .• , .{.v U. J:1' .w • -.;...\,.x ,::<<;t:,..,_.-.,. ... -<.~- -~ ~-W,"> \. w-..-....:.s.. , .• -~-~-t_-:: ,.L ..._,,.,.<.:,.-

aH{_~gations and issues, See K,S,A .. 8-1002 (a)(1 )(.A) & (B\ K,S.l\, 8-W20(hJ0 _)(/\.) &. (B). 

Furdwnnore, the issue of probable t:ause to arrest is a cunstitutfrlnal issue as \Vd1 as a 

statutory isstw, Simply stated~ the consdtutfrn1 trmnps a statute. 

It is fun<lanx~nta1 to American jurisprudence, that if a statute corylicts -..:vith the 

Constitution. th~ C.\'mstitution \Yins. This orincip.le is tm.it~ht. to everv first 'i'"t~itr lmv student 
.• X ..,__. ~ ~ 

"ff then nw courts are to regard tfa~ constitution; and the constitnti-nn is 
~ , 

su1x~rio.r to any ordinary act of the legislature:. the consfaution, and nm. such 
l' 1 1''' ' ' 1 onJnH1ry act~ must govern t "it case to vvtnd1 tnt~y notn app.iy, 

**** 

·Thus, the partkular phrasedogy -of the constitution of the United States 

c-onfir.rns and strengthens the principk, supposed to be esst'.ntia1 to all \Vdtten 

_,..,_ . ..,, 
..:~: .. ::-: 



eonsthutinns .. that a la\v repugnant to the c<HJstitution is ,..-uiJ, and that -;,.xmrts, 
as \veH as other departments, m\.? bound by that instrurnent" /yta.(brny· __ y. 
l\1. r r ·t·' S ·t ·.., ·"l 1 '"R· l x·),l ,.. 1· ~f)·".·' " 
... ' _i'.Oli",'_ .-,, •·1, .·,.. ._,.: . '· _.. ., ' ' ' ' ' .,, ! 
~ ~t- ~~~ $. r '-~ • ...... • "t, ~ {. •~ (. '•• \ . t. '• .,_~ .'' ,t 

Furtht.~nnnrc, tht~ h.~.gishture may not supersede the Cour(s interprctatfons of the 

to a statutory ruk. Devine v. Groshong_, 235 Kan. 127, 130,679 P.2.d 700 0984}. 

The Kansas Court of .Ap1x~als reiterated tb.~ superiority of the Constitution over a 

;~Ho\vever, tht.~ question on appeal is ,vhether K}:LA, 2011 Supp. 8~ WO l. as 

i,.)n&cted deprive<l DeCkrck of lx~r rights guara .. ns:eed by the United States and 
the Kansas Constitutions. See Ybarra v. Illinois, .c~44 U.S. 85, 96 n.:! l. :WO S, 
CL 338, 62 L Ed. 2d 238 (1979) (legislature can.not abrogate a person '5 

Fourth A.men<lment rfo:ht to be fh~e from unreasonable sean:lw5 and seizures, - . . 

and United Statt~s Supreme Court '>vffl not hesitate to hold such st;:)tutes 

unconstitutional); State v. Lmnh.qi, 238 Kan, 444, 450~ no P.2d 693 
O 985){legisbture can.not ena<.:t a statute that effecfrvdy dep.dves individuais 

nf rights guaranteed bv the United States Con0titution): \,:fart.in --v, Kansas 
(..;.,• ...... ~ •. ...................... ., ............................................ s.s. .... s. ..... , 

{kpL ofR(~vem.K\ 36 Kan, App.2d 561, 56(\ 142 P..3d 735 (2006) (statute 
that defines ruks in t'.riminils adrninistrntive, and d·vH ,~ases cannot stand if 

statute i11fr·inge5 on constitutional righb\ aff\i 285 Kan, 625, 176 l\3d 938 
(2008),'~ 

In making its ruling, the Dec!erck Court a(;krn.'1,vledued that it '>vas "a.cutdv a\vare" of the 
....... ...,.,.. . ......... ,.,................................ ~- "' 

terrible toH imptrirn<l drivers have nn thz~ highways, but that ·"czln0t.itutiona1 pn.)tections hav,~ 

·,·,··t··'~4-{;'K'·,.~ A· ')J,·t 0 1(\ \_.c~,.s, _ . Ji,. 1·\pp. .. a . .7 _7, 

in DefJgn;J;;~ the Court ruled that K.S.A. 8-1001 (b) is unconstitutional in violatk'ln 

of the Fourth A.mendment of the United States Constitution w the extent that the Statz~ 



argued that probable cause to bdieve that a tramc infraction occurred is rcqufred rather 

than probable t.~use to believe a person is .DUL The sarne analysis \VOuld apply rn the 

argument ofDefon<lant that a test is deemed consented to ifa person is arrested or other\vise 

taken in to ci:istody fr)r a. vfolatfon of a non~DUJ statute (>r ordinance, This axwlysis \-V•ould 

the !\~quest for a breath test be:frm:.~ the issm,::: of reasonable grounds to requt\it tht~ breath test 

grounds is properly t.Kdore this court 

·There \Vas no probahk~ ,~a.use to a.tTcst for DUI and there is no fo.cmal or legal basis 

l 00 l (b) in no \Vay affects the requirement that an arrest be constitutionally legal at the tin1e 

ofthe arrest Since the arrest vvas an unconstitutional seizure \Vithout probable cause~ even 

if K,S .. A, 8- H)O 1 (b) statutory changes are rdevant and pn..)pedy bdhre this courL they are 

relevant only to statutory interpretations \Vhich are inforior to constit.utiona[ require.ments. 

Shepack '<-vas driving slo\ver than the posted speed lirnit Shepack admits that he 

V,'eaved and that the stop of hfo \·'ehide by ·TrQoper Taylor \Vas proper b;.1sed upon that 

driving. There ,vn.s no accident Shepat.:k pn)pedy parked his ·vehick on thi..~ shoulder in 

resrmnse to the tmoni..~r's shrnal to stutJ, 
t • - ~ 



Defr~mbnt's argument that this nHltlni..~r of driving \Vas suffidt•nt to establish 

nrobabJe eause to arrest tor DLlJ is ,vithout merit 'f.his ana!vsis \vou.!d mandate that everv .... .,.. .... 

driver dr:h-"fog a. vehicle kft of center vvouid. be k2:aHv arrested for DUL This defies 
'-"'-' ........ ":" 

iHhuse smrw actions consthuh.~ the basis fi)r a IJUl arrest? Ddvinu kft of center constitutes 
: <-..--· 

a basis :for a stop~ \Vhkh requires a lesser burden of proof than prcibabk cause I{ff <'tn\~St for 

DUL as articulated in tht~ nre{~{xfing sec:th.)n. Furthennon.~, drivinu outside the lane mav 
-· .x .... . ~ ..... - ,.., 

changing a radio statfon. Drfvimr outside a laxH.\ \Vhile ren1aining on the higlnvav and not 
w ....... ~ .. -· . ..... "-· ,,,.. 

suddenly stopping, should nm result in a per se DUJ a1Test justitkatfon as a!kged by 

Defendant 

Shepm.:k rn-operly t~xihxi his vehide~ exiting cautiously so that he \voul<l not hh the 

Shepack had no difficulty bending ove.r and picking up the toH tit'.ket Shepack had no 

difficulty standing or \•valking, I-k:c; did not lean on bis Vt'.hk:k~. I-Jls speech \Vas 11ot slurred 

and he had no diffkult''<-" cornmunkatinrL 
,(o' -~· 

bed of fo<.\ truck Shepack did not dispute that his e:ves \Vere b.lood shot~ \vater:y, gbzed and 

-l ·1 ' ' l < " ' i-' i ' -l ' 1' ' . ' J !' 1 tiroopy, expJiHn1ng mat tne corn:tltwn (h .ins eyts \Vas caus~x1 by . atlgue at tne en· oi: a ong 

day, 'fhe trnoper afknmvkdged that this eye condition coukl be caused by 1nany things 

26 



odx~r than aknhoi consumption. 

Upon t/X.iting the truck, Shepack \vas asked to go to the rear of the truck. ffo \Vas 

then asked to rcnmve his hands from his pockets~ \vhh Shepack complying. Sb.~pack then 

asked \.:vhat the t.rn<.)per W'1.u1ted him to do, at which point the troop-er grabbed Shcpack 's 

upper an:n and led him to the back of the trut~k Shepack did not beik~ve he \vas given 

i • - <l .h +'1·~ • · · t • , • Ct k, , enougi1 tn:ne ro resp.on·· to t. s..~ OJ :icer s request /\t ti:us time, H ,vas ,inepac ·· · s perception 

that thi..~ ofilcer had rnade a dec.ision to arrest him. 

undtT arrest Less tfo:rn t\vo minutes had elapsed b-et\Veen the time tlw tn){)per arrived at 

Shepa(::k's door until Trooper Taylor arrested and harn.k::uffrxl Shepack, Taylor testHfod that 

he J1d not intend tn rdease Shepa.ck from tht~ DUI iuTest \vhen he han(kuffrxi him. The 

trooper testified that the basis for the arrest '>Vas DUI. not any other charge of resisting, 

faHure to follow· a h1\vfu1 order or inkrforn1ce, Shepack did not intend to resist. 

Tay(or completed a D(>27 fonn. \Vhere.i.n on Hne 7, the trooper did not :mark the 

prttiminary breath test (PBT}, 'faylo-r later testified that he did snieH an odor in sph.e oft1w 

im;(msistem ornission on the DC-27 forn1, 

consurnptwn, No fidd sobriety tests ,ven:: identified by nanw or requested. ·rht: PBT ,vas 



not request,~d, Discrepancies of Shcpack's description of his route oftraH:k ,ven.' u.nkno\vn 

to the tn.ioper_ Shi..~pack had not admitted to drinking pm-arrest These events occurred 

d:ler the arrest, therefore they couJ<l not fr\rm a factual has.is for arrest 

Based on these facts, there \Vas no probabk cause to arrest Shtl}ack for DUI or any 

other crilne. The di&tri.d court \Vas cmTect in its ruling. ·The judgment of the district court 

shourd be afi1rn1ed. 

n. Tlu.~ issut• of reasonable grounds to hdieve. She12ack was umier the infl,mm£&1~ 
not properly be,fq,r~ t~~ Court ofAppenJs bt•t~.uwe this is~mt~ was tH~t determined by 

the district court. 

The issue of reasonable grounds to bdicve Shepack was under the infiuenc:e \Vas 

continuously n1iSi;,'.d hy the parties~ induding in the petition, R. L\ ·rdal Jviemoranda of 

Plainfrff R., 1 at 63-65~ and continuously at the trial, induding R .. 2 at ~k 16, 97-98~ 108-116, 

189-9 l, IL 3, Plaintiff's exhibit 4, R. 4. Plaintiff's exhibit 2, line 7. The lhstdtt court diost.\ 



the arrest ,vas lawthL R, 1 at ! 87 V 

c. Analysis. 

,;Appd!Hte jurisdiction is defined hy statute; the right to appeal is neithtir a vesh.id 
nor constitutional right The only rcforence in the J(ansas Constitution to app._~Uate 
jurisdktfon iterates this pdndple, stating the Kansas Supreme Court s.haU ha,re 1'such 
appellate 
' . r , 1 • , 1 1. i " K" (' , . , . . , l . .., ., ·" ···1 
JU.rhH.i.H,:tH)l1 as t.nay i)C prOVH.1C( t\Y i.a\V,. : .. -,Am~iti/L,Aln~tlfhttmn~.J1Ihtf __ g ___ ,~t..__$ ___ ,1, l 'K~ 

Constitution is silent rt~gar<ling tht~ Court of Appeals. -.vhid1 is not a ctmstitutiona1 
court but rather \Vas statutorily created, In creating the Court of Apptals, dh~ 
kgislature lhnited its iu.risdktinn. defining the circmnstimces under '>vhkh there is ,.. . ... .· ...... 
, ....... -~_."{" "(>t;... i· t ":).< ~ ~ ·:).- l A .. ,! "'.)..""' 1-i "K'.-. •:'\~ ... ~ ..... ,~~~--.. ·f·:-. ·'),~ ~ "t:,: . •' : ·:-. ~-:-,;,;..,.•')· '(•~ JUU~ul~ -hHl O llt,;:-df "m "lppt.a . ,---..::, ~1 lt:c<Urt., . (l!bib ,tf\kH<Ht:: qh.U S HHj t::X1;:.n, .. W1;:-
, ' '' , ' l - !' ~ i.. · i l! · 1· ,1unsn1ctmn only urn: er cn-ctm1stances a 10,ve,1 uy statute; ti1e appe . aw couns < o not 
have d1scrt~tionary po,veT to entertain appeals fmrn aH district court ordtTs, /:kt~ 
fvkdd1e-s v \Vestern P(\\:ver fFv off'.entral Tel & UtilitJes;. Cm"'1 7 t 9 Ka:fl -:n l ·rn 
J.. • ._, ~ '"- • , ., , .,./.,.,.,.,.,.,.,·.,.,.,·.·.,.X ••• " •••• · ...... · ..... ·."' ..... · .•.•. · •..• ,.·v,.,.,.,.,.'.,.,.,.·,.'-·,.X,.,.,.,.,.,.,.,. .......... ••••·· .. ..t .. "~ - X .• . . ..._">I',,...,., •. "'.-. ... -•.;,,,, 

,;4.- QI)·').~ 4-- ·"'/:(.: {19"7A)- j3 ·•· J."''" ' . r.i·,. -,,. -~- 1 ·i .... , ~ J\' •')d '!(n jt'•'' '<.( ')l'·""l n ·1 --~ lflR , .. o ,..:::.u ,-u \ . 1u .. ,.. 1i.:.ntivIS(Hl \. 1. <lSSUt,_, .. i\..,t,1,.c-1.J,p,"-"' .i .,.,, ,O~l.t.\ A'~J..:. s: ,,_:..~.I ... c 
'l 1.-)·""i,.,' ,., --~ <..) ·'< K'•~1 ·1t· 4· fF) R 1 \_, .. •' .! } }~ ..:,-:,l)J (.u ... " (· . i .. , . .... i .. 

'I'l l , V '1 .. . ' ' . , ·i 1 '!' t. , . !le appea m a crv1 case is t~nnrery s:t:lturo.ry, \V-ltn ti1c appe. rate court navmg no 

Kan, 80, 370 P3d 1194 (2016), KS,A, 60-2 W2 defines the jurhdiction of the Court of 

.. Appeals. 'fhis statuk dofs not grant jurisdiction to hear an hsue not deter:mhled by the 

distrkt court <,,vhen issue '\NW?, not ruled on because another issue ,vas disposith .. ·e. 

The district court rukd on the issue of the affest only, stating that '"Only one 

Deterntinations of issues mav be mmecessarv in consideration of other fi:rn:lings of the .,.. .,. ...... 



(1979), Sin~x~ the legality of the a.rrnst \Vas the only issiw that \.va.s decided by the dbtrict 

\vere reasonabk grounds to believe that Shepack \Vas under the intluerKe iSf akohol or 

drugs. Tlle Court of Appeals should not folkJ\.V the kad of Defendant in dettTrnining an 

an issue not determined hv the district court .. 

Statutorily, the reasonable grounds 1sStw ts separntdy defined h1 KS./\. 8~ 

1.fofined in K.SA .. 8- I 002(a}(l ){B}. The issue of reasonable grounds .is a!s<."> separntdy 

and reasonabfe g.ro1..mds, the Coun of .Appt.~a!s should not revk\.v the issue of re-aso:rrnbk 

grounds that \Vas not rnkd on be the district ,~ourL ,.._, 

Havinz said this. in an abun<lanci..~ of caution in case this cou.n: decides to .ruk on this ....... -· 

rnsue~ the factual and. kga1 analysis d,~scribed in issue l in the Brief of Appdlee is 

incorporated herein in support of Plaintiffs a.rgmnent that the grounds \Vere not reasonable 

to believe that Shepack \Vas under t1w influence. 

Conchrnfon. 

Based upon these facts kmn.vn to T~~ylor, tfa~l\': \Vas no prohabk cause to arrest for 

DUL ·rhere was no k~rnl (>r factual basis to arrest fbr resisting, interference, or failure to - - . 

.-~ (': ,.,, .. 



fbUmv a lmvful order- Afrer \vdghting the evi<lenci-\ <ldtTrnining the credibility of 

evidence, the dhtdct court rn:!ed that tht~ a.n\~St of Shepack VflJS not bw~ed upon prohabk~ 

cause. Having made this ruhng~ the Court determined that it \Vt"!S unnecessary to ruk~ on 

a:nv olher iSbtWs. The ruHng of the district court should be amnned, . ~ 

,.-~·",.,.,·· ./ 
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