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N THE COURT OF APPEALS OF THE STATE OF KANSAS
JOSEPRY R SHEPACK
Appelice/Defendant
Ve

STATE OF KANSAS
KANSAS _§}§::'.~§’AREN§§::; "OF REVENUL

Appellant/Plaintfl
BRIEF OF APPELLEE

NATURE OF THE CASE

The Appeliant/Defendant correctly reciies the stalistory awt thority o cangducting

-\

judicial review and the owtcome of the administrative hearing in peragraph 1 of the nature

of the case. Defendant misstates the ruling of the distriet court on January 27, 2017 The

Conrt did not rule on the fssue of whether there were reasonable grownds o beliove that
Platotit was zmé»:g the influence because its ruling that the arrest of Plabntiff was unlawful
when it was not supported by probabile cause was dispositive, R. 1 at €7 1Uis agreed that
otfher iasues raised by Plaintiff were not resolved by the district court and are not an vsue
i this appeal. It s agreed that KDOR s motion to alter or amend was denied, that tmely
appeal aeowrred, and there was 1o oross appeal.

STATEMENT QU 188UES

1, Was there probable cause to support the avresty



5 the issoe of regsonable grounds o beliove Shepack was under the wmiluence
properly before the appellate count?

RTATEMENT OF FALTS

3

At trial, two witnesses festified, Plainiiff] Joseph Shepack, hereinallor veferred o 88
“Shepack”, and Master Trooper Shawn Taylor, v, hereinafter referred to g8 “Tayior™. Taylor
15 & Master Trooper who had advanced tralning and had worked 13 vears for the Highway
Patral with approximately 10 years ivolving solely traffic duties, R, 2 at 30-31, No other

officer or witiess testified.

On September 20, 2014 af spproximately ®:47pm, Tk vior came inte contact wilh
Shepack on the Kansas Turapike R 2 a1 3-6. A TYVIY recording was made of the arrest and

£4,

)w »

nvestipation sequence, R, 2 a1 27, K. 3, Pladag "% exhib

The reason Tavior stopped Shepack was Shepack’s fallure to ¥ vield & the stopped patrol
vehicle and Bailire to wwintain 8 single lane of waffic, R 2 at {1 Taylor indicaiad that
Shepack straddled the dotted Hae when passing s the already stopped woaper, aot complying
with the move over law, R 2 gt 3657 ii ¢ move over law was descoibed by Tayler w
reguive moving completely into the lefl lane when there is an abillty to do so or to slow
vour speed when not able to move over becatse of waflfic. R. 2 at 335, There was no
testimony shout other tratfic at the time of the alleged violation of the move over law or

the ability of Shepack to completely move tnlo an othor lane and the DVD axhibit does not

depiot this sequence, Tavior confirmed that Shepack was driving slower than the posted

<
{i
Gommd
((z

speed Hmis but Taylor could not recall the specific speed. R, 2 at 3R-38. Shepack admils



that he was weaving within the lane and that the stop ol his veliele was fegltimate. R 2 at
108, 136, 140, There was no festimony or evidence that Shepack was Invely c& i an
secident or collision and no aceident or collision is depieted on the TV R % fainnttil's
exhibit 4. Prior 1o the stop of Shepack’s truck, the DVD shows a car passing Shepac ok on
the foft without difficalty, R. 3, Plaintlffs exbibit 4 at count 138, The DV 1 also shows

that Shepack continuonsly remained on the highway and that e did not we}ﬁwi\ stap oF

vary his speed. R.3, PlaintiTs extibit 4,

Bofore seeing Nhepack’s velicle, the officer heard dispatch deseriptions about a 2012

1 3

Tovola Tacoma driving erratically, almost: siriking 2 guard radll RO 2 at 34, 37, Ubjections

by Plaintif were made on the grounds relevanes, oiting Kagsas ient, of Bovenne v, Martin,

285 Kan 6235, 176 P.3d 938 (2008), and heamsay. R, 2ot 30-33, 3R, 4042, 45, These
ahiections were overrnled. The alteged w fness 1o the driving of Shepack before Tavlor
saw and stopped Shepack, Austin Kennedy, did not testify. Contrary to the declaration of
Prefondant at toial at the thne of an objection, the dispatcher did net restify, R 2 atdd,
Prinr o Shepack’s arrest for DU, Shepaek properly parked Bis car but it ook tongsr
than normal to stop. R 2 at 9-10. Shepack bad no problem retrieving his driver’s Boewse.
Y7t 110, Shepack properiy exited his velicle, exiting s stowly so that the openiag of the
deor would not hit the wooper, R, 2 at 10, 108, 184, Shepack had no y problams standing oF

walking. R Zag HHE, 1



Shepack’s speech was not shured and he had no Jifficulty cormnunicating, R 2 at 1113,
116, R, 4, Plaintiffs exhibit 2. Shopack had no balance probloms or problems staading of

walking, K. 2@ 108,110, R, 3, Plaintififs exduibit 4, Shepack did not lean on the vebicle.

R. 2 gt 13, Taylor did not see Shepack consume alechol and there wers ho epen sontainers

v
pmp
o
Fand
Ko
£
<
ey
]
9,

of aleohol, anly closed containers iy the bed of Shepack’™ 418, Taylor

tified that Shepack’s eyes were blood shot, watery, glazed, and droopy, later achitting
that the condition of his eves could be caused by a number of things other than aleohol
consumption. B, 2 at 78, $7-88. Shepack testified that the condition of his eyves was caused

Srom {atigue at the end of g long day, R 2 at T-1EL 143, Shepack dented dednking betore

7 hopack admitio deinking, B 2 at H2-HA

arrest. {{ ~; ag_ ;3) {}fis\- Q,}g‘{\ arrest *ji{}» $\

s

When exiting his truck, Shepack deoy sped ks toll ticke! bt vickod tup sad pt
{ : ,

X

inte his pocket, B 2 at 71-72, Shepack did nol agree 16 8 show it to the trooper, R, 2, 74
Taylor acknowledged that a person has the ability to deeide whether to wrn over & toll

doket, R st 103, Tavlor did nat have a warrant for the sea woh and setaurs of the toll
Geket, B2 &t 103, The trial court rafed that Shepack had ne ditficulty pic cking ap the toll
Hekel, RY at 191, see B3, Plaiptiffs exhibit 4 at count 230, The count ruled that Shepack’s
demeanor was calm and he was cooperative aceording to the DVDL R 1 at 194 R. 3,
Plaintfl™s exhibit &,

The trial court nded that after Tavior asked Shepack to move to the baek ¢ the truek,

Shepack put his hands in bis pockets. Taylor told Shepack to take his hands out of hig

P



vockets, which he didl R, 1, 183, R 3, Plaint s exhibit 4 at count $:48, The Cowrt nuled

that the DV indicates that Shepack then said “what do you want me to do?7, @t which

hack here™ R 1. 1RE RL 2 g 11,67, 109, K3, PlaintifTs exhibit 4 al connt 6146, Shepack
did not think he was given enough time © respond fo the officer’s request. K. 2 at 109,
Trooper Tavlor then said either you are going 1o follos my wstrosd 101 OF YOUu are going

X

to jail, whereupon Shepack sald go shead sud take me 1o jail RO2 at 15, 88, 109, It was

P

then Shepack’s perception that the trooper had wlveady decided to arvest him, R, 2 at 149~

fmmediately affer pulling Shepack te the back of the wack, Shepack was handendfad
and placed under arrest. R 2 at 15-16, 69, 1HL R A Faistift's x;%xi&.it 4 gi count T
Less than 2 minutes elapsed betwesn the fme that the freoper arvived at Khepack's door
arstil Tavior began handeuffing Shepack. B3, Flaintiffs exhibit 4 at coum $:04 10 704
Tavior arrestad Shepack for driving under the influence of aloohol, DUL R, 2 at 18, 74,
148, The district court agreed that Shepack was arrested for suseipion of DUL R T at 184,
snce Shepack was placed under avvest, the offiver did not infend d 1o refease Shepack from
the DU charge. R 2 at 16

The officer testified that Shepack was not resisting. R, 2 at 67, Shepack « did not intend

to resist, R. 2 at 109, Shepack was placed under arrest for DUL not failing 1o » follow g



being asked and answered o a repeated question about w hether the arpest was based on
faitie o Tollow @ fawful order, the objection was sistained. R 2 at 70-71, No profier was
cnade and no testimony was received that the basis for atrest was reststing avest of failing

1o follow a lawiul police order,

Sihe DOS2T form, the Law Enforooment O fioer’s Certification, Tavior

for?
Sy
st
M
f’ %
i
o
S
oty

O

o
pect
2
Ty
o
f‘/\r

it not mark boxes indicting clucs of alocholie beverage comtainers, ‘*m od fekd a0
oSt mrmﬁ speech, diffically commumicating. admission of conswmpiion, odor Oy faiting
a profiminary breath st (PR R4, Plainiiffs exhibit 2, R 3 at 188190, Taylor fater
festitied that he made a mistake by not marking odor, §, 2, 67, 78, Cther than that change
on Hue 7 of the DO-I7 form, Taylor testiffed that the DCA7 form was accursie and

o

complete. . 2 at 6-7. The testimony of Tayvior indivated that the odor o ale obol just means
that a person consumed of alonhol, not that Shepaek was under the influence of aleohn

R, 28t 14

o4

This constifutes e facts known b the time of the frooper’s arrest of Shepagk for

DL Shepack told Tavlor that Shepaek did not heliove that there was probable canse i

.
!,z:t

3

2]

arvest him, R 2 at 117, 185, 15

Before the TR areest, Tavior did not ask Shepack to perform fold sobriety tests or

2 preliminary broath fest. R 2 at 16, 71 Only after arrest did Tavior request Held sobrist

X

tosts or the prediminary breath test, B, 2 at $11, R 3, Plaintifls exh wibit 4. When fickd

5

sohrioty fostE were rgue ested afier arvest, Tavior did not speciiically v ask for o walk and tigm



test, one leg stand fest, siphabet test, finger count {o81, OF FEVRIKE CHUR ting test. R, 2 at 2%

2%, Shepack declined the request for the unidentified feld sobristy tests or the preliminay

heoath test beeatse he was alveady under arest and the offiver had already made his
degtsion, R, 28t 11

wepack had not admitted  the consumption © f alochol, having

et
‘unt
&
sy %
"4
K
i
52
Sy
,’/‘
5
s
4
£
A
o
A

LA

denied drinking. R.2at 75 Qnly after arvest did Shepack a admit to deinking. B2 at 113
113, Refore the avrest for DU Tavlor had not spoken with Aw stin Kelly, the declarant of
the afleged driving of Shepack before Taylor stopped Shepaek. R.2at 39, No evidonce

of the reliability of this declarant was provided
After the nitial summary of the implied consent law and a summary of issnes ratsed,

the district comt ruled

“'%iz\m\fa s arguments gre numercus. Only one will be discussed here
because i is dispositive of the appsal. K $ AL 2015 Su po. 8-100HDb), the
implied consent faw, requires that the underiyving arrest be lawful Inorder

e lawhal, the arvest must be supported by probable cause. %E\smx ?\&Yi\;&\
Prept, of Revenue, 296 Kan, 13, 20, 280 P33 358 @ 82 0. TR Latds

Accordingly, the Court did not sde on the lssue of whether thers were reasonable grounds
fo believe that Shepack was under the influence but only ruled on the probable cause

arrest issue, fnding that there was oo probable canse to arvest £l a 191182,



ARGUMENTS AND AUTHORITIES

1. The arrest of Shepack was illegal berause it was not supported by probable

CRURE.

a. Standard of Review,

The standard of review is substantial competent evidence. In Mitchell v, hansas

Tient, of Revenue, 41 Ran. App.2d 114, 200 3G 496 (2009, rov. denied {2009, the comt

srticnlaied the

standard of roview as follows:

“In reviewing a distriet’s cowrt's rufing 0 @ drive sr's loonse 'ii:«p»‘ﬁ‘ﬁ{“‘} LU,
an  appetiate court i\}g;x:mh applics & substantial com gm ent evidenes

standard. Schaen v, Kansas Dept.of Revenue, 31 Kan, App2d 828, ‘*slm 74
P.3d 388 (2003). Substantial evidenve s evidence ‘C}O\\ﬁb\%i“ig relevanes and
substanee that furnishes a basts of fact from which the isaues can ressenably

he resolved, In other words, substantial evidence suffivient 1 reasonably
support the conclusdon reached by the disirict court. 31 Kan. App.2d at 822,
However, where the issue maised fo g driver’s Hoonse SUSPORSION LEKE
fvolves strictly a logal goestion, the ﬁppxii»,m court's review iy unbmited.
sartin v, Kansas Dept. of Revenue, 288 Kan, 625, 829 P76 PG QIR *&}8%
Interpretation of g statute i a question of faw over w *m,h an a;me%\s sourt
fas anbinited review. Genesis Heslth Club, Ing. v GiY of Wichita, 2858 KA:&
P2, 1031, 181 P34 349200807

A

5//

fn Swank v, KR, 204 Kan, 871, 881, 281 P.3d 13 5 {2012}, the court ruled:

3

“An appellate comt generally reviews g district court’s do i_sim na drver's
foonse suspension case fo determine whether i is supported by s S&xﬁammi
competent evidence. Allen, 392 i"\(m at m“’{ s. fing i}gs&m Kansas Dent ol
Revegue, 272 Kan, 231, 23334, 32 P.3d 708 3{} 113 0;*%} \i“m*; €§§s3‘i’§‘ is 10
factual dispute does the appetiate < s\tii SR ;a: 5¢
Ran. at 687 {cs‘im« \'iaig;.;_}g*_\migg;ggg:\;},, 279 Kan. %
Swank, 294 @ §81.

[res



T weighing the evidence, the District Cowrt has ﬁ}s, spportunity 1o ohserve the demeanor

and prosentation of the witnesses, an oppart tnnity that ne appellste conrt has, theretore an

Le

appellate court rust confing Hself to whether su bstantial competent evidener supparts the

district court ruling. Swank 294 Kan o £82-R3.
It i the responsibility of the Distriot Court to weigh the ev idence and determine the

credibility of witnesses and the evidence. State v, Pham, 281 Kan, 1327, 1232, 136 P3d

919 (20061 Inre Batate of Hisrsted 285 Kan, 359, 371, 175 P.3d 310 (20081 In Hodges

L7413
&
-l
m
M
.., _g
82
Py

v, Johnson, 288 Kan, 190 P 1351 (3009, the {"jim;‘?. ruled:

“When considering whether findings are supporte o by substantial competent
evidence. the appellate comt cannot re~weigh conflicting evidence or re-gvalume
the credibility of witnesses on appsal.”

I the evidence is uncontroverted, Appellant correctly recHes that it s g legal

standard of roview,  The evidenos, BOWEVEr, Was controverted, Oontroveried evidoneg

includes, but may not be Bmited

¥ The reasan that eves were blondshot — fatigue after a fong day or aleohal,

* The reason for arvest — DU only or resisting and obstructing o aneriorenos,
* Whether facts support a conclusion of resist fve or combative behavior,

¥ Whether there were balance, standing, ot walking problems,

% The prompiness amd comphiance of "Shepack o requests by the wooper,

¥ The demeanor of Plaintiffy



*

%

repat,

¥

¥

%

The Hwts e

employved g

The s

The signifivance of the oder ofalechol,

Whether the efficer knew Shepack had been drinking aleobol after Shepaek’s
initial denial before arrest,

The reliability of Dustin Kelly, who did not testify, and the sccuracy of his

The significance of the lack of the dispatch WSS,

The timing of the anvest,

Whether post arrest frets can be utilizad in determining the basis for amest,
Whether Shepack’s explanatinon of s route of traved reflected confusion, and
Whether Shepack’s actions vepresented a conseipusness of guilt,
controverted therefore subatantial competent s'svjiﬁs:;*;;:@ standard shonld be
pviowing this case,

b, Issues that were ralsed sod ant vaised below,

csue of whether the amvest for DUTL was supposted by probable cause was

continuoushy raised on judiclal review, R. 1 at 19.23, 58-63, R, 2 continuously, including

gt 621, 24, 28-29, 108117, IRR-18G, There was no testimony or proffer that Plaini ¥ was

ar should haw

o heen arvested for resisting arrest o fatlure to follow a lawiul police order.

‘‘‘‘‘



¢ Anabysis of the law,

Fr o test refusal case, KUS.AL R1020() 1B} provides that hefore @ hreath fest is

administered, the person must be fn custody of under arvest when there I8 no aceident or
cotlision invelving property damage, personal infuvy, of death. There was no aceident or

§

collision causing any property damage, injory or death bodily harm, therefore the tssae of
arvest o custody 15 an issue that is preserved,
A person must be under arrest of custody lawfully based upon probable cause,

Siaop v, Kansas Dept. of Revenue, 296 Kan, 13,20, 290 P 3¢ 555 (2012) The Slopg Loud

defined probable cause to arvest as follows:

‘Probable cause Is the reasonable heliol that & spec cific orime has been
mnmmmi and that the defendant commitied the orime. Siate v Abbotl, 27
Wan. 161, 184, B3 P34 794 (2001} Bxistence of probable cause must be
dotornined by consideration of the information sand  falr inforences
therefrom. kuows to the officer at the time of the srrest. Bruch, 282 Kan,
at TIST6. Probable cause 8 i‘ii‘)?(ﬁ’.ﬁ”&i{}&@ by evaluating the tofality of the
civcumstances. State v, Hill 281 Kan, 136, 146, 130 P3d 1 {2000} As in
uﬁm totality of circumstances test, there 1 no rigid application of factors 8 ned
courts should not merely count the facts or favtors that mymm one side of
the determination or the nther. State v, Mg Wrinnds, 290 Kan, 347, §52-83, 233
P 3d 246 (2010): see Smith, 291 Kan, at §15 {holding that e defendant’s
tst of factors dig not nogawe the other factirs prasex mted)” Adlen oy, Rausas
Dept, of Rovenue, 202 Kan, 633, 636-37, 256 P 3G 848 201117 280 Kano st

28, {emaphasis added.}

The Sloog Court, determining what was neeessary o gstabdish probable causg,

did not approve language that created a b rddon of showing tat “gullt i3 more thag

s

possibility™. This language has besn abandoned. 296 Kan. at SyL &



“The Dhstrtet Court was correct in Hmiting the decision of Campbell v, Lassas Dept,

of Revenue, 25 Kan, App.2d 430, 962 P2d 150, wov. denied 1998, based upon limitations

of this opinion by the Sloop Comtdue o & Camphell’s eonsiderstion ol an Improper standard
of probable cause, guilt belng more than & mare “possibility”. Campbell is ant belpid or

X

comtrotling, Furthermore, the Connt corvectly observed that the burden of proot W ihe

%

Carpbell decision was snbstantial competent £ svidence to support the lower court deaision,
whereas the Shepack district court exercised & de nova determination of probable cause.
fntorestingly, the Camphell analysis that the lowser count deciaion should be sustained i1
is supported by substantial compelent v idence works against Defendant since judgment
was granted to Plaintith

{n the Sloop case, the Court found the following facts: bload shot and watery eyes,
admission of constunpiion, un paired speech, 2 clues on the walk and wrm test, amd 1 olue
on the one is.g stand fost. The Cowt ruled that the arrest for DU was not based on probatle
cause in thix adninistrative deiver's Hoensy case, therefore the breath fest evidence was
le and inadmissible. These facts were kaown before the aree 58 gdecision.

impermissib

T Cite of Norton v, Wonderly, 38 Kan, App.2d 7971 172 PAG 1208 (20074 rev.

denied (2008}, the appellate court evaluated whether there was probabls cause to arvest, i
described logal tesis as follows:

Sprabhable cause for ap arrest s @ higher stendard than rea asonabie
suspicion for a stop. See Sigle v Ingram, ITG Kan, 745, 78233, 113
i 3d 228 (2005), Probable cause to arrest s thal quantay of evidenee
chat would Ioad a reasonably prudent police officer to beheve that g it




is more than a mere possibility, Gty of Dodge Cite v, Norton, 262
Kan, 199, 203-04, 963 P.2d 1356(190717

While the language of “guilt being more than just a poss! ibility™ has been disapproved 88 a

W

vio8, the Wonderly

probable cause standard in Sloop v, Kansas Dept, of Revenue, supra @
wgs;;;mn remaing vital to the facts of this case as Hlustrated below,

The Wonderly Court ruled that there was o probable cause to arrest oven though
Wonderly disobeyved an order o get back info his truck, had bivod shot eyves, smelled o
alcohnl, sdmitted to drinking, and was reporied © have drives recklessty by named
saformants. The Court noted that Wonderly's spesch was “ha” and "ot partioniarty
slured™. 1t further noted that Wonderly pulled his truck over ina normal manner, did nat
famble his Heense, and had no problems getting out of the truck or walking.

f the facts of the Wonderly Court are insufficlent fo support 8 finding of probable
camse to avrest, the facts of this My, Shepack’s case are certainly insufficien to establish
g}mhabie CAUSE 10 AWTLSL

The mere odor of aleohol does not support a reasonable and ac tonlabde suspicion that

a person is snder the influence. ity of Hutchison v, Davenport, 30 Kan, App.2d 1087, 54

P 3d 332 (2002). Reasonable articulable suspicion is a losser burden of proof than pmmbi

canse to amrest. State v, Anderson. 281 Kan. 8986, 901-903,136 P 3 408 2006}, citing

Fipited States v, Sokolow, 490 UK L 7, 19 S Cr, 1581, 104 L.E42d 1 (1988},

The mere constption of aleohal, and the admission therent, doss ned equate o

probable cause becguse the mers consumption of aleohol and the deiving of'a vehiole 18 oot



egal. Citv of Wichit v, Molior, 30T Ko 281, 2686-67, 341 P34 1273 (2015), Sak y.

Regves, 233 Kan, 702, 684 P.2d 862 {1983, State v, Arghatt, 19 Ran, Appldd 879, 878
P2d 227 (19943 The Molitor Cowrt spe cifically held

“Rut it is important to keep in mind that the officer must ;cwvmbi\ suspect
anlase Sl potivity and i 15 not unlawiul to simple drink and drive,” 301 Kan,
at 263,

e Molitor Court raled that i s questionable whether two or three drinks would

RS AT

adse an aloohol concentration in & breath o ood tost in g normad steed man © B8 or

reater. 301 Kan, at 2672018}

The Moldor court confirmad the Slopp court analysis of consideration of the

i\:

s

interaction of all factors together in determining reasonable suspicion of UL, refecting th

Court of Appeals oriteria of st determsining neulpatory factors that sy yported e
§ P

afficer’s conclnsion, then determining whether ?\s,uigmum facts “substantially dissipated”

Sy

the officer’s concluston. The Moelitor court ruled:

“Rut i exercising the totality of cireumstances test for reasonable suspleion,
an appeliate court should not engage in ‘assessing each factar or piece of
evidence in isolation. {ciations omittady United Skates v, Tanes, TOL FL3

1300, 1315 (g8 {’i=" 2012), The determination that reasonable suspioion

~

3

existed obiains only a8er the interantion of all factors 18 assessed.”
The criteria used by the Maolitor court was reasonatie sus spicion, which the court
evaluated a3 follpws:

“Chranied, as sug

i

gested above, reascnable susp foion oan be catablished with
evidence that is less religblo than that which s reqaired 10 extablish galt
bevond a reasonable doult or sven to e gxtabll m | pro ohable cause. But there I8
o threshold of reliability that stfll must be met” 301 Kan, 263,



1,

As noted ahove, an arvest must be hased on probable ceuse, 8 higher standaed than that
which was considered by the Molitor cowt.

fn Moliion, the Supreme Court found that there was 0o asoneble susploion of
driving under the influence as @ matter of g onder the following faetsr Molitor stopped
his vehicle striking the carb and stopping with the e halt way ap z%& curh, there was &
turn without a tuen signal, watery and blpod shot eyes, a sirong odor of alvobol, and an

sdenission of 2 or 3 beers, Speech was not slurved and there was ne difficulty prog ducing 2

fioouse, msuranoe, or registration, Molitor did mot Jose balanos while exiting the vehivle or

paed

u/

walking. There was one clue on the walk and turn test and the one leg stand test witha PBY

Q9. These facts were known before the arrest decision.

Agy arvest oocurs when & persan is physically reswained. State v, HillL 281 Kan 136,
143, 130 P31 {2006). Shepack was avrestod whes he was handouffed, loss than 2 minutes

o

after 1 avlor spproached the driver™s deor of Shepack’s truek.

Defendant olaims that other charges would have belatedly justified arvest after the
PUT arrest already oconrred, This claim is made by Defendant in spite of the repeated
testimony of the trooper that the vest was for DIUT, not another charge. Certaiply Master
Trooper §:z§ for's festimony, a8 a 13 vear frooper with 10 years snforcing affic aws on
fire voad and advanged taining, abowt the basis of his srrest should be dig \ i

pstablishing the reason for the arrest. No other officer testifie ed or formulated a reason for

s unconiravested. | weoveried svidence,

)-n

srrest other than Taylor, This belief of Taylor

o



N

which iz not baprobable or anreascnable, cannot be disregarded and must he regs wided as

focs

conclusive. Sullivan v, Kansas Department of Revenue, 13 Kan. App.2d 708, 708, 8IS

P66 (L §%}i}, The Court was correct i ruling that the exclusive basts for the arrest was
a claim of deiving under the influence.
In an shundsnce of cantion, however, [ will éah«m ik the belmedly allegad
justifications for arvest in spite of the offtcer’s lostimony of the real reason for aevest, DUL
Failure o obey & lawiil police order, KEA €-1503, requires & williul fathare o
refisal o comply with a lewful order made for the purpose of regulating traffic. The
minimal satoment or conduct of Shepack did not constitpte 8 witlful fatlure o rotusal o
cornply with & lawind order prior o wrest a3 he asked the question “what do you want me
te o™ when asked to move to the back of the track, .‘\mm the wooper agreed and Qid
not arest Siﬁs;:g:za{;}; for fatlure © ohey a fawiul police onder,

The author of this brief has thoroughly scanned Kansas statutory faw o took for an

offense of resisting arrest to anadyse the basts for g olaim that an officer could make such
an arrest, There is no crime of resisting arrest, The only siatutory referonce 1o roststing
arvest iy fornd at KU&A. 21-3229, nnder the articie desting with principals of erimin wh

Hability, wheveln the stalute siates that a person 8

‘oot authorized to use foree o resist an arrest . . even i the person rosted
helieves that the arrest i nnlawiul”

This section dealing with prineipak of criminal fiability does not create a orime therefore

o “erime” of resisting arrest woukd not jostify an amest.



Y

The crime of interforence with im,x saforooraent is not applicable o the faets of s
case, even if s assertion was otherwise supporied an d was made al the admirdsirative
hearing and at judicial veview, There is no evidence supporting actionahle false roporting
to the officer, concealing, destroving or materially altering evidence, or obstructing o
resisting service of provess. Even i it was alleged that a person kaowingly and willingly

chsteucted, rosisted or opposed the discharge of an offickal duty or falsely repu g

information, there must be evidence that that Shepack substantially hindered or neressed

the burden of the officer in the performance of the officer’s official duty. State v, Parker.

236 Kan. 333, 680 P.2d 1333 {NM} State v, Fyverest, 45 Kan, App.2d 923, 256 P.3d 8%¢

(2011 There was 1o evidence that Shepaek substantially hit sdered ar inoreased the barden

§rg

of the officer in the performance of the officer’s officlal diy. Even i believed, Shepack’s
siatements and actions were short in duration and Inconsequential,

This analysis of Defendant’s post arrest theories of potontial arrest suppat 8
conclusion, even if the Court was reguired to rale on ¢ §‘t’5 fxaues, that thers was no factual

or Teeal basis for the amrest of Shepack for a noeDUT sharge even i the afficer testified,

clatmed, belioved, or charped another erime other than DU and failure {o malntain 8 lane.

e issues of resdsting, interference and fadlure to follow a lnwiyd order weare

&

ih

T

b

IS

ferthermnre watved and shandoned by Defendant for the fallure to assert thes ¢ atleged

s,

crimes o the administrative bearing, See Angle v, Kansas Dept of Reveoue 12 Kan.

App.2d 736, 758 P.2d 222 {1988} rev. dented {1988). (Paurty oy nob raise 8 completely



new issue and produce new ovidence befwe cowrt n produced af the sduinistrative

sgeney hearfag.). Zurpwski v, Kensas Bept, of Revenue, 18 Kan, App.2d 323, 831 P2d

13RS5 €1993) (Theary of administrative exhaus fion and walver of issues applies o the
Heensee and Kansas Dept. of Revenue.

Fven if properly asserted, the Defendant would have us beheve that after an arrest
aocnrs involving the driving of the vehicle, sven when the officer never Hegod that another
celre was committed, that the Court can and should deem an wvest as heing lawiul i
ancther charge eould have been later imagined. This ixd inconsistent with the law, An arre

requires probable couse. Sloop v, Kansas Dept, of Revense, 296 Kaw, at 20, Probable cause

is determined by what s known o the afficer at the tHme of the srrest. Sloop, 2896 Kan,

at 20, Wonderly, 38 Kan, App.2d at 809, Bw ank v, Kansas Dept. of Rovonue, 394 Kan.
RTY, 81, 281 P3G 135 (2012 State v, Curtis, 217 Ras. 17, SR P2 3R (INTE), . The

Curtis Court queted Siale v, Brown, 198 Kan, 473, 426 P24 128 (1967 as fnllows:

©an avrest without a warrand, (o support an incidental search, must be ma ade with
‘9’1‘0&}3& o cause, Praba bie CAISS £ s»}i i the Tacts and clroumstances known o the
oificer svarrant a psz ﬁ mxz" "ﬁ jeving that 2 erims has bean compnitted at or
hotore the time of arrest L 7 {p, 477,426 P2d p 1337 Curtis, 217 Kano st 721,

The Fourth Amendment to the Uniied States Constitution is viclsted whes KELRUe

and arrest are made withowt probable cause, Wonderly, 38 Kan. App.2d &t M, citing

Prorvoway v, New York, 442 UK 200, 216,98 8 0L 32%8 &0 L. B 28 824 {1979, S

court ruled that the

v, Pavne, 273 Kan. 468, 473, 448 P.2d 418 {2003 In

PIUVEIVESIVE

officer conld not support probable cause 1o wrrest with ev idence obiained after the arret,



38 Kan. App.2d at 209, Similarty, Taylor cannof establish probable causs > for arrest based
o information or evidence oltained afier Shepack was cuffed and arvested less than 2
arimtes afier Tavior approached the ear,

Por the Srst tme in KDORs Motion to Alter or Amend, K T at 196-203, after the

trial and district cowst decision, Defendunt refors us o Davenpeck v Alford, S43 ULR 144,

I8 RO S8R 160 L, B 24 537 (2004), Stais v, Beltran, 48 Kan, App.2d 837, 300 B34

Ko GR A

a2 vov, dented (2013 amd MeNeely v, United States, 353 P23 (8% Cle,, 1985) for the

general claim that the basis of the officer’s arrest deciston is meaningless to e comt. The

”

holdings in these cases are distingrishable from the faots in this Shepack case, This belated

£

analysiy is carvied forward by Detendant on appeal. There {8 oo ovidence that this s

was rafsed ab the admindsirative hearing, therefore the lssue is waived, See Angle, s

©

Jurawski, supra, The distriet court denied the motion 1o aler or amend, roling e follows:

“The Court should limit its consideration to matters that wore betore i when ¥
entered the eriginal judament. Antrim, Plper, Wenger Ine ¥ Lowe, 37 Kan, App2d
D32 93640, 158 B3 218 3007

Further, (e} motion to recensider S ndta second chanee for the losing party 1o make
its strongest case o to dress up argnmenis that g\g‘ss:w.mm;};-- fatted” Youlkely, {;mci&E
Motors G, 846, Bl Supp. H&l 1483(D Kan, 1994), “A conrt’s rulings are not
intended as first drafis, subject to revision and reconsideration at 2 §§.§u<mi
plessure.” Kok v, Koeh Industries, loc., & F.Supp. 2d 1307, 1208 (D Kan, 1998,
AP 03 F A4 1202 (109 Cip ), cert. dended 531 U8 926 {2000} (internal quotations
and citgtions cemitted.)” R.1 at 308306,

in Devenpeck, supra, the Court describes that “(those are lawlolly arrested whom

facts known to the arresting officer give probable cause to arrest.” * {emmhasis added) 343

I1.8, at 153, In the Shepack case, this experienced Master Trooper wi ith advanced training



did not kaow or believe that Shepack obstructed, resisted or failed to follow g lawlul police

viclated at the time of the investization sven when the only violation that was alleged by

~ ¥

the aresting officer was dismdssed, In Davenpeck, feliow officers developed prebable

canse for arvest on other grounds af the time of the Investigation.

Ny

In Shepack no other officer formulated probable cause or a belief o' a crime othey
chars DT gnd o Hilure to mainiain 3 lane nfraction. Davenpeck is distinguishable bocaose
there wete other officers who formulated beliefs that orimes ovcnrred other than that for
which Davenpeck was officlally arrested. This is not so iy Shepack. In Shepack, the charge
that was known and Selieved by the arresting officer was desmed by the distriet court 10
be insufficient to provide probable cause for the arrest,

>

ft is also noted that the Davenpeek Court relied upon Whesa v, United States, 37

LA R06, 1168, O 1769, 135 L. Bl 2d 89 (1996}, which is also not similar to the Shepas
case because Whren involved the tssue &'i\hﬁi}@:ﬁzer.i'h sre was 8 roasonable, anttculsble basis
for a stop rather than probable cause for an arrest. As previous noted, probable cause carries
a higher burden of proof that the basis for a stop. The hasis of the stop in Shepack i3 not i

dispute,

also distingshable beoause it involved g scareh warrant that was being

o
b

Beluan
puted afier being approved by a judge. In the exccution of the search warrant, gnothey

person not nammed i the logal warvant was present who placed his hands i s pocket and



obstructed, consing fssues of safety of the officers that they percelved at te e of the
eneoumter. In iis analvsis, the Court desertbed the teaporary detention of Beltran under g
Terry temporary stop and fisk for officer safety rational. The Terry temporary stop aud

g 3,
AR n R

frish analvsis for the safety of the officer i3 not similay o the virtually nmediate

handentfing amd arrest of Shepack for DUL In Shepack, his arrest i final, nod teaaporary,

and is not based on officer safety. Again, the anadvsis of Sloop, Wonderdy, and Swank.

requiring that probable cause be determined at the time of the arrest, remaing apphicable o
this Shepack case,

MeNgely dealt with an officer that was determined to be uneducated In the law, The

Pacts i the Shepack case are different. Trooper Taylor was a veteran of 13 years with the

Highway Pairol, including 10 yoars of experience in taffic enforeement, who had
advanced to the rank of Master Sargent following sdvanced fratniag. On page 32 of brief
of appellate, Defendant alleges that an experienced law gnforcement officer i3 pornitted W
make inferonces and deductions that may olede an untralned porson. Taylor was
;\amnué by agreement and he made inferences, deductions, and conclusions that the
hasis for the arvest was DU only. While the factual and logal basis for even the conclsion
fhat there was prabable cause to arrest for DU was properly found to be pnaceepiable to
the district cowt, # is incontrovertible that the reason for the arrest was DU oty

>

o MoNeely, the defendant was flecing the officer who was sigoaling for MolNeely

BRI Sraine S

to stop, The officer observed objects being thrown from the car, which Justified the arrest



of MeNesly. On the day of the incident, affor discovering the contents of the bag that was
thrown from the car after the inflial arrest for Hitering, the amvesting officer changed e
charges to iopal possession of burglary tools,

In Shepaek, unlike MoNeely, the arvesting officer did not change the charges for

.

arrest. Tavior contimuously asserted that the arrest was for the charge of DUT on the date

\\.

of the incident and throughout the litdgation. Tavlor conthmuousty asserted that the arrest

3

was not for any other offense. In MoNegly, the officer’s immediate ipvestigation disclosed

a new charge other than that for which MeNeely was arrested. Shepack was arvested gl

ages. MoNeely bas no application.

’2'.1"

charged with DU af all st

From the beginning through teial, there was no testimony o support any othe
ground for arrest other than for DUL To the contrary, at trial Taylor testified that he did
not wrest Shepack for filing to follow a hwiul order or for resisting. There was a0
testimony from any other withess @3 1o the grounds or basis for arrest. The arest nroast b
based upon faats proven at trial, not based on imagination, \g\ev lation, guess work, a Duii
board, or magic § ball. See Mm \ wi Kan. at 2683, Bven though Taylor arcested Shepack
for DU, the district court property ruled that the seeest for BT was not mppa\rmﬁ
probgble cause,

o6

Next, in interpreting K.SAL 81001b), Defondant misinterprets the basis for district

$

court decision and the structure of the statute. Again, the exclusive issne detenmined by the

district court was whether the arrest was supparted by probable canse. R 1 at 187, The



Dhstrict Court found §t unneeessary to rufe on the fiost portion of KUS.AL &1001{b)
reasonable grounds to believe driving wnder the tofluence, ruling only on the seeond
portion of tiis statute, the legality of the arrest. § iz of importance that the fest ssue of
reasonable grounds is separated by the word “and” befurs deseribing the second lssug,
either zecident or govest, In K.8A. 8-1001(h). There wag no avcident, leaving only the
iszue of the legality of the arrest.

The timing of when a test may be veguested apphes only o the frst part of KEAL
R-100 1R not to the second part of the statnte, whether probable cause 1o wrrest peewrs.
{ise of the words “at the thime of the arrest” refor only o the issue of reasonable grounds
fake a test, Probable cause o arvest 13 a distingt issue fo reasonable grounds, a8 coufinmed
by the sepgrate statutory see&iéx;s of the implisd consent statutes desaribing these
allegations and issues. See KUB.AL 81002 X DA & (B), KUS. AL B-1020(h K XA) & (B

Purthermore, the issue of probable cause o amest 8 @ constitutionad fssue as well @ a
statutory issue. Sinply stated, the constitution Wwamp a statute.
Tt i fundamental fo American harispradence, that 1w statate conflios with the
Constitution, the Constitution swing, This principle s taught to every Hrst year law student.
SIf then the courts are fo regard the copstitutien; and the copstitutien §
seperior to any ordinary act of the logislature; the cons fitntion, amd not mzci;

ordinary act, must govern the case to which they both apply.

R OR R

Thus, the particular phraseology of the constitution of the United States
confirms and strengthens the principle, supposed to be essential to all written



constitations, that & law repugnant 1o the constitution is void, an <§ that eourts,
as well as other sk;‘% Sh mmt\ are boumd by that mstrument,” M ‘
Madison, 5 ULSO 137, 178, I8G (180T

ttl

Farthermore, the legislatime may not supersede the Cowrt's interprotations of the

X

constitution, Macbary v, Madizon, 3 UL, 137 (1803}, Dickesson v, United Sfales, S30 UL

428, 120 8.0 3326, 147 L.EA2d 405, (2000). A constitutions! right and rule I8 superior

£ 8 statutory rule. Devine v Groshong, 238 Kan 127, 130, 879 P2d 700 (1984}

The Kansas Contt of Appeals rettorated the superiority of the Constitution over 8

sigtute in Nigie v, Decloreh, 49 Kan, App. 2d 808, $16-.17, 317 P33 784 {2014}, as follows:

“However, the question on appe: eal is whether K.S.A, 2011 Supp.
snacted deprived DeClerck of her vights guarantesd by i\zc i*ni‘;'ﬁ'i States and

the Kansas Constitutions, Seg Y b«m& CHlnois, @M S 85, 86011, 1085,
O 338, 62 L. Ed 24 238 (1979 (e g slature canuot abrogaie g person's
Fourth Amendment right io be froe from unreas '};‘;&;bi{: searches and seiziwes,

and United States Supreme Court will not besitate # bold such statutes
unconstitutionaly, Sate v, Lambed, 238 E\,,m 444, 4535, TI0 P.2d 693
{1985 Klogislature cannot enact 4 statute i wat effectively deprives individuals
of rights guaranteed by the United Sates { x}ﬁ\{i;mimih \‘imm v, kansas
Dept.of Revernug, 36 Kan, Appldd 381, :“« 5, 142 E} %d T3S {2006} (statute

that defines rules it eriminal, (-izismmsmtix &, :md ! cases oannnt stamd ;i
statute infringss on constitutional righis), aff'd 285 A%{zm, 25, 17T P3d 938
{2008V

N

In making fs maling, the Declarek Court acknowledged that it was "ae utely aware”

S

75

et th
torribile toll impaired drivers have on the highways, but that “constitutional protections bave

costs,” 49 Kan, App. 2d at 919,

ok, the Cowrt raled that K.SAL & 10018} is uneonstitutional in vielation

of the Fourth Amendment of the Uniied \mtm Constitution to the oxtent that the Sate



argued that probahde canse o believe that a traflic infraction ocourred is regquired rather
than probable cange 1o helieve a person is DUL The same analysis would apply to the
argument of Diefondant that g tost is deemed consented to ifa person is arresied or otherwise

taken in o costody for @ violation of & pon-DUT statute or ordinance. This avalysis would

iv

also be uoconatitational, A lawiul grrest based on probable cause for DUT must precede
the request for a breath test before the issue of reasonable grounds to request the breath test
can be addressed under K 5.A. §-1001b), oven assuming that the fssge of reasonable

grounds is propevly before this cowrt,

P

here was no probable cause to wrest for DUT and there 18 no factual or legal basts
1o arvest for any other offerse for roasons proviowsly articnfated. The chapge i KS.ALS-
1001{5} it no way affects the requdrement that an arrest be constitutionally legal st the ?ié}sﬁ:
of the arrest, Nince the arrest was an unconstitational setzure without probable cause, even

HELS.AL B 10010 statutory changes are relovant and properly before this cowd, they are
relovant only to statutory interpretations which are nforior to constitutionad reguiraments.

Drefondant’s arguments for relief based on KL.8.AL 1001k} are deficient.

d. Anabvais of the facts,

Shepack was driving slower than the posted speed it Shepeck admits that he
weaved and that the stop of his vehicle by Trooper Taylor was proper based upon that
driving. There was no accident, Shepack properly parked his vehicle on the shouider in

responss 10 the trooper’s signal o stop,



N

Defendant’s srygument that this maaner of deiving was sufficient 1o establish

probabite cause o arvest for DUT I without menit, This analysis would mandate that every

deiver driving 2 vebisle o of conter would be legally amested for DUL This defies
comraon sense. Wiy would the legisiature establish a separste mnfraction of eft of center

{those same actions constitute the basis for g TUT arvest? Divdving left of center conatitates

Yot

& basis for a stop, which roguires a lesser burden of proot than probable cause for aerest for
D, as srtioudated in the preceding section. Purthermore, driving ontside the lane nay
resuli from other causes than DULL such as fatigee, hoalth probloms, aagwening a phous o

1.

changing & radio station. Driving outside a lane, while remaining on the highway and ot

g RS AP By

IS

suaddenty »mpmg should not result v a per se DUT arrest justification as alleged by
Dotondant,

Shepack property exiied his vehivle, exiting cautiously so that he would not hit the
treoper with the door, When exiting s truek, the oll ticket foll 1o the grownd, whereupon
Shepack had no difficully bending over and picking vp the toll ticket. Shepaek had no
difficulty standing or walking. He did not Tean on bis vehicle. Hig speech was not shurred
and he had no difficuly commuricating.

There were no open containers of aleohol. There were anly closed contalners fnthe
Bt of the truck. Shepack did not dispute that bis eyves were blood shot, watery, glazed and

droopy. explaining that the condition of his eves was caused by fatigne & theend of z long

day. The trooper ackaowledged that this ove condition could be caosed by many things



other than alcchol consumption.

Upon exiting the fruck, Shepack was asked o go o the rear of the track. He was
ther asked to remeve his hondy from s pockets, with Shepack complying, Shepaek then
asked what the trooper wartded him {o do, &t which point the trooper grabbod Shepack’s
upper any and fod b o the back of the trueks Shepack did not believe he was given

Y

wepack’s perception

£

enough Sme o respond o the officer’s reguest, At this How, Bw
that the officer had made a decision to arvest b

At the back of the fruck, Shepack was thon immedistely bandouiled and placed
under arrest, Loss than two minutes had elapsed between the time the frooper amived at
Shepack™s door il Trooper Tayvior arvested and handoutfed Shepack. Tavior testifiod that

>

he did not intend to velease Shepack from the DUL arvest when he handontfed him. The
trooper festified that the basis for the arvest was DUL not any other charge of resisiing,
faiture o follow g lawiul arder or interforence. Shepack did not tntend to resist,

Tavior completed 8 DO-2T form, whereln on Hine 7, the trooper did not mark the

3

potentind clues of having alecholic boverage containers, fatling Held sobriety tests, slurred
spocch, difficulty in compunicating, admission of conswmption, odor, or falling
prefiminary breath st (PRT). Taylor later testified that he did smell an odor in spite of the
inconsistent omission on the DC-27 form.

Frior fo the arrest and handeuffing of Shepack for DUL there was no adastssion of

»

consumption. No fleld scbriety fosts were fdentified by name or requested. The FBT wag

~~~~~~



¥

not requested. Discrepancies of Shepack’s deseription of his reute of twradlie were unknown
to the trooper. Shepack bad not admitted o drinking pro-arrest. These events oocurred
afler the arrest, therefore they could not form o factual basis for arvest,
Based on these fots, there was no probable cause 1o arrest Shepack for DU o any
other ortme. The distriot court was correet in its ruling. The judgment of the distriet w*m
should be affiemad.
11 The bane of veasonsble grounds 1o belicve &.%;enaék was under the inflnence i

not propesty before the Conrt of Appeals because this lesue was not determined by
the distriet court,

2. Stsndard of Beview,

The Kansas Sopreme Court defived the staadard of veview in Flores Rentals,

LEC, v, Flores, 283 Kan, 476, 153 P3d 323 {2007 ) as Hollows:

“Whether furisdicton oxists is & gquestion of im over which this court has
cplimited review, Mid-Continent Specialists, Inc, v, Capital Homes, 279 Kan, 178,
183, 108 P 483 (2005}, Excrcising this review, an ap;\,iisi\, court has a sjzm Y
disriss an appeal when the record discloses a laok of furisdiction. Max Rigks

Brosedne. v Vaon Reurzen & Assoes,. M KanApp. Md 340, 342-43, 118 P.3d 04
'3{3§}:\, " 2RI Kan, at 484G,

b, The issue was raised below but not ruled on by the digivicl court,

The issue of reascnable grounds 1o beliove Shepack was ander the Influence was
continuousiy mised by the parties, including in the petiion, Ro 13, Toial Memaorands of
PlaintiT R, 1 at 6385, and continuousty at the trial, including B2 a1 8416, 9788, 108116,

, “

1RO R3, Plaintiffs exhibit 4, R 4, Plamtiffs extibit 2, Hoe 7. The district court chose,



however, nat o ride on the issue of reasonable grounds, ruling only on the issue of whether
the arpest was Jawlul, Ko 1 at 187,

¢, Analvsis,

in Floves Rentals, LG, v, Flores, supra, the Court farther ruled that:

“Appelinte jurisdiction & defined by statuter the right to appeal & peither a vested
BF constit mmmﬁ right, The only reference in the Ransas Constitution 1o dnm ate
farisdiction ftorates this principle, stating the Kaosss Supreme Court shall have “such
z-;p';*sei'iai‘;:
nriadiction as may be provided by law” Exms aa Condiiution, A iis: A3 The
Constitation 5 silent regarding ths: Court of Appeals, which i3 not 8 constitutional
cost bt rather was ststulorily oreated, In creating the Cowt of ﬁqw&zim the
legislature limited Hs jurisdiction, defining the clrowmstances under which there s
frtadiction to hegr gn appeal. As 2 result, Kansas appellate couwnts may oxengise
jurisdiction only wnder slrowmstances allow ed by statuter the appeate counts do not
have discretionary power 1o enteriain appoals frim mi district cowt orders. See
Meddies v, Westerm Power Div. of Contrad Tl & Unlides Carp,. 219 Kan, 331, 333,
S48 P2d 476 (1978); Henderson v, Hassue, § Ban App 2d 103, 18306, 363 2 38 108
(197737 383 Kan, at 488-81

< .
S
-’
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The appeal B g oivil case is entirely statutory, with the sppeliate court having no

suthortty o oreate an exception 1o statuiory requirernents. Wiechman v, Huddleston, 304

Kan, 80, 370 P3d 1194 (2016), K.R.AL 662102 defines the jurisdiction of the Cowt of
Appeals. This statute does not gramt Jorisdiction 1o hewr an sue pot determined by the
disteiet court when issue wis not ruled on becanse another ssue was dispositive.

The district cont ruled on the tssue of the arrest ondy, stating that “Oundy one

~
?

argument will be discussed here because ¥ s dispositive of the appeal” R, 1 at 187,

~

Dietermingtions of {ssues may be mnnecessary in consideration of other findings of the

conrt, Schasfe & Assoclations v Scheimer, 3 Kane App.2d 134, 117, 5380 P2d 1087




{1979}, Since the legality of the arrest was the only issue that was decided by the distei

gourt and since this ssus was &, the disirigd court did not rude on whether thege

e
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were reasonable gronads to believe that Shepack was under the influence of aloshoel or
drugs. The Cowrt of Appeals should not follow the lead of Defendant in determining an
tasue not ruled on by the district court. The Cowrt of Appeals laoks jurisdiction to deteriming

an issue not determined by the district court,

Py
4
Xz
o

Staptarily, the masonable grounds issue 18 soparately dofined In KSAL &
HZGO(THA) 1o an alleged refumal case, wheress the legality of the aerest ia separately
defined » KAA, 8100 IHB)L The issue of roasonable grounds is alse separately

presorved in KA S 1020 AL wherpas the issue of arvest 8 separately preserved in

K.8.A R 1020 ¢ 1 B Beoauss these are separate slogations amd fsues of & logal arvest

X

and reasonable grounds, the Court of Appeals should nob review the issue of regsonable

grounds it was not raled on be the district court,

byl

ot

f

- Having said this, in an abundanes of caution in case this court decides o rale on this

tasue, the factusl and legal analysis desortbed in issue | oin the Beiel of Appellee &

incorporaiad herein dn support of Plaiotifl s argument that the grounds were not reasonable
1o helleve that Shepack was under the influence.
Conclusion,

Based upon these facts keown 1o Taylor, there was noe probable cause to avest for

TIUT. There was no legal or fotual basis to arvest for resisting, interforence, or failure w



follow & lawiul order. After weighting the evidence, determining the credibility of
witnesses, observing the demeanor and presentation of witnesses, and determining the
svidence, the distriet comet ruled that the arrest of Shepack was not based wpon probable
cause. Having made this ruling, the Court determined that 1t was uanecessary 10 sule on

any other issues. The raling of the district court should be alfmed.

Douglas B, Wells,
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