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NATURE OF THE CASE

Upon full review the Defendant/Appellant Timothy F. Degginger, hereafter
referred to at times as the “Borrower,” respectfully shows this Honorable Appellate Court
that this case on appeal is a sordid example of what happens when the Trial Court says, “I
don’t understand,” rather than what is mandated by Supreme Rule 183(j) requiring the
Trial Court to determine presented fact controversy and then make timely “findings of

fact and conclusions of law on all issues presented.” (2017 Kan. S. Ct. R. 224) (Emphasis

supplied.) (Also, see Labette Cty. Med. Center v. Kansas Dept. of Health and
Environment, No.116,416, 2017 WL 3203383(Kan. App. 2017) (unpublished opinion);
(See also Appendix A - Fish/Bednasek v. Kobach, “Findings of Fact and Conclusions of
Law”.)

The Trial Court’s failure to rule as such and in a timely manner, on the facts
shown in this instant Record on Appeal, has atypically resulted in two (2) appeals to the
Kansas Court of Appeals being involuntarily dismissed upon a representation to the
Appellate Court by Plaintiff/Appellee CoreFirst Bank and Trust, hereafter referred to at
times as the “Bank,” complaining of issues “yet to be determined” and not articulated as
“final,” which has resulted in the first foreclosure case being voluntarily dismissed by the
Bank within an approximate month on the Bank’s “Motion for Relief From Judgment
under K.S.A. 60-260(b)(1)” which by the terms of this statutory provision requires as a

prerequisite relief only from a final judgment. (Amended R.O.A., Vol. 1, PP. 230-235.)




The Trial Court granted this Motion and then CoreFirst filed a second what the Borrower
states is/was a “Quiet Title Action-Mortgage Foreclosure”; instead of a probated
Determination of Descent to the subject pledged real estate, which is also believed to be a
flawed approach under existing Kansas Mortgage Law.

The Trial Court then during this “second phase” in the manner of its delayed
rulings, or in its ruling in a manner that precluded the Borrower from conducting
discovery, thereby barred him his defenses and counterclaims raised by him in his filed
Answer and Counterclaims to the Quiet Title Action-Mortgage Foreclosure in an attempt
to cure its failed initial Mortgage Foreclosure Action. (Amended R.O.A.,.Vol. 1, PP. 346-
353.) Everyone agreed CoreFirst and the Court had only “foreclosed” a fractional interest
to the real estate pledged as security for the note in 2004, and when again it was
refinanced in 2011.

For three (3) painful years, this litigation of mortgage foreclosure continued by
judicial misunderstanding of mortgage foreclosure; UCC Holder in Due Course,
improper use of an quiet title action to “remedy a fractional interest”, and in so doing
improperly disregarded the rights of known lienholders to the subject real estate having
priofity to the title to the property and adverse to the known pre-existing claims of the
Internal Revenue Service’s perfected Federal Tax Lien; and the District Court again
failing to provide timely findings of facts and conclusions of law raised by the Borrower

in its Second Motion to Dismiss for Appellate review.



The Appellant/Defendant Borrower contends that as a result of the inaction of the
Trial Court to determine issues raised in a timely manner, coupled with the Bank’s failure
to journalize what the Trial Court designated as “final orders,” these orders were subject
to the Bank’s not providing Rule 170 findings of fact and conclusions of law, the appeals
as well as a vigorous defense culminated in a excessive and unfair award of attorney’s
fees to the Bank, and which attorney’s fees award has never been liquidated to a sum
certain, however believed to be in excess of ($24,881.77). This resulted in the Borrower
being forced to appeal twice on this record within thirty (30) days of adverse rulings that
failed to balance the litigant’s needs and final resources which Borrower requests relief
from the judgment on appeal. The Borrower raises on appeal his suggestion that due to
the unexplained inaction on the Bank’s failure to submit the requisite “final” order to
appeal, should have a bearing on determining this appeal on the merits, as well as
effecting the attorney’s fees issues on the facts shown in this extensive Record on

Appeal.

Thus, in the first instance, the Appellate Court determined in Appellate Case No.

115,717 that:

“The district court’s April 5, 2016, journal entry very clearly showed that the issue
of property ownership remains outstanding.”

And in Appellate Case No. 118,341 that:

“While there may be a final judgement on Appellant’s counterclaims, the district
court has not yet entered a final judgment on Appellee’s primary claim.”



Thus, within the foregoing panoply of either the inaction on the part of the Trial
Court to timely require findings of fact and conclusions of law deemed important and
essential by the Appellate Court and in the manner required by the Appellate Court’s
guidance in Labette County Medical Center, supra., and the failure of the Court to allow
discovery to make requisite findings of fact and conclusions of law on issues raised in its
Counterclaims (Amended R.O.A., Vol. 1, PP. 349-352.), the Trial Court had assumed
that the Defendant/Appellant Borrower , in its attempt to be treated fairly and to “have his
day in court,” had the burden of proof in determining the existence or non-existence of a
fractional interest. (Amended R.O.A., Vol. 5, Transcript P. 15, Lines 9-21; and PP. 47-
48, Lines 18-25 and 1-23.)

Borrower contends that while only a Probate Descent Action may determine the
existence of heirs to the Estate, rather than a Quiet Tile proceeding, that in either case,
neither would provide a remedy in applying existing Kansas Mortgage law applying the
unity rules at the time of the Mortgages inception to protect negotiability of the Note
which always follows the note as a bedrock of commercial law incident to the Kansas
Uniform Commercial Code at Chapter 3 of Article 84.

Lastly, Borrower requests appellate relief from the Court’s judgment and contends
that it was improper that the Court determined that the Borrower in equity is to be
penalized on this Record especially when his requests in his Counterclaims alleging the

existence of a “Fraud upon the Court” were dismissed by a Motion without benefit of and



prior to discovery on this issue being denied Borrower, by the Trial Court imposing
inordinate fees ordering the Borrower to his paying attorney’s fees to the Bank in the
assumed requested amount of ($24,881.77). [However, again, there is no journal entry
submitted by the Bank, so one may assume it is the Court’s direction that the amount of

($24,881.77) is the Court’s final judgement for which the instant appeal is also taken.]

ISSUES ON APPEAL

I. Whether the District Court followed Chapter 60 Notice Procedures on
the instant Record on Appeal.

II.  Whether the District Court erred in failing to follow the UCC’s Article
3 requirement that on a promissory note where there are multiple parties to the
mortgage all of the parties must all be joined in the same action for the Bank to
claim the right to be a holder in due course.

IIL. The District Court erred in determining that contended defects to title to
the real estate was present in the case when applying the Kansas Unity Rule could
be rectified by approving the Bank’s remedy requested in its Second Petition,
allowing it to obtain, or attempt to obtain, both in rem and in personam
jurisdiction in the instant mortgage foreclosure proceedings. The Plaintiff has on
this Record improperly attempted to determine a cure for its mortgage deficiency
by creating an equitable mortgage; however, it is believed by the Borrower such
an attempt to be based improperly upon the use of a in rem quiet title proceeding
determined by the Kansas courts as being an improper method to determine
rights inherent to a in personam foreclosure action. See Bank of Blue Valley v.
Duggan Homes, Inc., 48 Kan. App. 2d 828, 303 P.3d 1272 (2013) and FV-I, Inc., In
Trust for Morgan Stanley Mortgage Capital Holdings, LLC v. Constance M.
Kallevig, et.al., and Bank of the Prairie, (Appeal No. 111,235).

IV. The District Court erred in not granting Defendant’s Motion to
Dismiss in ruling against the Defendant on the foregoing Issues I — III.

V. The District Court erred on the instant Record in assessing attorney’s
fees, in whole or in part, to the Plaintiff on this Record on Appeal, the same being
inequitable, arbitrary and capricious and should be set aside.



VI. The Hon. District Judge Larry D. Hendricks, did not apply the correct
legal standard of Brueggemann v. Schimke, 239 Kan. 245, 718 p.2d 635 (1986) giving
the Defendant/Appellant the benefit of every doubt on the submisible facts in the
Record in its rulings below concerning Defendant/Appellant’s pre-discovery K.S.A.
60 — 212 Motion and Renewed Motion to Dismiss without benefit of hearing, or of
utilization of discovery in part to determine the essential jurisdictional prerequisite
facts to determine the existence of a Mortgage; and all without the benefit of hearing

was error.

STATEMENT OF FACTS

1. CoreFirst of Topeka, Kansas, is a commercial bank and Borrower obtained a
commercial loan on pledged property in the amount of $50,000.00 in 2004,

(Amended R.O.A., Vol. 1, P. 28.)

2. This Appeal to the Kansas Court of Appeals involves the Bank, trying to
foreclose a Mortgage insured by Capital Title Insurance Co, where CoreFirst, on

May 6, 2015 at paragraph 13 alleges Timothy Degginger was the "absolute owner

of the property. (Amended R.O.A., Vol. 1, P. 28.)

3. CoreFirst was subordinated to a Federal Tax Lien in the amount of $179,525.28
recorded in the office of the Register of Deeds, Shawnee County, on September
24,2001, before the putative mortgage, of December 3, 2004, at Book 3549, page

28 and the heirs of the Estate of George J. Degginger. (Amended R.O.A., Vol. 1,

P.172)



4. CoreFirst and Stewart Title Guaranty Company classified the title as
unmarketable. (Amended R.O.A., Vol. 1, PP. 175- 181.) (See also Appendix “B” -

Stewart Loan Policy #C0901060)

5. CoreFirst did not petition to foreclose on the apriori Federal Tax Lien on

August 6, 2015. (Amended R.O.A., Vo.11, P. 26.)

6. David S. Fricke, on August 5, 2015, as a licensed attorney and general counsel
to CoreFirst filed a supporting affidavit that, "based on my own personal
knowledge," (Amended R.O.A., Vol. 1, P. 63.) Degginger at Paragraph 7 "was the

absolute owner" of title. (Amended R.O.A., Vol. 1, P. 64.)

7. A Response of the Defendant to Plaintiff's Motion for Summary Judgment was

filed on October 21, 2015. (Amended R.O.A., Vol. 1, P. 78.)
8. Within that response the documents of CoreFirst as introduced into evidence
showed:
a. Item 2, the title is subject to the interest of the heirs of the Estate of George
J. Degginger. (Amended R.O.A., Vol. 1, P. 169) and see attending
exhibits.

b. "The 6 rating was assigned because...issues were discovered with the title

work and mortgage that put us in a subordinated position behind a federal



Tax Lien and heirs of the estate.” (Amended R.O.A., Vol. 1, P. 174) and

see attending exhibits.

c. Further, Stewart Title Guaranty Company for CoreFirst said that it

(CoreFirst) had an unmarketable title. (Amended R.O.A., Vo.l 1, P. 170.)

d. "Loan is considered impaired due to the issue with our lien position in the
collateral. We are subordinated to a Federal Tax Lien l/a/o0 $19,525.28 and
we are subject to the estate of George J. Degginger and no one
representing the estate has signed. This loan is being evaluated as an
unsecured loan given the clouded title issues.” (Amended R.O.A., Vol. 1,

P.176.)

e. Stewart Title Guaranty Company declared title to be in Timothy F.
Degginger AND the Estate of George J. Degginger and guaranteed
payment to Capital Title, that title being subject to the Estate and the

Federal Tax Lien. (Amended R.O.A., Vol. 1, P. 178.)

f. Capital Title Insurance Co. (hereafter referred to as “Capital”) declared
title in Timothy F. Degginger and Mary Elizabeth (Betsy) AND the Estate

of George J. Degginger. (Amended R.O.A., Vol. 1, P. 176.)

9. The Court documents of Capital show there are no mortgages of record by Capital

and that last title shows Timothy F. Degginger and Mary Elizabeth (Betsy) Davis




AND the Estate of George J. Degginger are the grantees on the last deed filed. Capital

Title Insurance Co. did not sign the mortgage. (Amended R.O.A., Vol. 1, P. 181.)

For three years, the Defendant/Appellant Borrower has been trying to assert his
defenses and claims of wrongful mortgage foreclosure which due to misapplication of the
Kansas Law and its unity rules on mortgages; has taken a life of its own, and fraud and
defalcation by CoreFirst was a result of their taking what they were informed of in 2004
when the Mortgage instrument was created that they had only bargained for in the
opinion of the existing records and files to the pledged property only holding an

unsecured note.

ARGUMENT AND AUTHORITIES

L Whether the District Court followed Chapter 60 Notice Procedures
on the instant Record on Appeal.

Standard of Review

Our scope of review, where the trial court has sustained a motion to dismiss, is
concisely defined in Knight v. Neodesha Police Dept., 5 Kan.App.2d 472, 620 P.2d 837
(1980): 'When a motion to dismiss under K.S.A. 60-212(b)(6) raises an issue
concerning the legal sufficiency of a claim, the question must be decided from the well-
pleaded facts of plaintiff's petition. The motion in such case may be treated as the
modern equivalent of a demurrer.' [Citation omitted.] "Disputed issues of fact cannot
be resolved or determined on a motion to dismiss for failure of the petition to state a
claim upon which relief can be granted. The question for determination is whether in
the light most favorable to plaintiff, and with every doubt resolved in plaintiff's favor,
the petition states any valid claim for relief. Dismissal is justified only when the
allegations of the petition clearly demonstrate plaintiff does not have a claim.' [Citation
omitted.] “In considering a motion to dismiss for failure of the petition to state a claim
for relief, a court must accept the plaintiff's description of that which occurred, along
with any inferences reasonably to be drawn therefrom. However, this does not mean
the court is required to accept conclusory allegations on the legal effects of events the

9




plaintiff has set out if these allegations do not reasonably follow from the description
of what happened, or if these allegations are contradicted by the description itself.'
[Citation omitted.] Bruggeman v. Schimke, 239 Kan. 245, 247, 718 P.2d 635 (1986).

“When we must interpret statutes, our touchstone is legislative intent.

"When courts are called upon to interpret statutes, the fundamental rule governing our
interpretation is that ‘the intent of the legislature governs if that intent can be
ascertained. The legislature is presumed to have expressed its intent through the
language of the statutory scheme it enacted.' State ex rel. Stovall v. Meneley, 271 Kan.
355, 378, 22 P.3d 124 (2001). For this reason, when the language of a statute is plain
and unambiguous, courts ‘need not resort to statutory construction.' In re K ML H., 285
Kan. 53, 79, 169 P.3d 1025 (2007). Instead, ‘[w]hen the language is plain and
unambiguous, an appellate court is bound to implement the expressed intent.' State v.
Manbeck,277 Kan. 224, Syl. q 3, 83 P.3d 190 (2004).

"Where a statute's language is subject to multiple interpretations, however, a reviewing
court ‘may look to the historical background of the enactment, the circumstances
attending its passage, the purpose to be accomplished, and the effect the statute may
have under the various constructions suggested. [Citation omitted.]' Robinett v. The

Haskell Co., 270 Kan. 95, 100-01, 12 P.3d 411 (2000). Generally, courts should
construe statutes to avoid unreasonable results and should presume that the legislature
does not intend to enact useless or meaningless legislation. Hawley v. Kansas Dept. of
Agriculture, 281 Kan. 603, 631, 132 P.3d 870 (2006). We ascertain the legislature's

intent behind a particular statutory provision ‘from a general consideration of the entire

act. Effect must be given, if possible, to the entire act and every part thereof. To this
end, it is the duty of the court, as far as practicable, to reconcile the different provisions

so as to make them consistent, harmonious, and sensible. [Citation omitted.]' In re
Marriage of Ross, 245 Kan. 591, 594, 783 P.2d 331 (1989); see also State ex rel.

Morrison v. Oshman Sporting Goods Co, Kansas, 275 Kan. 763, Syl. 2, 69 P.3d 1087

(2003). Thus, in cases that require statutory construction, "courts are not permitted to
consider only a certain isolated part or parts of an act but are required to consider and
construe together all parts thereof in pari materia.’ Kansas Commission on Civil Rights

v. Howard, 218 Kan. 248, Syl. § 2, 544 P.2d 791 (1975)." Board of Sumner County
Comm'rs v. Bremby,286 Kan. 745, 754-55, 189 P.3d 494 (2008).

10



Memorandum of Law

The Amended Complaint by CoreFirst begins with a request for Relief of
Judgment pursuant to K.S.A. 60- 260(b)(1). (Amended R.O.A., Vol. 1, P. 230.) (See
also Appendix “C” — Bank’s Rule K.S.A. 60-260(b)(1) Motion which is also an accurate
case history to its filing on August 31, 2016.)

George J. Degginger died with an unprobated 50% tenant in common interest to
135 Clay, Topeka, Kansas. CoreFirst wanted to “validate” the Heirs of George J.
Degginger thus eliminating the Plaintiff's first judgment where the Honorable Larry D.
Hendricks fractionalized the mortgage foreclosure with 3/4 and 1/4 title interest,
recognizing that title was in Timothy Degginger AND the Estate of George J. Degginger.
(Amended R.O.A., Vol. 1, P. 213))

Objection was made that the heirs of George J. Degginger required a probate
hearing and a request for a determination of descent under K.S.A. 59-502 through 514.

To do that would require CoreFirst to admit that it did not have a valid mortgage
of December 3, 2004 and that its note was fraudulently made up, and where the terms of
the mortgage could not assess attorney fees, raise interest rates and admit, it had created a
fraudulent and putative petition in its first pleadings. (Amended R.O.A., Vol. 1, P. 41.)

CoreFirst could not get paid for attorney fees, could not increase interest rates and

would have to admit it created a fraudulent and putative petition all for more money.

11



David S. Fricke, as an attorney and General Counsel for CoreFirst, represented to
the Court that Title to the property was not impaired and whether he knew same cannot
be divined from the Record on Appeal as no discovery on this point was allowed by the
District Court, however his statements by affidavit were in error and it is Appellant’s
position that it should have been corrected by subsequent Affidavit when the underlying
material facts were made known which effect as a matter of law constitutes a fraud on the
Court by not telling the Court that the title was subordinated to the Federal Tax Lien and
the Estate of George J. Degginger’ all to Appellant’s disadvantage to be corrected on this
Appeal in determining whether or not attorney’s fees should be assessed against an
innocent party.

Dana Petrik, Senior Vice President, an employee and agent of CoreFirst knew
CoreFirst was a subordinate.

Objection was made by Appellant’s Counsel of the fraud of CoreFirst by
acknowledging its Title was not fully vested in 12-3-2004. (Amended R.O.A., Vol. 1, P.
254.)

Dana Petrik, Senior Vice President, noted "our [Appellant’s]mortgage is signed by
Timothy F. Degginger” but the title is vested in Timothy F. Degginger AND the Estate of
George J. Degginger. (Emphasis supplied.) (Amended R.O.A, Vol. 1, P. 176.)

The ongoing fraud occurred on 12/3/2004 as a mortgage was signed and then that

impaired security was used to create a promissory note on 2/18/2011 notwithstanding

12



CoreFirst’s attributable knowledge. (Amended R.O.A., Vol. 1, PP. 233 and 234.)
Defendant/Appellant’s rights were ignored and without formal discovery this fact of a
deficient Mortgage under the Unity Rules of Lasater would have been unavailable to the
Appellant/Defendant in this litigation to fully advance as this Record demonstrates a
vigorous defense to Plaintiff Bank’s cause of action to foreclose a non-existent mortgage.

Objection was also made that the Court lacked jurisdiction in personam to
foreclose a mortgage where there was no probate and unknown parties in interest. K.S.A.
60-217; and K.S.A. 60- 219.

Thus, as the mortgage follows the note K.S.A. 58-2323, the fraud on the Court
was in the putative mortgage before the note which only would result in an incomplete
unsecured note.

The fraud on the Court came with Dana Petrik, Senior Vice President of CoreFirst,
was not disclosing that the note was unsecured.

The fraud on the Court came with David S. Fricke, Senior Vice President and
General Counsel, was “perjuring” himself by Affidavit as to Title. The problem came
when the apparent mistake was known but not corrected.

The fraud on the Court came with counsel for CoreFirst subordinating and
continuing this ongoing fraud in hopes of establishing a reformative mortgage believed to
be favored on the facts by quieting Title after the facts were known to create an

enforceable mortgage and note required by the Kansas Uniform Commercial Code at

13



Chapter 3 of Article 84 in this instant case on appeal which is why Appellant’s Counsel

has repeatedly suggested in good faith that: “You cannot make a silk purse out of a sow’s

29

car.

This follows the Uniform Commercial Code's Holder in Due Course and upholds
In re: Estate of Lasater, 30 Kan. App.2d 1021, 54 P. 3d 511 (2002) stating in part:

“In addition to meeting the statutory requirement of clarity, a grant transferring
property in joint tenancy must satisfy the traditional doctrine of 'four unities'. "
These unities rules are: (1) unity of interest, (2) unity of title, (3) unity of time, and (4)
unity of possession. An interest in estate must be acquired by all cotenants, by the same
conveyance, commencing at the same time, and held for the same term undivided
possession.

The Holder in Due Course K.S.A. 84-3-302 as required by MERS (Mortgage
Electronic Registration System) allowing negotiation is tempered by K.S.A. 84-3-305
defenses and disclaimers for fraud and lack of legal capacity.

As the old bromide goes, "it takes one to buy and all to sell or lien."

The Estate of George J. Degginger had to be probated and then all parties agreed
to the mortgage and the promissory note that liens the property; which this Record
substantiates Appellant’s argument to the Court on numerous occasions.

This was all before the Honorable Larry J. Hendricks.

Judge Hendricks believed:

14



"So it seems to me that you can foreclose on three quarters interest that Mr.
Degginger has, but I don't think that you can sell the property without giving
notice..."(Amended R.O.A., Vol. 6, P. 16, lines 13-18.)

"Mr. Kjorlie: Well, we go back to the bank not being able to execute a promissory
note and mortgage without having the unity interest; otherwise it would be, we don't
think that is something that can be done." (Amended R.O.A., Vol. 6, P. 17, lines 6-9.)

In this second bite at the apple, CoreFirst's “second case”, an Answer was filed on
February 16, 2017, with affirmative defenses and counter-claims along with a Motion to
Dismiss on the basis that the Court lacked personal jurisdiction and insufficient service of
process ta effect a valid foreclosure under Kansas Law, and failure to join a party, the
Estate of George J. Degginger under K.S.A. 60-219 was reversible error. (Amended
R.0O.A,, Vol. 1, P. 346.)

When a Court determines at any time that it lacks jurisdiction, the Court must
dismiss the action under K.S.A. 60-212.

Writing for the Kansas Supreme Court, the Honorable E. Rosen opined and ruled:

"...[a] mortgage is unenforceable when it is not held by the same entity that holds
the promissory note" relying on our decision in Landmark Nat'l Bank v. Kesler, 289 Kan.
528, 540-41(2009); and as cited in FV-1, Inc., In Trust for Morgan Stanley Mortgage
Capital Holdings, LLC v. Kallevig, et al. and Bank of Prairie, 306 Kan. 204, 392 P.3d

1248 (2017), at Page 9.
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The rights of CoreFirst are lost to their putative mortgage and to the fraudulent
note. Both the putative rights of the note and mortgage are lost to the Statue of
Limitation, the Uniform Commercial Code and Core First's lack of honesty after the fact;
and fair dealing, which the Appellate Court should visit on the issue of the Trial Court’s
granting attorney’s fees as a result of the Bank’s not correcting the record and its
deleterious acts in not seasonably providing the Court Orders under Rule 170 when

instructed by the Trial Court to do so.

II.  Whether the District Court erred in failing to follow the UCC’s Article
3 requirement that on a promissory note where there are multiple parties to the
mortgage all of the parties must all be joined in the same action for the Bank to
claim the right to be a holder in due course.

Standard of Review

Plaintiff/Appellant adopts and incorporates the applicable Standard of Review

contained within his above Issue I to his Issue II.

Memorandum of Law\

The Trial Judge believed that, as he was appointed to the Shawnee County Court,
he had a right to foreclose whether all persons or entities were known or not. As the
Judge stated in a Motion hearing on March 30, 2016:

"...(I have) jurisdiction over foreclosure actions on property located in Shawnee
County. There is no question about that", and further:

"...whether you can foreclose upon three quarters of an interest;...and I guess you
certainly can, and then the other heirs can come in and get their one quarter of the money
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or whatever." (Amended R.O.A., Vol. 6, P. 7, lines 11- 14 and Amended R.O.A., Vol,, 6,
P. 8, lines 12-14.)

Counsel for CoreFirst, also said to the Trial Court:

"Mr. McGivern: And that would probably be appropriate for a quiet title action
after, perhaps after a sheriff's sale.
The Court: Well, if there's a sheriff's sale there is going to be a sheriff's deed and

that cuts off their interest.

Mr. McGivern: If we proceed on the way you mentioned it would be fractional
interest, a sale of a portion of the real estate, which is, I mean those transactions
happen." (Amended R.O.A., Vol. 6, P. 22, lines 14-23.)

Further the District Court ruled as above noted on the Record that CoreFirst was
not a holder in due course because it did not purchase the note for value.

"K.S.A. 84-3-302(a). Under this statue, the Plaintiff (Core First) is not a holder in
due course because, at a minimum, it did not purchase the Note for value." (Amended
R.O.A,, Vol. 1, P. 124.)

In Kansas, the primary purpose of a mortgage is to insure the payment of the debt
for which it provides security, and foreclosure is allowed when necessary to carry out that
objective. Bank of America v. Inda, 48 Kan. App. 2d 658, 303 P.3d 696 (2013).

The Appellant suggests that it is clear on this instant Record on Appeal that
CoreFirst knew it did not have a valid mortgage, that its note was defective, and this is
why it is respectfully submitted that CoreFirst hired Stewart Title, as a collateralized
Guarantor, in this instance Capital Tile Insurance Company, L.C., guaranteeing payment

of the note for failure of any person to have authorized a transfer or conveyance, or that a
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lien by government authority encumbering the property. This is why Stewart Title would
not (Amended R.O.A., Vol. 1, P. 175.)

The Stewart Title guarantor insured Capital Title Insurance Company, L.C. and
stated this guaranty was due to the fact that not all parties claiming an interest in the
property, due to its being held in tenancy in common that the mortgage taken against
some but not all of the claimed owners, executed the contested note and mortgage.
(Amended R.O.A., Vol. 1, P. 175.)

As earlier noted in Landmark Nat'l Bank v. Kessler, 289 Kan. 528, 216 P.3d 158
(2009), a "mortgage is unenforceable when it is not held by the same entity that holds the
promissory note."

The Honorable Larry D. Hendricks was right that the foreclosure was not barred
by the Federal Tax Lien, but wrong that the Tax Lien was not a priority for payment and
should be in the accounting of the foreclosure proceeding. McDaniel v. Jones, 235 Kan.
93, 679 P.2d 682 (1984).

Promissory notes and mortgages are contracts between the parties to which the
ordinary rules of contract construction apply. MetLife Home Loans v. Hansen, 47 Kan.
App. 2d 690, 280 P. 3d 225 (2012), thus there must be an offer, consideration,
acceptance, legality and capacity to contract.

The note and mortgage were not valid as there was the issue of capacity because

of the unknown heirs of the Estate of George J. Degginger. K.S.A. 84-3-305 defenses and
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claims in recoupment at (1) (B)...lack of legal capacity...and (C) fraud that induced the
obligator to sign the instrument with neither knowledge nor reasonable opportunity to

learn of its character or its essential terms.

CoreFirst, their General Counsel, and the attorneys of CoreFirst knew or should be
held to their constructive knowledge that the mortgage was invalid as evidenced by
CoreFirst hiring Stewart Title to insure Capital Insurance Title Co., L.C., and on the facts
the knowledge of Stewart Title must be imputed to Core First Bank, its agents and

employees.

II1. The District Court erred in determining that contended defects to title to the

" real estate were present in the case when applying the Kansas Unity Rule and could
be rectified by approving the Plaintiff Bank’s remedy requested in its Second
Petition, allowing it to obtain or attempt to obtain both in rem and in personam
jurisdiction in the instant mortgage foreclosure proceedings. The Plaintiff has on
this Record improperly attempted to determine a cure for its mortgage deficiency
by creating an equitable mortgage; however, believed by the Defendant/Appellant
such an attempt to be based improperly upon the use of a in rem quiet title
proceeding determined by the Kansas courts as being an improper method to
determine rights inherent to a in personam foreclosure action. See Bank of Blue
Valley v. Duggan Homes, Inc., 48 Kan. App. 2d 828, 303 P.3d 1272 (2013) and FV-I,
Inc., In Trust for Morgan Stanley Mortgage Capital Holdings, LLC v. Constance M.
Kallevig, et.al., and Bank of the Prairie, (Appeal No. 111,235).

Standard of Review

Plaintiff/Appellant adopts and incorporates the applicable Standard of Review
contained within his above Issue I to his Issue III.

Memorandum of Law

It has been long argued that in this case there has been fraud on the Court.
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When due process is lost, the Court has lost it raison d'etre. The purpose of codifying
laws by the Kansas Legislature was to create expectation. The codification of civil
procedure was to avoid trial by ambush similar to Core First's conduct in this case by
repeatedly filing Summary Judgment Motions when the material fact controversy issues
concerning Appellant’s Motions to Dismiss, believed dispositive, were before the Court
for determination to make requisite findings of fact incident to the Appellant’s Motions to
Dismiss of Record. (Amended R.O.A, Vol. 1, P.P. 160-181; and Amended R.O.A, Vol. 1,
P.P. 354-361.)

The Uniform Commercial Code in the sixties set a standard for forty nine States to
unify commercial law, bills and notes. The fiftieth State of Louisiana continued with its
Napoleonic Code.

The Probate Code in Kansas allows for the practice and certainty of transferences.
In Kansas the district court will use Kansas Laws of Intestate Descent and Distribution
for determining the ownership of property.

This practice does not contemplate issuing a mortgage foreclosure for Letters of
Administration and Decrees of Descent.

The conduct of CoreFirst has been fraud on the Court by filing a mortgage
foreclosure when it knew it did not have a mortgage.

The fraud on the court has been CoreFirst having their general counsel subordinate

a false affidavit, " Tim Degginger as sole owner" proven to be false by the tenants in
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common deed of George J. Degginger as a 50% tenant in common for 135 Clay, Topeka,
Kansas.

And then, CoreFirst sloppily attempting a "evaluation" of the heirs of George J.
Degginger. (Amended R.O.A, Vol. 1, P.P. 228.) Who cares if Jurisdiction to make the
mortgage had already been lost, and a "valuation" ten years later does not satisfy the
Unity Rules; and contradicts Kansas Law that you can’t utilize a Quiet Title proceeding
to rectify a deficient mortgage. See FV-1, Inc., In Trust for Morgan Stanley Mortgage
Capital Holdings, LLC v. Kallevig, et al. and Bank of Prairie, 306 Kan. 204, 392 P.3d
1248 (2017).

The fraud on the Court was the Plaintiff CoreFirst posing a false narrative on the
instant Record that since Elizabeth Degginger (The 1936 Spouse of George Degginger)
had her kids sign quit claim deeds for the benefit of her son that there was a probate of
the Estate of George J. Degginger. This never occurred. (Amended R.O.A., Vol. 3,P. 5,
lines 12-15.)

The Defendant/Appellant asserts the facts in this Record on Appeal are quite clear:

a.) George was a 50% tenant in common with his wife Elizabeth who also had

50% tenant in common. (Amended R.O.A., Vol 2, P. 44.)

b.) Upon George's death, Elizabeth took her 1/2 interest in 135 Clay and by quit

claim deeds conveyed that interest to Tim Degginger, Sr., her son. (Amended

R.O.A,, Vol. 2, PP. 46, 48, 50, and 52.)
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c.) Upon Tim Sr.’s death his probate showed that his wife, Mary, took 1/2 interest

and their children the other half.

d.) There was no probate of the Estate of George J. Degginger. There has never

been a probate of the Estate of George J. Degginger.

Thus, it as above noted, that the rationale for determining ownership to the subject
property rests not on a Quiet Title-type proceeding but only as to the determination on the
part of the Court that the 1958 Deed “miraculously cleared or was Manna from Heaven”
that the Title of ownership to the subject real property now vested with the
Defendant/Appellant Borrower! There has only thus been the “assumption” by the
Honorable Larry D. Hendricks of ownership without making findings of fact and
conclusions of law concerning this “leap of faith’ through an attempted back door
determination of descent [but only to Mary Degginger’s interest (Mother of
Defendant/Appellant) which is only 50% determination ownership to the pledged

property [because the Estate of George Degginger has not been probated and neither has

a Quiet Title proceeding been completed (emphasis ours.)] (Amended R.O.A., Vol 2, P.

82.) The Trial Court found:

“...Defendant then had the burden to prove that the Plaintiff knew that its
representations were false or that it made such representations recklessly and
without knowledge concerning them.” (Amended R.O.A., Vol 2, P. 8, lines 28-

29.)
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The Trial Court had before it sworn affidavits that the putative mortgage was
unsecured and that Bank personnel, as well as attorneys for CoreFirst, knew it was

unsecured. There was no testimony except for Tim Degginger:

“Q. And can you give an explanation of that and why you would not have been
able to know of any more than you did?

A. Well, George had family in St. Joseph, Missouri. George D. Degginger had
family in St. Joseph, Missouri. I answered all the questions I knew the answers to.
Q Okay. But you didn’t know who these individuals were?

A.No.” (Amended R.O.A.,Vol 5, P. 11, lines 1-10.)

Again, the Trial Court failed to make either a quiet title judgment disfavored by
the Kansas Supreme Court; or a determination of descent to correct the mortgage
deficiency.

K.S.A. 59-509 legislatively provides the purpose for a limitation on descent:

"In all cases of intestate succession, the right of a living person to have property,
or a share of it, pass to him or her, shall be determined as here provided...."

Chapter 59 of the Kansas Statues provides a legislative intent and legislation as to
probate petition, notice and reporting. The fraud on the Court was CoreFirst taking a
mortgage without a probate, and then petitioning to foreclose.

And this fraud on the Court was adopted by the Honorable Larry D. Hendricks
who first ruled that there was only 3/4 interest and then 100% after a putative and
defective attempted determination of descent.

The mortgage was taken on December 3, 2004, and CoreFirst knew it had not

probated the Estate of George J. Degginger. So, CoreFirst changed positions by paying
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Stewart Title Guaranty Company as guarantor for Capital Title Insurance Company, L.C.,

if CoreFirst was discovered for having a defective title, and had to pay the Federal Tax

Lien.

Somewhere in 2015, CoreFirst contacted a third title company who provided the

quit claim deeds. There is no title report on record. (Emphasis ours.) There are only the
assumptions of the Honorable Larry D. Hendricks without probate Letters of Descent
Determination or for that matter a valid judgment quieting title!

Justice Rosen writing in  FV-1, Inc., In Trust for Morgan Stanley Mortgage
Capital Holdings, LLC v. Kallevig, et al. and Bank of Prairie, 306 Kan. 204, 392 P.3d

1248 (2017):

"In Anthony v. Brennan, 74 Kan. 707 (1906), the plaintiff obtained an assignment
of the mortgage from one, but not all, and the plaintiff's later efforts to obtain
assignments from the remaining mortgages did not cure the standing defect that existed at
the time the suit was filed. "

IV. The District Court erred in not granting Defendant’s Motion to Dismiss in
ruling against the Defendant on the foregoing Issues I — 111

Standard of Review

Plaintiff/Appellant adopts and incorporates the applicable Standard of Review contained

within his above Issue I to his Issue I'V.

Memorandum of Law
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On October 21, 2015 a Response to plaintiff's Motion for Summary Judgement
was made. Plaintiff provided documents of CoreFirst which were attached by Affidavit.

(Amended R.O.A., Vol. 2, PP. 78-87.)

The basic argument was that the property to be foreclosed was held as a tenant in

common:

"Whether a 'contingently necessary' person is subject to service of process, he
shall be a party in the action". A person is contingently necessary if (1) complete
relief cannot be accorded....or (2) he claims an interest to the property...." K.S.A.

60-219(a).

This Motion also dealt with the Federal Tax Lien, the "Show me the Note" proof
Gee v. U.S. Bank, 72 So0.3rd 211 (Fla. 5 DCA 2011), and the issue of multiple payment
dates, application of payments, delinquencies, fees and late charges and further whether

the Defendant is subject to attorney fees and penalties.

A “Thomas v. County Commissioners of Shawnee County, 293 Kan. 208 (2011)”
Hearing , as per Judge Hendricks, to Appellant/Defendant’s Response to Plaintiff’s
Motion for Summary Judgement was made as to the facts of the Summary Judgment of

the 22 factual allegations, 16 were controverted and as shown at paragraph 8 (Amended

R.O.A,, Vol. 1,P. 81):

“Controverted. The note is a multiple renewal of a 2004 loan. The only parties
with actual knowledge of the terms and conditions are Dana Petrik, of CoreFirst.
This promissory note is a new loan structure with no new monies. The collateral
was subject to a federal lien and heirs to the George Degginger Estate. See Page
000039 and (see Paragraph 2. of "Affidavit of Timothy F. Degginger", attached
hereto..."...because issues were discovered with the title work and mortgage that

put us (CoreFirst) in a subordinated position behind a federal Tax Lien and heirs to
the estate. This loan is treated as unsecured and has been fully reserved.”
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There was a conflict of CoreFirst saying the mortgage is unsecured and CoreFirst's
attorneys saying no. Summary judgement should not be used to prevent the necessary
examination of conflicting testimony..."Esquivel v. Watters, 286 Kan. 292, 183 P. 3d 847
(2008).

But the Trial Court never provided any opportunity to present evidence,
depositions, findings of facts, or conclusions of law independent of the Court’s
conclusions. There is nothing in the record to show compliance with the instructions of
the Appellate Court in Labette Cty. Med. Center v. Kansas Dept. of Health and
Environment, No.116,416, 2017 WL 3203383(Kan. App. 2017) (unpublished opinion).

CoreFirst filed a second Petition and an Answer was made, afﬁr@ative defenses
and counter-claims. (Amended R.O.A., Vol. 1, PP. 346-353.) CoreFirst instead of
answering filed a Motion to Dismiss Counterclaims. (Amended R.O.A., Vol. 1, PP. 362-
393.) Normally, a counter-claim has to be answered and then a motion for judgment is
made accompanied by a filing fee and a memorandum or brief. The District Court
granted that Motion to Dismiss, eliminating answers, affirmative defenses and the
counter-claim.

But that is not the end of the story, on the first Petition filed on January 15, 2016
(Amended R.O.A., Vol. 1, PP. 26-43.), the District Court granted a judgment on the
foreclosure action against the Defendant Appellant however instructed Counsel for the

Plaintiff/Appellee to join other parties to resolve the cloud or fractional interest
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determined by the Court to be 5/6'’s to Defendant/Appellant and 1/6%’s to the unknown
heirs to the Estate of George Degginger to the Title to the pledged property yet
determined. (Amended R.O.A., Vol. 1, PP. 213.) (Amended R.O.A.,Vol. 1, PP. 214-
217.) The Plaintiff/Appellee did nothing requiring an appeal to the Appellant Court to
protect jurisdiction. (Amended R.O.A., Vol. 1, PP, 21 9-220.)

And on CoreFirst's second petition, the Distri;:t Court again granted judgment
where CoreFirst was to file a journal entry. The plaintiff did nothing requiring an appeal

to the Appellant Court to protect jurisdiction.

And before the second appeal, there was a Motion for Certification for Judgment.
The District Court knew the Estate of George J. Degginger was un-probated.
That fact alone requires dismissal. Jurisdiction and venue begin the covenant of a

Judge for due process before the law.

V. The District Court erred on the instant Record in assessing attorney’s fees, in
whole or in part, to the Plaintiff on this Record on Appeal, the same being
inequitable, arbitrary and capricious and should be set aside.

Standard of Review

Plaintiff/ Appellant recites the applicable Standard of Review as set out by the Kansas
Supreme Court in Snider v. American Family Mutual Insurance Co., No. 103,340,

(2013):

“Even if the awarding of attorney fees is mandatory under a statute, the
amount of the award is within the sound discretion of the awarding court, which
means the award will be reviewed on appeal under an abuse of discretion standard.
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A judicial action constitutes an abuse of discretion if the action (1) is arbitrary,
fanciful, or unreasonable; (2) is based on an error of law; or (3) is based on an
error of fact. Where it is argued an action was arbitrary, fanciful, or unreasonable,
the party alleging the abuse of discretion must establish that no reasonable person
would take the same action. In evaluating the reasonableness of an award of
attorney fees, including the reasonableness of a fee allowed to a prevailing party
by statute, a court should consider the eight factors set forth in the Kansas Rules of
Professional Conduct Rule 1.5(a) (2012 Kan. Ct. R. Annot. 492).”

Also,

“Whether a district court has the authority to award attorney fees is a
question of law over which an appellate court has unlimited review. Unruh v.
Purina Mills, 289 Kan. 1185, 1200, 221 P.3d 1130 (2009). The party requesting
attorney fees and costs bears the burden of establishing entitlement to such an
award. See Estate of Bingham v. Nationwide Life Ins. Co., 7 Kan. App. 2d 72, 80,
638 P.2d 352 (1981), aff'd as modified 231 Kan. 389, 646 P.2d 1048 (1982).”

Memorandum of Law

Fraud on the Court begins with accepted judicial practice not being followed, and

the inequity that results from the Court’s duty to make timely findings of fact and

conclusions of law, or to certify for Appellate review when the question is not only novel

but where the Court acknowledges its uncertainty to presented legal issues before it.

CoreFirst dismissed its first petition because its foreclosure proceeding failed, but

the District Court still awarded nearly $7,000.00 in attorney fees, and proceeded into

uncharted waters. And, as the fee was part of the judgment, with Core First's voluntary

dismissal of the judgment, the fee should have been lost. Supreme Court Rule 1.5

(4)....the result of the Defendant/Appellant obtained.
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Defendant/Appellant contends that a dismissal of the judgement also dismisses the
fee which is part of the judgment. This is only fair when the defect (i.e., Bank’s Affidavit
was not supported by its own records) was at the hands of the party seeking attorney’s
fees!

And later in the second suit filed by CoreFirst, the attorney fees were blithely set
at the assumed requested amount of ($24,881.77) without Rule 170 evidence or finding
of facts. Labette Cty. Med. Center v. Kansas Dept. of Health and Environment, No.116,
416,2017 WL 3203383(Kan. App. 2017) (unpublished opinion).

CoreFirst complained that it had to defend against two appeals. Both appeals
occurred because their attorneys would not prepare their required journal entries within
thirty days. There was no comment by the Trial Court. When David S. Fricke, the bank’s
general counsel, was discredited, the Trial Court made no comment about his conduct.
When the Trial Court allowed CoreFirst to petition for a mortgage foreclosure through a
quiet title, there was not a judgment of certainty only an assumption of jurisdiction and
fact on the part of the Trial Court.

Part of the Trial Court’s granting fees was the Trial Court’s unhappy discussions
about appellate review. The Trial Court had before it an unanswered request for
Appellant Certification. And then, the Trial Court’s unhappy discussions of the 50% of
Elizabeth Degginger, which in fact is only 50% of the whole. If the Trial Court had

required a real quiet title judgment or a judgment in a probate determination of descent,

29



there would be certainty as to exactness of title and not a wondering about the extended
family of George Degginger which in this case was from the environs of St. Joseph,
Missouri.

In any event, CoreFirst knew it did not have a mortgage on December 3, 2004. It
re-insured through Stewart Title for Estate of George Degginger and knew of the
recorded federal tax lien against the pledged property. This conduct by CoreFirst should
require a payment to Appellant’s attorney for its failure to correct the Record when it
knew, or should have known, from a review of its internal records that there was a cloud
on the subject pledged property.

CoreFirst did not act in good faith as a matter of law on this Record by requiring a
mortgage. CoreFirst knew it could not create a Uniform Commercial Code unity
certification under Article Three, and thereby was not legally able to factor to Fannie
Mae. The extent of the attorney’s fees assessed in and of itself should be of concern to

this Honorable Appellate Court.

VI. The Hon. District Judge Larry D. Hendricks, did not apply the correct
legal standard of Brueggemann v. Schimke, 239 Kan. 245, 718 p.2d 635 (1986) giving
the Defendant/Appellant the benefit of every doubt on the submisible facts in the
Record in its rulings below concerning Defendant/Appellant’s pre-discovery K.S.A.
60 — 212 Motion and Renewed Motion to Dismiss without benefit of hearing, or of
utilization of discovery in part to determine the essential jurisdictional prerequisite
facts to determine the existence of a Mortgage; and all without the benefit of hearing
was error.
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Standard of Review

Plaintiff/Appellant adopts and incorporates the applicable Standard of Review

contained within his above Issue I to his Issue VI.

Memorandum of Law

In Labette Cty. Med. Center v. Kansas Dept. of Health and Environment,
No.116,416, 2017 WL 3203383(Kan. App. 2017) (unpublished opinion); a similar case
scenario in that case that is believed to exist in the present appeal where the legal
standard and benefits of ruling on a pre-discovery motion to dismiss without benefit of
hearing was determined in Families Against Corporate Takeover v. Mitchell, 268 Kan.
803, 1 P.3d 884 (2000) is that that the Honorable District Judge Larry D. Hendricks did
not apply the correct legal standard of Bruggeman v. Schimke, 239 Kan, 245, 718 P. 2d
635 (1986): stating at Page 247:

“ “The question for determination is whether, in light most favorable to plaintiff
and with every doubt resolved in plaintiff s favor, the petition states any valid
claim for relief ...In considering a motion to dismiss for failure of the petition to
state a claim for relief, a court must accept that plaintiff’s description of that which

occurred along with any inferences reasonably to be drawn therefrom.” (Emphasis
added)”

Here, the Trial Court ruled that independent of any oral argument on the motions
pending before it in the second “Quiet Title Action-Mortgage Foreclosure”, except for

fees.
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CONCLUSION/ARGUMENT
Thus, in the first instance, the Appellate Court determined in Appellate Case No.

115,717 that:

“The district court’s April 5, 2016, journal entry very clearly showed that the issue
of property ownership remains outstanding.” (See Appendix D.)

And in Appellate Case No. 118,341 that:

“While there may be a final judgement on Appellant’s counterclaims, the district
court has not yet entered a final judgment on Appellee’s primary claim.” (See
Appendix E.)

Thus, the costs were the delay was a result of the confluence of many pressures
which in the opinion of the Defendant/Appellant Borrower that the panoply of inaction
on the part of the Trial Court to timely require findings of fact and conclusions of law
deemed important and essential by the Appellate Court in Labette Cty. Med. Center,
supra; and the Plaintiff/Appellee Bank chaos in its attempt “to make a silk purse out of a
sow’s ear””; and failure of the Trial Court in failing to allow discovery to make requisite
findings of fact and conclusions of law; is here respectfully shown. Further the Bank’s
seeking affirmative relief under K.S.A. 60-260(b)(1) should in and of itself require a
finding that a final judgment upon its being filed occurred on August 31, 2016 and any
subsequent award of attorney’s fees applying current Kansas Law should be declared a

nullity. Although the Appellate Court in Case No. 115,717 dismissed the appeal in its
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Order of July 15, 2016 on the basis that “the issue of property ownership remains
outstanding”; it is respectfully submitted that that is and remains the determinative issue;
and this case on appeal should be considered final as of August 31, 2016 for review and
especially upon the attorney’s fees assessment issue here raised on appeal.

As the above transcript notations to the Amended Record on Appeal indicates, the
Borrower asserts in this appeal that the Trial Court had wrongly assumed that the
Defendant/Appellant, in its attempt to be treated fairly and to “have his day in court,” had
the burden of proof in determining the existence or non-existence of a fractional interest
falling back on its erroneous belief that the 1958 Deed miraculously rendered 100%
ownership in the Borrower without obtaining a Quiet Tittle Judgment (Findings of
Fact/Conclusions of Law?), and the Record on Appeal is devoid of a Determination of
Descent in probate court. The Defendant/Appellant Borrower raises in this instant
Appeal that only a Probate Descent Action may determine the existence of heirs to the
Estate under the Bank’s theory adopted by the Court, however again this has been
determined to be impermissible under current Kansas Mortgage Law, as above shown.

The Court has determination that the Defendant/Appellant Borrower in equity is to
be penalized on this Record by paying attorney’s fees to the Plaintiff/Appellee Bank in
the assumed requested amount of ($24,881.77) is believed to be both arbitrary and
capricious in this case on appeal. However, again, there is no journal entry establishing

a liquidated dollar and cents amount submitted by the Plaintift/Appellee Bank, so one
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may assume it is the Court’s direction that the amount of ($24,881.77+) is the Court’s
final judgement for which the instant appeal is taken against a $50,000.00 property with
recorded federal tax lien of $19,525.28 should be of concern to the Appellate Court.
There was no testimony, no depositions, and no real discovery.

It was CoreFirst Bank’s trying to foreclose on an unsecured note, providing
unfaithful affidavits, not timely making Journal Entries when required, and thus
promoting a false narrative that the Estate of George J. Degginger was not needed to be
probated to include the possible heirs of George Degginger by virtue of the 1936 tenants
in common Deed in reliance upon a 1958 Deed conveying only 50% of the pledged
property. Neither are these actions "clean hands" as a justification to award attorney’s
fees.

For all the above, the Plaintiff/Appellant Borrower respectfully requests the
Appellate Court to reverse the Honorable Trial Court’s rulings and decisions on the error
shown; and to either remand to re-determine issues here resolved; or as instructed to

proceed as directed by this Honorable Appellate Court.
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Respectfully submitted,

/s/Eric Kjorlie

Eric Kjorlie, KS #08065

Attorney at Law

Historic Tinkham Veale Place

827 SW Topeka Blvd.
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(785)232-6868(ph);(785) 232-6878 (fax)
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Attorney for the Defendant/Appellant
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riordan@grfmslaw.com
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Chamber copy to:

Honorable Judge Larry D. Hendricks
District Court Judge, Division 6
Shawnee County Courthouse

200 S.E. 7™ Street

Topeka, Kansas 66603

/s/Eric Kjorlie
Eric Kjorlie, KS #08065
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

STEVEN WAYNE FISH, et al.,
Plaintiffs,

V. Case No. 16-2105-JAR-JPO

KRIS KOBACH, in his official capacity as
Secretary of State for the State of Kansas,

Defendant.

PARKER BEDNASEK,

Plaintiff,
Case No. 15-9300-JAR-JPO

V.

KRIS KOBACH, in his official capacity as
Secretary of State for the State of Kansas, CASES CONSOLIDATED FOR
TRIAL

Defendant.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

To register to vote, one must be a United States citizen. The Kansas legislature passed
the Secure and Fair Elections (“SAFE”) Act in 2011, which included a new requirement that
Kansans must produce documentary proof of citizenship (“DPOC”) when applying to register to
vote. These cases were consolidated for trial because they both challenge the DPOC law as a
method for enforcing the citizenship qualification. In Case No. 16-2105, the Fish Plaintiffs
challenge the law as it applies to “motor voter” applicants—individuals who apply to register to
vote at the same time they apply for or renew their driver’s license online or at a Division of

Motor Vehicles (“DOV”) office. Plaintiffs include the Kansas League of Women Voters, as well
Appellant/Defendant’s

Opening Brief

APPENDIX-A



as several Kansas residents who applied to register to vote when applying for a driver’s license,
but were denied voter registration for failure to submit DPOC. One claim remained for trial in
that case alleging that under the Election Clause in Article 1 of the United States Constitution,
the Kansas DPOC law is preempted by § 5 of the National Voter Registration Act (“NVRA”),
which provides that voter registration applications may only require the minimum amount of
information necessary for a State to determine applicants’ eligibility to register to vote, and to
perform its registration duties.

In Case No. 15-9300, Plaintiff Parker Bednasek challenges the DPOC law on
constitutional grounds. His remaining claim for trial is brought under 42 U.S.C. § 1983, based
on a violation of the right to vote under the Fourteenth Amendment’s Equal Protection Clause.!
Mr. Bednasek’s claim is not limited to motor-voter applicants.

The seven-day bench trial in these matters concluded on March 19, 2018. After hearing
and carefully considering the evidence presented by the parties at trial, this Court first resolves
the remaining motions by Plaintiffs to exclude expert testimony, and next issues its Findings of
Fact and Conclusions of Law under Fed. R. Civ. P. 52(a). As explained more fully below, the
Court grants in part and denies in part the motion to exclude Dr. Steven Camarota, and grants the
motion to exclude Patrick McFerron. Under the test set forth by the Tenth Circuit Court of
Appeals that governs whether the DPOC law violates § 5 of the NVRA, the Court finds in favor
of Plaintiffs in the Fish case. The Court further finds in favor of Plaintiff Bednasek on his
constitutional challenge to the law. Declaratory and injunctive relief is granted in both matters as

set forth in this opinion. Further, the Court imposes specific compliance measures given

The docket numbers referenced throughout this opinion are to the Fish matter, Case. No. 16-2105.
References to documents filed in the Bednasek case will be preceded by that Plaintiff’s last name.



. ALTA Loan Pallcy (6-17-06)

ohw

LOAN POLICY OF TITLE INSURANGCE
ISSUED 8Y

—Stewart

ﬂﬂe guaranty company

Any notice of claim and any other notlce ¢r utatement in writing required to be glven to the Company under this Pollcy must be
given to the Company at the addreas shawn In Sactlon 17 of the Conditions,

COVERED RISKS

SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS FROM COVERAGE CONTAINED IN SCHEDULE B,
AND THE CONDITIONS, STEWART TITLE GUARANTY COMPANY, a Texag corporation (the “Company™) Insures as of Date of
Pollcy and, to the extant stated In Covered Riska 11, 13, and 14, after Date of Policy, agalnst loss or damage, not exceeding the
Amount of lnaumnce, sustalned or lncurrad by the Insured by reason of:

1. Title belng vested cther than as stated In Schedule A,
2, Any defect In or len or encumbrance on the Titls. This Covered Risk Inc!udea butis not Iimited to lnaurnnco agalnat loss

(a) A defect In the Tille caused by
() forgery, fraud, undue Influsnce, duress, incompetency, incapacity, or lmpemonaﬂon;
() faiture of any person cr Entity fo have authorized a tranafer or conv c‘\m
Qi : dowr:ldant affecting Title not properly craated, executed, witneass sealed. acknowledged, notarized, or
ellve
(v) failure to perform thoss acts necassary (o create a document by electronic means authorized by law;
(v) adocument executed under a falsified, explred, or otherwise Invalld power of attorney,;
(v) adocument not property filad, recorded, or Indexed In the Public Records Including fallura to perform those acls by
. @lectronic means authorized by law; or
- (vli) a defectiva judiclal or adrninls!mtlve procesding
(b) Thelien of real astate taxes or asseasments lmpoaed on the Title by a governmental autherity due or payable, but
unpald,
(c) Any encroachment, encumbrance, violation, variation, or adverse circtimatance affecting the Tille that would be
- disclosed by an accurate and complete land survey of the Land, The term “encroachment” includes encroachments of
existing improvements located on the Land onto adjelning land, and encreachments onto the Land of existing
Improvements located on adjoining land.
Unmarketabls Title.
No right of acceas to and from the Land.
The violatlon or enforcement of any law, ¢rdinance, pammit, or governmentat regulation (includlng thosa relating to bullding
and zoning) reatricting, ragulating, prohibiting, or relating to
(a) the occupancy, use, or snjoyment of the Land;
(b) the character, dimensions, or location of any lmprovemont erected on the Land;
(c) the subdivision-of land; or
(d) environmental protecﬂon

Senlor Chalrman of lhe Board

‘:—-uﬂo guaranty company

Capltal Title Insurance Company, L.C.

Company

Topeks, Kansas { ghatrman of the Board
Clty, State
President -
[Fatiol ’
' nt’s

Flle No.: 0801060 Py —— Appellant./DefeI}da

Opening Brief
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Data: 2/14/2011

Borrower Name: Timothy Degginger

Loan Number: 7152671

Loan Type: Amortizing

Loan Status: Current/New Structure Past Due Non Accrual

Loan Risk Rating: 6-

Definition of Impairsd Loan: A loan Is impaired when, based on current Infermation and events, it
fs probable that the bank will be unable to collect all amounts due according to tha confractual

tarms of the loan agreement.

Dafinition of Collateral Dapendent Loan; A loan is collateral dependent if repayment of the loan Is
expscted to bo provided solely by the underiying collateral. .

Is this an Impalred Loan? yes

Document the Analysis that Reaulted In the above Impalrment Declslon.

This loan was transferred into my portfollo. Borrower was required to make interest only
payments in the past and did make those payments, although sometimes later than scheduled.
This particular loan was Just set up to amortize out the balance owling on the line. Loan Is
considered Impalred dus to Issues with our llen position in the collateral. We are subordinate to a
Federal Tex Lien Va/o $19,525.28 and we ara subject to the helrs of the estate of George J.
Degginger. Our mortgage Is only signed by Timothy Degginger and no one representing the
estate has signed. This loan Is belng evalueted as an unsecured loan given the clouded title

issues.
Is this Loan Collateral Dependent? No

Analysls:

Timothy Degginger Is 100% owner of Degginger Foundry. His business Is viable and producing a
revenue siream for him, This loan was previously an evergresn LOC that has besn converted to
this amortizing loan, The 6 rating was assigned because current financials have not been
provided and because Issues were discovered with the title work and morigage that putus in a
subordinate position behind a Federal Tax Lien and helrs to the estate. Customer's personal
credit history Is poor. Borrower Is very articulate and detall orlented in his craft, but lacks that
same focus In his bookkeeping abllities. However, Lender bellaves, at this time, that payments
will come, but may be sporadic. This loan will be further evaluated once there has been some

history established.

Present Value of Expacted Future Cash Flow Discounted at the Loan's Effective
Interest Rate. This method must be used if loan is ADC loan.
The Loan's Observable Market Price 3’ 21

Rev - 12/2010 ' o (_,.ﬁ‘P

s
5

000107

VAl 1 Pana 1748




.~ ALTA LOAN POLICY (6/17/06)

v

SCHEDULE A
Name and Address of Stewart Title Guaraaty Company
Title Insurance Company: 1980 Post Oak Blvd., Houston, TX 77056
Flle No.: C0901050 Policy No.: M-9302-920455-

"Address Reference: 135 SW Clay Street, Tapeka, Kansag 66606

Amount of Ipsurance: $50,000.00
' Date of Policy: December 10, 2004 at 3:22 PM

1.

2,

3

Name of Insured:

Commerce Bank and Trust, its successors and/or assigns as their interests may
appear. '
The estate or Interest in the land that is encumbered by the Insured Mortgage Is:

Fee Simple

Title Is vested In: _
Timothy F, Degginger AND The Estate of George J. Degginger

The insured Mortgage and its assignments, if any, dre described as follows:

A Mortgage dated December 3, 2004, executed by Timothy F. Degginger, a single
person, in favor of Commerce Bank and Trust, in the original amount of $50,000.00,
recorded December 10, 2004, at 3:22 P.M.,, in the records of Shawnee County, at Book

4132, Page 910,

The Land referred to in this policy is described as follows:

Lots 33 and 35, on Clay Street, in Harvey Subdivision, City of Topeka, Shawnee County,
Kansas.

Flle No.: ©0501050 E_Stevvart
e Quarsnty COMpany

0025CO W/O BLOCKS ~Sch A
' Pagolof 2 :
000188
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. ALTA LOAN POLICY (6/17/06)

SCHEDULE B
- PARTI
File No,: C0901050 - Policy No: M-9302-920455
EXCEPTIONS FROM COVERAGE

This policy does not insure against loss or damage (and the Com;mny will not pay costs, attorneys’
fees or expenses) that arise by reason of: ,

GENERAL EXCEPTIONS:

a. Rights or claims of parties in possession not shown by the public records.

b. Encroachments, overlaps, boundary line disputes, and any other matters which would be
disclosed by an accurate survey and inspection of the premises,

¢. [Easements or claims of easements not shown by the public records.

d. Any lien, orright to a lien, for services, labor or material heretofore or hereafter fum:shed,'
imposed by law and not shown by the public records.

¢. Taxes or special agsessments which are not shown as existing liens by the public records.

SPECIAL EXCEPTIONS:

1. Subject to a Federal Tax Lien, against Tim Degginger, in the amount of $19,525.28,
recorded in the Office of the Register of Deeds, Shawnee County, Kansas, on -
. September 24, 2001, at Book 3549, Page 288,

2, Subject to the interest of the heirs of the Estate of George J. Degginger.

3. Building Set-Back Lines, Utility Easements, Edsements, Rights-of-Wéy or servitudes
appearing in the public records.

4, Terms and provisions of the Covenants, Conditions, Restrictioné, if any, appearing in
the public records,

5. Any Lease, grant, exception or reservation of minerals or mineral rights appearing in
the public records.

6. Subject to the lien of the general and special taxes for the year 2004 and thereafter.

Fils No.: C0901050 _ stewart -

0026CG W/O - 3ch B1 - =
PagoLof |
000189
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COMMERCIAL REAL ESTATE MORTGAGE
This Commazeial Real Estats Murtgsge {Sacunty Instrument) 18 meds on  Dacember 03 2004 by

Tamothy F Degginger A Single Persen
. ' ’ whoss address 18
135 SW Clay Topeka XRansas 66606

{ Mortgagor ) and Commerce Bank and Trust

whots addnm 0

PO Box 5049 3035 8 Topeka Topeka Kansaa 66605

| Lendar ) which 18 organazsd and sxistmg undar the lawa of

Kansas

Mortgagos 1n consideration of the prneipel amaunt of

Fifty Thousand Dollara And 00/100

Dollars 13 §50 000 00 } { Maximam Prneipal lndobtadanss ) and for othier valuable conatderation the recarpt of which

18 acknowledged haraby mortgages and grants ta Lender its successors and asaigns foraver the land and preperty descnbad belaw

Lots 33 and 35, on Clay Streat, in Harvey Subdivision, C:r.ty of Topeka, Shawnee
COun:y. Kansas,

Commonly known as 135 SW Clay Street, Topeka, KS 66606
TOGETHER WITH oll sssamants sppurtsnancas impravements buldings fixtures tenemants haraditsments aguipment mate
ncams profits and paraonal proparty of svary descripton and afl othar nighte and privilegss meluding all mimarals ol gas and timber
‘that1s naw. or [nter laeated snuated or atiixed on ar usad 1y connsction withit Mrerainaftar called the Proparty)

MORTGAGOR COVENANTS that Martgagor tr lawfully swiged of the satate convayad and has the nght to mortgags grant gaavsy
and sasgn the Proparty (and «f this Instromsnt 18 givan on a lessshald that tho ground lease s in Rull fores and sffact without
madification wxcapt a3 noted abovs and without dafault on the part of arther the Tassor or lssses) that the Property 13 unsncumberad
and that Mortgagoer will wamant ead defand gensnally tha titis to the Propsrty against all clums and demanda subject to the sasemanta
and restnctions lintad in the acheduls of sxesptions to coverag in any title nsuranc pobicy inauting Landsr 3 mterast in the Propurty

[ This 15 « PURCHASE MONEY MORTOAGE whanby thy mdshtednens includes monsy that 1a used aither in whle ar n part ta
purchexs tha Proparty

RELATED DOCUMENTS Ths words Aalated Oacumente” maan off promissary natss swcunty sgraaments prior morigeges bomnass
loan agrasmants construction loan agraements hsolubons gosranttes enwvirenmants] sgrasments subordinabon sgresments
asngnments of lensas and rants and all othar documents snd agreemsnts exscuted in connastion with this Mongsge whather now or
Ioter axisting ‘The Ralated Documants are made & part of this Martgage with the sama force and cﬂul suf they wara fully aqt forth

INDEBTEDNESS This Martgage sacursy the paneipal amount shawn abava as may he svidenced by & promssory no's or notss of
svan prior or vobasquant date hereta ineluding wuture advances and svary ather Idahtadasss of svery kind now and of later awing
fram Martgagor ta Lendar however eranted or ansing whathar pnmaty sasondary or eantingant together with all intarsst ar charges
provided 1n or ansing out of such mdshtsdness a3 wall a3 the agrasments snd covenants of this Moitgaga and ol Relatsd Dazuments

[nll refarvad to s thia Mortgugn a9 the Indabtedness)

FUTURE ADVANCES To the extant parmittad by law this Mortgege will sacure Future advances asf such advances were mads an the
date of thie Mortgage tegerdloss of the fact that hom time to tima thero may be no balanca dus under the note and regardlass of
whathsr the Lender is cbligated ta make such futare advances .

CRO39 COLLATERALIZATION [t is tha mxprass wntent of the Mortgsgar to :ma callataralize all of Morigngor s (ndabtednuss and
abligstions to the Lender hawevar arising and whansvet incurrad

By ntalog lacloowlsdge s apage 1 o? O of the 'l‘.'\-
Comurmd Redl Eatsts Nortpan Mo Wil latas fatula
wﬁt-i-cm- COOCE ) Cony na v o i
o8 TeQds Cd 1000160 STITFATE £ 000 032
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He Waivar No dalay or fatlura of Landar ta azareiaw any nght tsmady pewar ar privilegs heveunder shall alfect thet nght
ramady powst or prvilsge nor shell any aingls-cs partial exareise pracfuda tha latar sxurciee of any npht camedy -power of
prvilege  No Lender dulny or failurs to domand strct adharsncs ta the tarma of thix Martgepe will be deamed to conatrtute a
course of conduet inconsistant wrth Landst s nght at sny time beTare or after an svant of default ts damand sirict adharance
to the tarms af thix Morigage and the Ralated Dacuments

APPLICATICN OF PROCEEDS Londer sholl have the exclusive nght to dotermine tha order tn whigh tha Property tscunng thi
Mortgagse shall be sold aad the procesds apphied to tha Indebtadnass in the avant Lendar exareiaes its ramudias

SALE OF ROTE Tha Nota or o partial interest nn ths Note together with this Mactgage end Relatad Documants may be sold ons or
mors ttmas withaut notice to Mortgage:

MOBTGAGOR NOT RELEASED FOABEARAACE BY LENDER NOT A WAIVER Extension of the tme given by the Lender for

paymant of any of tha Indsbtedoasa will not operata ta telsass diecharge modity o7 ctharwize atfact the onginn) ability of Morigagor
horain or of Martgegar s eontinued sbligation to the caveunats harein contmnad ar the covenants and tarms of eny portion of the

Related Doeoments

Worigagor sspramly i:lnnwlldnu that it 1a the intent of bath itss!f and Landar to hava Mortgegor s dafault of any of the pravisians of
this Mortgage constitute o dafault of all othar agresmants exisbng or [ater ansing batwsan them aod that Lkewise & Martgagors
default under sny auch agrssmant will ba a dafun of this Mortgage

Marigagor wattents that no provision waranty or ptomise made by Mertgager 1o any af the Ralated Documnnts cavses any eonflict
with the tarms of any documant relatad ta any other transaction mvolving Martgagar with any uther parson or antity.

o furthar sgreed that
{s] Upen Landurs raquest Mortpagor agreas to sy Lander m addition to paymoent of the Indebtadness @ pro rata periron of the

fezss sacosgmants mosigage gusrantes Insuranea pramtums (10 fong as this Mertgags s msuned by » mortgage guarantes
naucance polizy) and hexard insarsnze pramiums next ta bazams duu as satimated hy Lender s Londsr will hava sufficiant funds on
hand to pay taxss Assassments and insurance pramiums witha therty Says bafors thuir dus dats and to pay Lender immadintsly any
deheit tha amount 32 hald nat to bagr any intersat and upen default to be appliad by Lender to the Indebitedness at Lendsr & diacration

[b) all nghts and ramsdies granted to Lendar hareunder.sta cumulative and not exelusrve of onn anather or of any other rsmedy

provided for by faw or agrasmant and may be sxarzisad sither aucessnvaly or concurently
[e) 1f any prewizion of this Mortgage ix prohibited by state law such prahubitiens aball spply anly to that provizion end all other

pravisians af the Mortgage shall rsmam in full fores and atfact
{dh Lander may atita option redues ratanss ofmadify the Indebtadnuns the paraona Liskls for the (dabtadness or the Pioparty

that is subjact to thia Martgags Any such sctron shall not atfact Martgagor s remaining obligations under this Mununnn ar tha Related

Dosumenta
i) Mortgagor warvas the nght o assert the atatute of limitations so s to praclude Landur fram snfarcement of the ken

conferrad upan 1t by this Mortgage

JOINT ARD SEVERAL LIABILITY If this Mortgags s migned by mara thaa ane farsan all parsons signing it agrea that they are jomtly
ond saveraily bound where permitted by law

SURVIVAL Lenders nghts in this Mortgage will contiue 1n itz successars and sssigns  This Mortgags 1s binding an all heira
sxgeutars administrators asugns and suceasaors of Mortgagor

HOTICES AND WAIVER OF NOTICE Unlasy atharwisa requited by spplicshls Taw any notics or demaad given by Lander to any party
18 conaiderad effsctive whan 5t 18 dapouited m ths United Staten Mail with the appraprists postage mailed to the addrass of the party
prvon at the heginning of this Mortyage unless an altaraative address hes besn provided to Lendar in wnting T the axtent permuttsd by
Isw Mortgnger waivas notics of Londer 8 aceaptance of this Mortpage - defensss basad oo suratythip all dafonsss ensing fram any
oluction by Londer under the United Stetas Bankruptey Coda the Uniform Commercial Cade a3 enacted 1n the stats whera the Laader 1n
located and other apphcable faw and also waves &l nghis of enquiry demand notice af sccaleration natice of nompaymant

prassatment protsst duhonol and 2l other notiea

TO THE EXTENT PERMITTED BY LAW MDATGAGOR WAIVES ALL RIGHTS T NOTICE OTHER THAN THE NOTICE PROVIDED
ABOVE AND WAIVES ALL BIGHTS TO ANY HEARING JUDICIAL OR DTHERWISE PRIOR TO LENDER EXERCISING ITS

RIGHTS UNDER THIS MDATBAQE

WAIVER OF HOMESTEAD EXEMPTIOR RIGHT Mortgegor haraby weives and ralsasas all hamestead sxemption nghts nlating to the
Proparty to the axtant parmitted by aw

WAIVER OF APPRAISEMENT RIGHTS Mortgrgar waives all appratsamant rights relating to the Praparty ta the sxtant permittad by
hw
LEMDER 8 EXPENSE Martgegor agress fo pay all sxpenses incuired by Lendas 1n connsction with enforcumant of ita nghts undar the

Indsbtednusn this Mortgage and m the event Landss is made party to any litigatian hecause of the sxistencs of the tndebtadnass or thia
Martgage as wall 13 court agancy fess or rensonable attarnay faes but not bath and court costs and diburasmants

By ntalng loehrawledgs the apspe 4 ¢f 8al the “Te
Conrnare of Raad Eatata Mortgage Intah Inteh bty s
Corglm e Syoums w0 1M B84 (137 2000 2000 . tanlmsinen » i
To0ds Cal | 600 640 0521 7AX 418 M4 (44
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Bi) 040 (0N Pasddd
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CERTIFICATE OF TITLE
FileNo C0411186
Charge  $7500
Date Typed 12/3/2004 cg
Prepared For Commerce Bank and Trust -

Records Searched To~ November 30, 2004 at8 00 am

1 lASCCORI)ING TO THE PUBLIC RECORDS, THE GRANTEE SHOWN ON THE LAST DEED FILED FOR RECORD
Tmothy F Degginger and Mary Elizabeth (Betsy) Davis AND The Estate of George J Deggmger

2 LEGAL DESCRII;HON
Lots 33 and 35, on Clay Street, in Harvey Subdivision, City of Topekan, Shawnee County, Kansas

3 -MORTGAGES,

None of record
4 TAXES

Provide proof of payment for DELINQUENT Real Estate Taxes for the year 2002, 1n the onginal amount of -
$618 19, plus penalty and interest

Provide proof of payment for DELINQUENT Real Estate Taxea for the year 2003, 1n the otiginal amount of
3665 42, plus penalty and interest

Note Taxes for the year 2004, in the amount of $727 48, are unpaid but not dehnquent First half
delinquent December 21, 2004, second half delinquent May 11, 2005

PROPERTY ID 1093003007015000
S PENDING LITIGATION AND/OR JUDGMENTS

In the District Court of Shawnee County, Kansas, Tax Warrant, Case No 96-U-324, Kansas Department of
Revenue agamngt Timothy F Deffinger, in the amount of $723 70

Federal Tax Lien, aganst Tim Degginger, 1n the amount of $19,525 28, recorded 1n the Office of the
Regster of Deeds, Shawnee County, Kansas, on September 24, 2001, at Book 3549, Page 288

Ag this report 1s furmished for a nominal fee, neither Capital Title Insurance Company, L C , nor Commonwealth
Land Title Insurance Company assumes any lrability beyond the amount paid for thus report Please contact this
_ofﬁce 1f further mformation 13 needed

Compliled By:

Capltsal Title Insurance Company, L.C. . M
2858 SW Villa West Drive, Suite 100
Topeka, Kansas 66614 thorized Signature

000180
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ELECTRONICALLY FILED
2016 Aug 31 AM 8:59
CLERK OF THE SHAWNEE COUNTY DISTRICT COURT
CASE NUMBER: 2015-CV-000412

IN THE DISTRICT COURT OF SHAWNEE COUNTY, KANSAS

TIMOTHY DEGGINGER, et al.,

Defendants.

COREFIRST BANK & TRUST f/k/a )
COMMERCE BANK & TRUST, )
) Case No. 2015-CV-412
Plaintiff, ) Division No. 6
VS. )
) TITLE TO REAL
TIMOTHY F. DEGGINGER a/k/a ) ESTATE INVOLVED
)
)
)
)

(Pursuant to K.S.A. Chapter 60)

PLAINTIFE’S MOTION FOR RELIEF FROM JUDGMENT UNDER KSA 60-260(b)(1)

COMES NOW plaintiff CoreFirst Bank & Trust f’k/a Commerce Bank & Trust,
(“CoreFirst”), by and through its attorneys, Riordan, Fincher, Munson & Sinclair, PA, and,
pursuant to KSA 60-260(b)(1), hereby moves the Court to relieve the parties of the Journal Entry
of Judgment entered on February 25, 2016. In support of its‘ motion, CoreFirst states as follows:

1. CoreFirst filed its foreclosure action on May 6, 2015.

2. The defendant Timothy F. Degginger a/k/a Timothy Degginger (“Timothy
Degginger”) filed his answer on July 1, 2015.

3. CoreFirst filed its motion for summary judgment on August 6, 2015.

4. Prior to CoreFirst’s filing of summary judgment, Timothy Degginger had éewed a
request for production of documents on CoreFirst. On August 27, 2015, CoreFirst served its

responses.

5. On October 21, 2015, Timothy Degginger filed a timely response to CoreFirst’s

Appellant/Defendant’s
Opening Brief
Page 1 of 5 APPENDIX-C
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motion for summary judgment.

6. CoreFirst filed its reply brief on November 9, 2015.

7. On January 15, 2016, the Court filed a memorandum and decision granting
CoreFirst’s motion for summary judgment. The memorandum was subsequently journalized by
a Journal Entry of Judgment entered on February 25, 2016.

8. On March 23, 2016, Timothy Degginger filed a motion to dismiss on the basis
that the Court lacked “in-rem jurisdiction.”

9. On March 30, 2016, the Court held a hearing on Timothy Degginger’s motion to
dismiss, and denied the same.

10.  However, at the hearing the Court exercised the equitable powers it has under
equitable claims, such as mortgage foreclosure claims, and addressed the issue of the status of
any potential interest held by the heirs at law of George Degginger in the subject real estate,
commonly known as 135 SW Clay, Topeka, Kansas (“135 Clay’). The issue arose on the basis
of a 1936 deed, which was submitted by Timothy Degginger to the Court on March 23, 2016.

11. At the hearing, CoreFirst.argued that the Decree of Descent entered in Shawnee
County District Court Case No. 98P440 (“1998 Probate Case”), a case filed by Timothy
Degginger in which he sought a determination that he and his sister were the 100% owners of
135 SW Clay, was dispositive. The Court stated at the hearing that the record was incomplete
for the Court to rule on the effect of the Decree of Descent in Timothy Degginger’s 1998 Probate
Case. The Court’s orders were entered on April 5, 2016 as the Order on March 30, 2016 Hearing.

12.  After the hearing, CoreFirst ordered a copy the notice of publication from the
1998 Probate Case. A copy of the affidavit of publication is attached as Exhibit “A.”

13. A review of the notice filed in the 1998 Probate Case appears to be insufficient,
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primarily on the grounds that it fails to contain any type of real estate description at all.

14.  On April 8, 2016, Timothy Degginger filed a notice of appeal, appealing the
Court’s Order on March 30, 2016 Hearing. The appeal was docketed as appellate case number
115717. On July 15, 2016, the Court of Appeals dismissed the appeal by granting CoreFirst’s
motion for involuntary dismissal. The Court of Appeals issued its mandate of dismissal on
August 24, 2016.

15.  Based on the above, this Court has jurisdiction, and it does appear that the status
of the heirs of George Degginger need to be addressed. Additionally, as this issue has arisen
from Timothy Degginger’s 1998 Probate Case, but were not brought forward until March 23,
2016, grounds exist under KSA 60-260(b)(1) for the Court to grant relief from the February 25,
2016 journal entry in the present case, and allow the status of George Degginger’s heirs at law to
be properly addressed.

16. Consequently, in order to fully and completely address the issue of the status of any
potential interest held by the heirs at law of George Degginger in 135 Clay, CoreFirst proposes
the following plan of action:

a. The Court grant CoreFirst’s motion for relief under KSA 60-260(b)(1), and allow
CoreFirst to amend its petition to add all heirs, and their spouses, of George Degginger, known
and unknown, to the action

b. CoreFirst will then serve by publication all heirs, and their spouses, of George
Degginger, and will also serve by personal service all known heirs of George Degginger.

C. CoreFirst will then amend paragraph 18 of its petition to state:

f. The heirs of law, and their spouses, of George Degginger may

claim an interest in the real estate, the exact nature of which is unknown to
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CoreFirst.

d. CoreFirst will keep paragraph 19 the same, which means that CoreFirst will
continue to assert that CoreFirst’s mortgage interest is superior, including any interest of any heir
at law. CoreFirst intends to contend that none of the heirs of George Degginger, except for
Timothy Degginger, have any interest in 135 Clay, or if they do, it is inferior to CoreFirst’s
interest.

e. Under this plan, each of the heirs of George Degginger can do one of four things:
i.) file a disclaimer; ii.) not answer, which will serve as the’ same as a disclaimer; iii.) file an
answer admitting that CoreFirst has a superior interest; or iv.) file an answer that asserts they
have a superior interest. If an heir asserts a superior interest, the matter can then be litigation.

17.  CoreFirst believes that this plan will resolve any issues on the status of the heirs
of George Degginger in 135 Clay.

18.  CoreFirst further prays that, if this motion is granted and CoreFirst is granted
leave to amend its petition as outline above, Timothy Degginger be directed to produce the
identifications and location of residences of all heirs of George Degginger and their spouses that
are known to him within five business days of the Court granting this motion or granting
CoreFirst leave to amend its petition, whichever is later. This should not be difficult as Timothy
Degginger has already identified the three children of George Degginger, two of which are his
aunts and the other his father, and has identified the number of children each child of George
Degginger had. The record has established any surviving grandchildren of George Degginger
are the cousins of Timothy Degginger.

WHEREFORE, CoreFirst prays that the Court grant relief from the judgment entered in

this case.
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. Affidavit of Publication

- State of Kansas, Shawneé'County, sS.

J. M. RANDOM being

‘duly-sworn, says that he/she is duly autho-

tized representative of THE TOPEKA
METRO NEWS (formerly THE TOPEKA
LEGAL NEWS), and that he/she knows that
it is a newspaper which is continuously and
uninterruptedly printed and published in
Shawnee. County, Kansas at least weekly
fifty (50) times a year, and has been so

published for more than one year prior to the

first publication of the attached notice, and
which is of general paid circulation on a bi-
weekly basis, in said County and State; and

‘is not a trade, religious or fraternal publica-

tion: and has been admitted to the mails-as
second class matter in said county and that

copy, was published for 3
in said newspaper, as follows:

1st insertion - _October 28, 1998

2nd insertion _November4,1998
3rdinsertion November11, 1998
4th insertion -
5thinsertion .
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IN THE DISTRICT COURT OF
SHAWNEE COUNTY, KANSAS
- EIGHTH DIVISION

In the Matter of the Estate of

--MARY E, DEGGINGER
Deceased.
NOTICE OF HEARING
The' State of Kansas to All

Persons Concerned: :

You are hersby notified that a
Petition has been filed In this
Court by Timothy F. Degglriger,
as one of the heirs of Mary E.
Degginger, deceased, praying for
the determinatlon of the descent;
and you are hersby required to
file your written defenses thereto
-on or before November 18, 1998,
at 10:00 o'clock a.m., on such
day, in such Court, In the Clty of
Topeka, In Shawnee County,
Kansas, at which time and place
such cause will be heard. Should

you fail thereln, Judgment and

decree wlll be. entared In due
course upon sald pstitlon.
/s/TIMOTHY F. DEGGINGER

Petitioner .

Attorney for Petltloner

/s/C. Davld Newbery #08491
NEWBERY& UNGERER .
2231 SW Wanamaker Road,
Sulte 101

Topeka, KS 66614

(785) 273-5250 .

Oct. 28, Nov. 4 & 11 .

..the notice, of which the attached is a true -
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ELECTRONICALLY FILED
2016 Jul 15 AM 10:42
CLERK OF THE APPELLATE COURT
CASE NUMBER: 115717

15 CV 412

CASE NO. 115,717

IN THE COURT OF APPEALS OF THE STATE OF KANSAS

COREFIRST BANK & BRUST F/K/A
COMMERCE BANK & TRUST,
Plaintiff-Appellee,

V.

TIMOTHY F. DEGGINGER A/K/A
TIMOTHY DEGGINGER, ET AL.,
Defendants-Appellants.

ORDER

Appellee's motion for involuntary dismissal is granted. Appellants' response is
noted. The district court's April 5, 2016, journal entry very clearly showed that the issue
of property ownership remains outstanding. This April 5, 2016, journal entry is the only
ruling listed in Appellants' docketing statement. Because the judgment being appealed is
not a final decision, this court cannot take jurisdiction under K.S.A. 2015 Supp. 60-

21029a)(4). Accordingly, this appeal is dismissed as premature.

DATED: July 15, 2016.

FOR THE COURT

Thomas E. Malone

THOMAS E. MALONE, Chief Judge

Appellant/Defendant’s
Opening Brief
APPENDIX-D



Case 118341 CLERK OF THE APPELLATE COURTS Filed 2017 Nov 02 AM 11:58
15CV 412

CASE NO. 118,341
IN THE COURT OF APPEALS OF THE STATE OF KANSAS
COREFIRST BANK & TRUST
F/K/A COMMERCE BANK & TRUST,
Plaintiff-Appellee,
V.
TIMOTHY F. DEGGINGER
A/K/A TIMOTHY DEGGINGER, ET AL.,
Defendants-Appellants.

ORDER

The motion for involuntary dismissal is granted. The response is noted. Subject to

exceptions, this court only has jurisdiction over final decisions. See K.S.A. 60-

2102(a)(4). While there may be a final judgment on Appellants' counterclaims, the

district court has not yet entered a final judgment on Appellee's primary claim. And in the

absence of a ruling under K.S.A. 2016 Supp. 60-254(b), this court cannot evaluate half of

an appeal. Accordingly, this appeal is dismissed as premature.

DATED: November 2, 2017.

FOR THE COURT

/s/ Stephen D. Hill

STEPHEN D. HILL, Presiding Judge

Appellant/Defendant’s
Opening Brief
APPENDIX-E






