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STATEMENT OF THE CASE 

Before the Court is the consolidated equalization appeals of Kansas Star Casino, 

L.L.C. ("Kansas Star" or "Taxpayer") concerning its real property in Sumner County, 

Kansas for the tax years 2016 and 20 17. The subject property is a casino and arena events 

center situated on approximately 195.5 acres located in Mulvane, Kansas (the ''Subject 

Property"). The valuation dates in issue are January 1, 2016 and January 1, 2017. The 

parties agreed that the County bore the burden of proof. 

Sumner County (the "County") classified the entire parcel as commercial and 

industrial real estate and valued the Subject Property at $168.3 million for 2016 and $172 

miilion for 2017, based upon "mass appraisals" performed by Richard Jortberg 

("Jortberg"). R. Vol. 17, Exs. 671, 672. Jortberg valued the Subject Property at $-170 

million for 2016 and $171 million for 2017. R. Vol. ?0, Exs. 326, 327, R. Vol. I (part 1) 

_p. 162, Joint Stipulated Facts ,i,i 39, 40. The County also called Leslie Sellers, a review 

appraiser, and Dwight Percy, a business advising consultant~ as expert witnesses. 

Taxpayer called Robin Marx ("Marx") and Robert Jackson ("Jackson") of Bliss 

Associates appraisal firm ( collectively "Bliss" or "Bliss Appraisers") to appraise the 

Subject Property. Bliss valued the Subject Property at $77,650,000 for 2016 and 

$77,600,000 for 2017. Bliss prepared a combtned appn~isal report for both tax years. R. 

Vol. 60, Ex. 356. The value of -the remaining agricultural area (assuming proper 

classification as land devoted to agricultural use) is stipulated to have a property tax value 

of $9,000, for a total value of $77,659,000 for 2016 and $77,609,000 for 2017. R. Vol. 1 

(part 1) p. 163, Joint Stipulated Facts ,i 47. 
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Additional testifying witnesses included Scott Schroeder ("Schroeder"), the , 

Director of Finance for the Kansas Star Casino, and Cory Morowitz ("Morowitz"), a casino 

gaming industry expert and consultant. 

BOTA essentially adopted the Bliss cost approach, except that it reduced the 

depreciation associated with the arena by one-third and determined that only 63.5 acres, 

rather than 76.13 acres, were devoted to agricultural use. BOTA valued the Subject 

Property at $102,659,000 for tax year 2016 and $102,609,000 for tax year 2017. 

ISSUE ON APPEAL 

Morowitz opined that the arena was 100% obsolete. He arrived at this opinion, in 

part; because the ratio of arena seats to gaming positions is three times higher than the 

average of similar casinos. BOTA incorrectly interpreted that step in his analysis for an 

opinion that the arena was only two-thirds overbuilt. Did BOTA err by reducing Bliss's 

arena depreciation by one-third based only on this fact? 

STATEMENT OF FACTS 

The Subject Property 

Kansas Star is the lottery gaming facility manager for the south central gaming zone 

pursuant to the Kansas Expanded Lottery Act ("KELA"). See K.S.A. 74-8733, et seq. 

Kansas Star owns the Subject Property and operates it as the Kansas Star Casino and Arena 

Events Center. The Subject Property consists of a combination of two land tracts, known 

as the Wyant and Gerlach Tracts. (R. Vol. 60, Ex. 356, pp. 24-25.) The tracts are outlined 

in this aerial photograph: 
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(id.) 

The Subject Property is Jocated in the city of Mulvane, which is in Sumner County. 

While the land is in Mulvane' s city limits, this is only because the underlying land was 

annexed during the casino proposal process. In reality, the land is in a rural, undeveloped 

area twenty minutes south of Wichita and eight miles west of Mulvane. (R. Vol. 1 (part 1) 

pp. l 59-1 60, Joint Stipulated Facts,~ 23.) The area around the Land is sparsely populated 

and is largely used for fanning. The improved property is depicted in th is aerial 

photograph: 
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(R. Vol. 48, p. 8651, Ex. 28.) 

The original combined size or the Wyant and Gerlach lracls was 201.2 acres. Upon 

re-platting of the property for purposes of the planned use development (''PUD1
'), the size 

of the combined tract was measured at approximately 197 .5 acres. The remaining I 97 .5 

acres was divided by the County into two parcels: 195 .3 1 acres for lhc main parcel, and 

approximately 2 acres for an EMS slat ion. Both parties agree that the two acres devoted to 

the EMS stat ion do not contribute value to the Subject Property. (R. Vol. 1 (part 1) p. 1601 

Joint Stipulated Facts. ,J 24; R. Vol. 3, Ex. 327, p. 54; R. Vol. 60, Ex. 356, p. BLfSS_0023.) 

Of the 195.31 acre main parcel subject to valuation, approximately 63.5 acres was 

directly used for the production of agricultural crops during the calendar years 2016 and 
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2017. (R. Vol. 48, Ex. 26.) The remaining acreage is utilized for commercial purposes 

( either directly or as drainage area supporting the commercial-use acreage). 

Other than the two driveways depicted in Ex. 28, above, the Wyant tract is enfdre!y 

unimproved. R. Vol. 48, p. 8651, Ex. 28. The 195.31 acres held by Kansas Star is more 

than is necessary for operation of a casino, including all potentially-profitable amenities 

and ancillary developments. At the time Kansas Star acquired the total site, Kansas Star 

planned to utilize the excess land (land not needed,for direct support of the casino) for RV 

park(s), a maintenance building, livestock feed and supply improvements, and other 

commercial development. (R. Vol. 3, Ex. 327, p. 12; R. Vol. 60, Ex. 356, pp. BLISS_ 41, 

114.) As it turns out, the anticipated additional commercial development never became 

reality. There remains no co~ercial development in the area other than the casino and 

the nex,t-door winery (Brewer Tract), which pre-dated the construction of the casino. 

Despite the availability of ample vacant land for development on and around the 

casino site, the casino operation has spurred no additional commercial development. 

Neither the RV park, nor the maintenance and livestock buildings were ever constructed in 

the future development areas. (R. Vol. 60, Ex. 356, pp. BLISS_36, 40, 44.) In fact, the 

original arena and equine event center plan proved to be unprofitable, and Kansas Star 

negotiated with the Kansas Lottery to amend its management contract to allow for the 

Phase 2 funds to be shifted away from additional arena investment. (R. Vol. 1 (part 1) pp. 

160-161, Joint Stipulated Facts, ,r 28.) Instead, Kansas Star used those committed funds to 

build conference space, which was ultimately constructed before the valuation date in 
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issue. (id.) All of the land that \Vas purchased for planned foturc development is currently 

leased for fanning. (R. Vol. 48, Ex. 26.) 

The Improvements 

The Subject Property's casino and arena improvements arc located entirely on the 

Gerlach Tract. 

(R. Vol. 3, Ex. 327, p. 14.) 

The arena is shown in the ucrial photo as the brown-roofed bui I ding on the south 

end of the improved building area. The white-roofed building to the north and west of the 

arena is the permanent casino. 1 The smaller white-roofed area on the east side of the 

1 The brown-roofed structure to the cast of the permanent casino is a hoteL which is part of a separate tax parcel and 
not in issue in this matter. 
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improvements between the arena and casino is the conference center. (R. Vol. 3, Ex. 327, 

p. 15.) 

The arena building is 162,622 square feet with a maximum seating capacity in 

concert mode of 6,596. (R. Vol. 60, Ex. 356, p. BLISS_23; R. Vol. 1 (part 1) p. 161, Joint 

Stipulated Facts, ,i 33.) The casino is 164,790 square feet. (R. Vol. 60, Ex. 356, p. 

BLISS_23.) The remaining buildings consist of the conference center (22,772 sf), the 

equine stall/ riding arena building (57,640 sf), and the maintenance building (6,000 sf). (R. 

Vol. 60, Ex. 356, p. BLISS_23.) 

The Subject Property improvements were constructed in three phases. Phase la was 

the construction of the arena with the temporary casino finishes; Phase l b was the 

construction of the permanent casino and conversion of the arena from the temporary 

casino to the permanent a,rena; and Phase 2 was the downsized equestrian facilities and 

conference center, (R. Vol. 1 (part l) pp. 160-161, Joint Stipulated Facts W 27-28; R. Vol. 

60, Ex. 356, pp. BLISS_25-26.) 

Casino and A.r~na Operations 

The :arena was originally built and outfitted as a temporary casino. The temporary 

casino operated on the arena floor beginning on December 26, 2011. (R. Vol. 1 (part l) p. 

160, Joint Stipulated Facts, ii 27; R. Vol. 48, Exs. 74-77.) The temporary casino operated 

in the arena for, essentially, the calendar year 2012. (R. Vol.. l (part 1) p. 160, Joint 

Stipulated Facts, if 27 .) 

Construction of the permanent casino building was completed at the end of 2012, 

and the casino operations moved into the permanent casino building by January 2013. (R. 
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Vol. 1 _(part 1) p . 160, Joint Stipulated Facts, ~ 27.) The arena was converted from the 

temporary casino set-up to the permanent arena configuration during the first half of 2013. 

The first event, a Daughtry concert, was held on June 29, 2013. (R. Vol. I (part 1) p. 160, 

Joint Stipulated Facts,~ 27.) 

Modified Phase 2 construction was completed in January 1, 2015. (R. Vol. 1 (part 

1) p. 161, Joint Stipulated Facts~ 29.) 

The Arena 

The arena component of the Subject Property is not profitable. (R. Vol. 62, pp. 369-

377.) Overall, the arena suffered a $160,063 operating loss (not including additional losses 

from comped tic}<ets) in calendar year 2015 and a $211,943 operating loss in 2016. (R. 

Vol. 60, Ex. 348.) The operating loss is simply the total of the losses on the individual 

events held. It does not account for fixed overhead expenses, such as general advertising, 

maintenance, utilities, etc. (R. Vol. 62, pp. 372-373, 397-398.) The total losses associated 

with the arena, including fixed overhead expenses, were substantially more than the 

operating losses. (R. Vol. 62, pp. 390-391.) 

The arena is fundamentally incompatible with Kansas Star's gaming operations. 

While the full capacity of the arena is 6,596, Kansas Star now only marketc; half-house 

shows (3,446 seats) and smaller. (R. Vol. 62, pp. 393.:394_) Large events deterred high-end 

players from visiting the casino because it caused full parking lots, long lines, and big 

crowds. (R. Vol. 62, pp. 394, 520-521, 535.) Use of the full capacity of the arena not only 

results in operating losses for the arena; it also detracts from the profitability of the casino. 
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This causes the arena to be underutilized, sitting vacant approximately 90 percent of the 

time. (R. Vol. 60, Ex. 353, p . 36.) 

The original equine events focus for the arena has also borne no fruit. Equine events 

are even bigger money-losers than concerts and other entertainment events. (R. Vol. 62, p. 

3 81.) As a result, Kansas Star negotiated a repurposing of its Phase 2 construction spending 

with the Kansas Lottery. In short, Kansas Star remained obligated to spend the same 

\ 

amount of money, but scaled back its permanent equine facilities (practice arenas and 

permanent stalls) in favor of conference spaces to promote smaller events. Kansas Star is 

open to hosting more equine events, but has not had success attracting such events. (R. Vol. 

62, pp. 376,378, 381-382.) 

Further still, the Kansas Star Arena is competing .in a saturated arena market and at 

a major competitive disadvantage with respect to its location. The Kansas Star Arena is 

one of four arenas in the Wichita area, which includes the Intrust Bank Arena, the Century 

II Convention Center in downtown Wichita, and Hartman Arena just north of Wichita. (R. 

Vol. 62, pp. 391-392.) All of the other arenas in the area are closer to the Wichita 

population base than Kansas Star. Schroeder explained that this competition for 

entertainment dollars puts Kansas Star's arena in a difficult competitive position. For 

example, Schroeder described a Wynona Judd event that was scheduled for December 21, 

2015. (R. Vol. 62, p. 392.) He stated that ticket sales were strong initially, but then Intrust 

Bank Arena announced Garth Brooks concerts for-early December 2015. (Id) That event 

soaked up the entertainment dollars from the area, and stifled Wynona Judd ticket sales. 
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(Id) The Intrust Bank Arena is the premier event venue in the area, making it very difficult 
{ 

for the Kansas Star Arena to.compete on a staod-alon~ basis. 

Schroeder testified that he would not build the arena in order to maximize profits. 

(R. Vol. 62, p. 4 11.) 

Overall Operations (Arena and Casino) 

Revenue and expense information for the total facility (casino and arena) for 2012 

through 2016 is provided in this table: 

· 20 12 · ·20 13 2014 201 5 · 20 16 . 
Revenues 

Gaming $182,923,000 $192,391,000 $178,283,000 $183,146,000 $179;893,000 
. Food & Be-.,_,,~~ $S174S,OOO Si 1,441,000 $11,628,(?00 $11,766,000 )11,822,000. 
.OthEI' $1;9791000 .· S3.62a:<>oo $4,157,000 $4,750,000 $4,753.000 

Gross Revenues $ ,190,64 7,0 0(! s207,4&~,ooo $194,0 68,000 $ 199,662,00 0 $ 196,468,000 
less Piomolional allciV.:ances $2,665,000 $4,6061000 ·$51273,000 $3:994,000 $4,060.000 

Net Rr_v.,nun $ 187,962,000. $202,854,000 $ 188, 795;000 $ 195,668,000 $ 192,408,000 

Cost and Expenses· 
Operating Cost, & upi:n;cs 

Gaming $70,398,000 $77,943,000 $72,863,000 $74,318,0o,;J $!4,46_5,000 
f-ood&Be\9'• $3,984,000 $8,813,000 $7,922,000 $8,228,000 $8,516,000 
'Qther $267,000 $1,912,000 $2,169,000 Si;396,000 $1,337,000 
Sdling. General & Admln. '$1S,S26,000 $22,892,000 $18,681,000 $19,977,000 $19,629,000 
Main~~ance & Uliliti~ $2,132,000 $3,344,000 ' ~3,400,000 $3,523,000 $3,;~s.ooo 
~liabf Managerrient Fee $3,071,000 $8,357,000 $7,914,000 $8,~64,000 $8,057,000 
,Pn~>pening_~~ $1,086,000 $91,000 $168,000 $280,000 5244,000 
~ Trilnsaction Cost $5,000 $1,601,000 s21 1;090 so. $0 
Olher'Ope(atlngltems $0 -$951000. -n2s,ooo $192,000 . S:?731000 

Total Operating Costs & Expenses $96,469,000 $ 124~858,000 $113,0 23,000 .$116,178,000 $ 1 t 6,22,,0 00 
Net Income $91,493,000 $_77,996,~00 $15,772,000 $79,490;000. $76, 182~0D0 

(R. Vol. 60, Ex. 356, p. BLISS_l 20.) Revenues were relatively flat from 2012 through 

2014. However, during that time period, real estate construction spending increased 

dramatically. This table reflects the construction costs for the in-place real estate assets for 

each year: 

IO 
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Total Net % Total Net % Construction % 

Year Revenue Change Income Change Cost (1) Change 
2012 $187,962,000 S91,493,000 S57,386,S37 

2013 $202,854,000 7.9% $77,996,000 -14,8% $113,245,831 97.3't 
2014 $188,795,000 -6.9% $75,772,000 -2.9% $113,245,631 0.0% 

2015 $195,668,000 3.6% $79,490,000 4.9% S 135,622,576 19.8% 
2016 $192,408,000 -1.7~ $76,182,000 -4.2% S 135,622,576 0.0% 

(I) The Construction c:ost shown r~resents the cost of the existing impro\'ertlents that were in 
operation during the -,ear, which includes the "Temporary" casino impro\.ements present in 
2012 but not present for 2013 and 2014, as they were removed at that time, 
with the building converted to it~ current Arena use in June of 2013. 

(R. Vol. 60, Ex. 356, p. BLISS_ ] 08.) 

This ch art shows the ris ing conslruction cosls alongside essentially flat revenues 

from when the temporary casino opened through 20 I 6, which includes about two full years 

of operation with the full buildout Phase 2 improvements in place: 

Construction Cost. Net Revenue & Net lnrnme Compcrison 
-construction Casts -a- Net Revenue - Net Income 

S220,DOO,OOO 

5200,000,000 

5180,000.000 

$160,000,000 

$140,000.000 

SI 20,000,000 

$100.000,000 

.:::---------= •--..........:::-.... ~---:7¼-----_------- ... 

$60,000,000 

$60,000,000 

S40,000,000 

Sl0,000,000 

so 
2012 2013 2014 2015 201', 

(R. Vol. 60, Ex. 356, p. BLJSS_ l 15.) Market demand was effectively satiated by the 

temporary casino, and additional construction resulted in no revenue gain. ln fact, to the 

extent Lhat any trends can be discerned. U1ere appears l o be an inverse relationship between 

1 1 
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revenue and real estate construction. This chart shows monthly gaming revenue on a rolling 

12-month basis for the property: 

Kansas Star Trailing 12 Month Gaming Revenue 
jt00.000,000 

$US,000,000 

S190,000,000 

$m,ooo,ooo 

$180.000,000 

Sns.000,000 

S 1,0.000.000 

Sus,000,000 

Pcnn.ancol 
facility opem 

T~mpor.uy 
f3cihty con\·~rrNI 

tom-~ 

Source: Kansas Radng and Gaming Commission/Morowitz Gaming Advisors 

(R. Vol. 60, Ex. 356, p. B'LISS_ l l 0.) Revenue peaked about the lime that the arena opened 

in the summer of 2013. then fell steadi ly after that, and leveled off in 20 15. While it seems 

counterintuitive that additional amenities would cause a loss of revenue, both Morowitz 

and Schroeder tesli fied that large arena event days tended to crowd out the most lucrative. 

high-end gamers in favor of casual gamers. This resulted in lower revenue on event days 

versus non-event days. (R. Vol. 62, pp. 394, 520-52 L 535.) 

Even worse, proiilability, measured in EBTTDA, fell as a result of the real estate 

overbuilding. Even though revenues were relatively flat, the construction ofthe permanent 

casino effectively doubled the square footage of the total facility. resulting in higher 

overhead costs. This increased expense caused EBlTDA lo foll from $91.5 million in 2012 

to $79.5 mi llion in 2015 and $76.2 mil lion in 20 16. (R. Vol. 60, Ex. 356, p. BLISS_ 120.) 
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Kansas Star's business operations were more profitable while operating the 

temporary casino in the arena than operating both the arena and the permanent casino. Even 

though revenues were relatively flat in the permanent casino, profitability declined due to 

increased costs associated with operating a larger than necessary facility. The presence of, 

and costs associated with, the arena were a drain on profitability. Kansas Star would have 

been more successful if the arena had never been built. 

The Experts 

Bliss's Appraisal 

Robin Marx, MAI, and Robert Jackson have appraised properties for property tax 

purposes and appeared before BOTA in the past. Working for both taxpayers and taxing 

jurisdictions, they have developed an excellent track record of unbiased and credible 

appraisals. They have appraised many special purpose properties in the past. (R.. Vol. 63, 

pp. 611-614.) Bliss performed cost and income approaches to value. However, BOTA 

adopted the Bliss cost approach, with modifications, so only that approach is detailed here. 

Bliss, s cost approaches for both tax years included a replacement cost analysis, land 

value analysis, and an obsolescence/depreciation analysis. (R. Vol. 60, Ex. 356, pp. 

BLISS _97-118, 130-151.) 

For their land value analyses, the Bliss appraisers looked at the five available casino

site land transactions in Kansas, consisting of sales of the two tracts comprising the subject, 

the two tracts comprising the Boot Hill Casino site, and the Hollywood Casino site. (R. 

Vol. 60, Ex. 356, pp. BLISS_97-102, 130-135.) The unadjusted sale prices ranged from 

$10,391 to $215,919 per acre with a median of $77,042. After adjusting for various market 
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factors, Bliss' s adjusted sales range was $73,190 to $78,995 with a median of$75,572. (R. 

Vol. 60, Ex. 356, pp. BLISS_l0l-102, 134-135.) Bliss concluded to a land value for the 

121.18 commercial-use acres of $76,60.0 per acre, or $9.3 million total for both tax years . . 
(R Vol. 60, Ex. 356, pp. BLISS_l02, 135.) Jackson testified that this value was reasonable 

in light of the Gerlach tract purchase price at $8.9 million (inclusive of the Foxwoods 

option- payment) because the improved commercial area is essentially within the 

boundaries of the former Gerlach Tract. (R. Vol. 63, pp. 636-640.) The stipulated value of 

the remaining agricultural-use acreage is $9,000. (R. Vol. 1 (part 1) p. 163, Joint Stipulated 

Facts ,r 47.) 

For the Subject Property's improvements, Bliss estimated reproduction costs, using 

actual construction costs from Kansas Star. (R. Vol. 60, Ex. 356, pp. BLISS_103-104; R. 

Vol. 63, pp. 640-645.) Bliss totaled the relevant construction costs, then adjusted those 

costs for inflation to estimate reproduction costs as of each valuation date. (R. Vol. 60, Ex. 

356, pp. BLISS_l05-106, 117, 136-137, 151.) Bliss did not add entrepreneurial profit or 

incentive to the construction costs ·because 

[t]ypically, with build to suit, owner-occupied properties that are reliant upon 
the operation of the associated business located with the real estate for the 
generation of revenue/income, entrepreneurial profit is not considered part 
of the overall development costs. This is due to the "profit" component 
typically being considered part of the business operation, but not the real 
estate itself. Therefore, for the purposes of analyzing the fee simple real 
estate component of the subject's gaming and entertainment development, 
no separate entrepreneurial profit is considered applicable and none has been 
included. 

(R. Vol. 60, Ex. 356, p. BLISS_105.) (See also R. Vol. 60, Ex. 356, p . BLISS_I3?; R. Vol. 

63, pp. 645-647.) This is consistent with the Court's most recent.decision concerning this 
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property. In re Equalization Appeal of Kansas Star Casino for the Year 2015, No. 116,782, 

Memorandum Opinion (Kan. Ct. App. July 20, 2018).. · 

The Bliss appraisers used the well-recognized breakdown method of estimating 
. I 

depreciation and obsolescence for the Subject Property. (R.. Vol. 60, Ex. 356, pp. 

BLISS_106, 139.) The breakdown method is one of the ''three principal methods for 

estimating depreciation.'' The Appraisal of Real Estate, 14th ed., p. 597, Appendix 1. "The 

breakdown method is the most comprehensive and detailed way to measure depreciation 

because it segregates total depreciation into individual component parts." Id. at p. 614. 

Bliss utilized straight line depreciation over a 50 year life to estimate physical 

depreciation. (R. Vol. 60, Ex. 3 56, p. BLISS_ 61.) This resulted ih depreciation of 6% for 

2016 (3/50) and 8% for 2017 (4/50). (R. Vol. 60, Ex. 356, pp. BLISS_l06, 139.) 

Bliss performed a combined functional and external obsolescence analysis, 

concluding that 52 percent of the real estate is obsolete due to superadequacy. (R. Vol. 60, 

Ex. 356, pp. BLISS_ll0-111, 117, 150-151; R. Vol. 63, pp. 660-661.) Bliss cited 

voluminous market evidence to support its obsolescence conclusion. First, Bliss noted the 

"misconception" that "a property ... designed and built by experienced developers'' suffers .. 

from no functional or external obsolescence. (R. Vol. 60, Ex. 356, p. BLISS_l08.) Bliss 

cited three ~xamples where relatively new properties suffered from significant 

obsolesc~nce, including the renovated Heartland Park racetrack in Topeka, the Revel Hotel 

and Casino in Atlantic City, and the M Resort in Las Vegas. (R. Vol. 60, Ex. 356, pp. 

BLISS_l08-109.) Jackson noted that even. newly-built properties developed by 

experienced developers can suffer from obsolescence because "a particular design, size, 
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and layout may be highly successful an<l functional in one market, but not successful or 

functinnal in a different market.'' (R. Vol. 60, Ex. 356, p. BLISS I 09.) 

Bliss further evaluated the pre-opening projections for the Subject Property, noting 

that three different expert consulting groups, including two independent consultants, 

concluded that the overall revenues at the Subject Property would increase with additional 

buildout of amenities from Phase la though Phase 2. As shown in th is chart, the average 

gaming revenue estimates from \Velis Gaming Research and Cumm.ings Research 

Associates projected that the Subject Property would increase revenues from less than $150 

million in 2012 (Phase la, temporary casino only) to over $200 million in 2016 (Phase 2, 

full buildout). 

Kansas SlarGamng ~verLe 
Aw.age of Wets and Cummings 

$250,000,000 ~ - -------------

$200,000,000 

$100,000,000 

$50,000,000 

$,-

2012 

(R. Vol. 60. Ex. 356, p. BLISS_ l 09.) 

20D 2(11A 2015 3)16 

Kansas Star's parent company itself estimated that gross revenues would rise from 

$123,370,043 in 2012 to $225,944,173 in 20 l6, as shown in the table below: 

Year 2012 2013 2014 2015 2016 
Gaming s 118,907,922 $ 147,529,372 $ 165,812,SSS $ 190,727,438 s 202,342,739 
Noll-Gaming $ 4,462,121 $ 15,431,307 $ 17,296,026 $ 2119061553 $ 23,601,434 
Gross Rewnue $ 123,370,043 $ 162,960,679 $ 183, 108,581 $ 212,633,991 $ 225,944,173 

16 

CORC/0502372 00621151 703650 '.! 



(R. Vol. 60, Ex. 356, p. BLISS_ l09.) Bliss concluded, accordingly, that the experts 

believed that the non-gaming amenities, including the arena and equine events center, 

would "<lrivc attendance, admissions. and subsequently revenue at the subject." (R. Vol. 

60. Ex. 356, p. BL1SS_l09.) "ln reality, the casino operation did not require years lo 

achieve stabilized gaming revenue levels.' · and the Subject Property --effectively achieved 

stabil ized gaming revenues in its first year of operation ... with no support from anci llary 

buildings, which were not existent in 2012." (R. Vol. 60, Ex. 356, p. BLlSS_ 110.) As such, 

Hliss concluded that Kansas Star Casino·s revenues "were not mater ially increased, nor do 

they significantly benefit from the presence of the completed existing indoor-arena, 

conference cenler and events pavi lion." (R. Vol. 60. Ex. 356, p. BLISS_ l 12.) 

Bliss further analyzed the impact of the ancillary improvements on expenses and 

net income. Thjs table reflects the income and expense history of the Subject Property. 

2012 2013 2014 201 5 201 6 
Revenues 

Gaming $182,923,000 $192,391,000 fl 78,283,000 $183,146,000 $1 79,893,000 
Food&~ SS,745,000 Sll,441,000 S 11,628,000 $11,766,000 $11 ,8:!2,000 
01her Sl,979,000 $316281000 $4,157,000 $4,750,000 $4?53,000 

G ross lteven11es $19 0 ,647,000 $207,460, 000 $ 194, 068,000 $ 199, 662,000 $ 196,4611,000 
Le,;s Promolional allowances $2,685,000 $4,606.,000 $512731000 SJ,9941000 s.41000,000 

Net Revenues $ 1117,962,000 $202,854,000 $1811,795,000 $ 195,668,000 S 19 2,4011,000 

Cost iiJ1d bpenses 
Operating Costs & hpenses 

Garrung $70,398,000 S77,94J,000 $72,663,000 $74,3111,000 $ 74,465,000 
Food & Bevet dlt< SJ,984,000 S8,813,000 S7,922.000 $8,228,000 SS,516,000 
Other S:?67,000 Sl ,912,000 S2,189,000 Sl,396,000 Sl,337,000 
Selling, Gener~l & Admin. S15, S26,000 $22,892,000 $16,661,000 S 19,9 77,000 $19,629,000 
Mainlen.lnce & U1ilitles $2,132,000 $3,344.000 $3,400,000 $3,523,000 $3,705,000 
Affiliate M,tna9ement Fee $3,071,000 $8,357,000 S7,914,000 SB,164,000 $8,057,000 
Proopening Expense $1,086,000 $91,000 $168,000 S260,000 $244,000 
Asset Transaction Cmt $5,000 $1,601,000 $211,000 so so 
Other Opemlnghems so -$95,000 -sJ2s,ooo $192,000 $273,000 

Total Operaling CoSls & Expenses $96,469,000 s 124111sa 1ooo $113,073,000 s11&,11111000 $ t 161276
1
000 

N et Income $91,493,000 $ 77,996, 0 00 $75,772,000 $79, 490,000 S76, 1112,000 
Net Income 0ecreMc From 2012 -14.11 '1'. ·li. 2 '11 -1 3,1% -a .a, 

(R. Vol. 60. Ex. 356, p. BLlSS_ l 12.) from this <l ata, Bliss concluded thal the Subject 

Property's ''ancillary improvements had a negative effect upon the overall net incom~ of 
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the existing Kansas Star Development.'' (R. Vol. 60, Ex. 356, p. BLISS_ l 13.) "The actual 

increased expenses associated with the presence of the rmcillary improvements, along wj th 

the relatively flat historical revenues, resulted in a decrease in the net income at the subject 

of the past four years, ns compared Lo 20 l 2." (R. Vol. 60, Ex. 356, p. BLISS 113.) 

Based uron this information. Bliss carefully extracted the costs Urnt were not 

supportive of value and deducted them as obsole::;cence. (R. Vol. 60, .Ex. 356. p. 

BLISS_ll 7; R. Vol. 63, pp. 654-658.) This methodology is recognized as '·the funct ional 

obsolescence procedure·· in the Appraisal of Real Estate, 14th ed. Specifically, it stales that 

"Figure 29.6 diagrams a systematic procedure that can be used to ca1culate all forms or 

functional obsolescence caused by a deficiency or a superadequacy, whether the functional 

issue is curable or incurable.') The Appraisal of Real Esta1e, 14th ed., p. 627, Appendix 1. 

Figure 29.6 is presented as fo llows: 

Figure 29.6 Procedure for Estimating All Forms of Functional Obsolescencie 

Step 1. Estimate Cost of Ex,sbng Item 
Step 2. Subtract Depreciation Previously Charged 
Step 3. ff curable, add Cost to Cure (All Costs) 

Or 
Ifincurable, add Value of the Loss 

Step 4, If curable, subtract Cost of the Proper llefTls 1f Jotluded In New Construction 
Or 
lflncurable, subtract Depreciated Cost of the Proper Item if Included in New Construction 
or subtract Depreciated Value' 

Slep 5. Equals Depreciation for Functional Obsolescence 

•Sometimes an existing Item has value unrelated to cost. 

(Id.) 

$xxx,xxx 
-$xxx,xxx 
I $XXX,XXX 

+$xxx,xxx 
-$xxx ,xxx 

• .$)0()(, JO()( 

$XXX,XXX 
$xxx,xxx 

Bliss complied with Steps l and 2 by determining the depreciutcd cost of the 

supcradequatc assds as indicated above. (R. Vol. 60. Ex. 356. p. BLISS_ l 17.) Step 3 

requires tlrnt cost to cure (if curable) or capitalization of the loss (if incurable) be added to 

the depreciation. Jn Lhis case. the additional depreciation would be the cost Lo demolish the 
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arena or the capitalized income loss (i.e., the difference in EBITDA from 2012 to 2015 and 

2016) of keeping the asset in place. Bliss has conservatively determined that the stabilized 

arena is of no value ( rather than negative value), eliminating further adjustment at this step 

and avoiding even greater depreciation. Step 4 requires that the cost or value of the correct 

item be deducted (assuming that the asset would be replaced with something more 

appropriate). For example, if the superadequacy in a house were gold faucets, one would 

subtract the cost of typical bronze or brushed nickel faucets from the depreciation because 

faucets are necessary to prevent a functional deficiency in the real estate. No adjustment is 

\ 

necessary here because no additional improvements are necessary to maximize 

profitability. Step 5 indicates that the total of the first four steps is the total of functional 

obsolescence. Bliss performed th.is analysis, as indicated by the 14th Edition. 

Ultimately, Bliss concluded to a total value conclusion via the cost approach of 

$77,650,000 for 2016 and $77,600,000 for 2017. (R. Vol. 60, Ex. 356, pp. BLISS_118, 

151.) 

Jortberg,s Appraisal 

Jortberg has little to no experience in the gaming industry. He has never operated a 

casino nor worked in the casino industry. (R. Vol. 61, p, 258.) In the State of Colorado, 

Jortberg is essentially a contract appraiser for two county apprais~rs' offices, handling the 

counties' mass casino appraisals. (R. Vol. 61, pp. 149, 257.) For both the 2016 and 2017 

appraisals, Jortberg performed two approa?hes to value: a cost approach and an income 

approach. Jortberg ultimately relied upon the cost approach for his value conclusion. (R. 
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Vol. 3, Ex. 327, p. 1532; R. Vol. 61, p. 259.) BOTA found Bliss's cost approach to be more 
1 

persuasive than J ortberg' s cost approach for a variety of stated reasons. See Full and 

Complete Opinion, In re Equalization Appeal of Kansas Steir Casino, LLC for the Years 

2016 and 2017, Docket Nos. 2016-2148-EQ, 2016,.2149-EQ, 2017-3 I 72-EQ, and 2017-

3173-EQ, **10-11, (Kan. Bd. Tax App., May 1, 2018) [hereinafter referred to as the 

"BOTA Full and Complete Opinion", R. Vol. 1 (part 2), pp. 168-182]. 

Cory Mor"owitz 

Morowitz.is a gaming consultant with twenty-two years of experience in the gaming 

industry. (R. Vol. 60, Ex. 354.) Morowitz is the Chairman and Managing Partner of 

Morowitz Gaming Advisors, LLC and a partner in Global G~ming & Hospitality, LLC. 

Morowitz has a business economics degree from State University of New York, and a 

Master of Business Administration degree from the Wharton School at the University of 

Pennsylvania. (Id.) Morowitz has taught gaming industry courses at Drexel University and 

for the Wharton School. (R. Vol. 60, Ex. 354; R. Vol. 62, p. 454.) 

Morowitz Gaming Advisors engages in three gaming-related functions: mergers and 

acquisitions, consulting, and asset management. With respect to mergers and acquisitions, 

Morowitz represents buyers and sellers in the purchase or sale of casino properties. In that 

role, Morowitz identifies properties for acquisition or investors to purchase casino 

properties, assists with financing and valuation of properties and property components, and 

identifies profitability drivers and measures. (R. Vol. 62, pp. 455-456.) 

2 Jortberg prepared separate appraisal reports for 2016 (Ex. 326) and 2017 (Ex. 327). The reports are largely 
identical, so the references herein are to the 2017 report. (R. Vol. 2) 
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With respect to his consulting work, Morowitz performs a wide range of tasks, 

including feasibility studies and market assessments. Morowitz prepares pro formas for 

new and existing casinos, assists clients with developing the correct mix of assets, and 

assesses non-gaming amenities. (R. Vol. 62, pp. 456-457.) 

With respect to the asset management component, Morowitz Gaming Advisors 

assists with casino operations, either as an overseer of management, direct management, 

or, in one case, owner of the casino. (R. Vol. 62, pp. 456-457, 505.) As part of this asset 

management, Morowitz assists with marketing and non-gaming amenities, as well. (R. Vol. 

60, Ex. 354.) 

-Morowitz prepared two reports, which concluded, among other things, that the arena 

and conference center suffer from significant obsolescence in the form of superadequacy. 

Morowitz analyzed various aspects of the Kansas Star Arena and conference center 

for indications of obsolescence. To determine whether Kansas Star's arena was properly 

sized, Morowitz first evaluated the Wichita ·arena market. He concluded that the Wichita 

market was already served by the other arenas a,nd event centers in the area, which were 

all closer to the population base than the Kansas Star. (R. Vol. 60, Ex. 353, p. 19.) Because 

the Kansas Star Arena was not needed to serve the market in general, then its only 

remaining purpose was to serve the casino (i.e., to drive casino revenue). (Id) Morowitz 

determined. that, for its intended purpose, the Kansas Star Arena is unnecessary and 

unprofitable. 

Morowitz next analyzed the Kansas Star Arena's impact on overall performance of 

the Subject Property. In short, he found that the arena events failed to generate additional 
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gaming revenue. (R. Vol. 60, Ex. 353, pp. 19-36.) On a macro level, overall revenue for 

the Subject Property peaked just before the opening of the arena, then fell off steadily 

thereafter. (R. Vol. 60, Ex. 353, pp. 19-21; R. Vol. 62, p. 497.) 

On a micro level, Morowitz also compared revenues on arena event days to revenues 

on non-event days. In doing so, he discovered that the casino generated, across seventy

four event days over two years, just $541,168 of additional gaming revenue over non-event 

days. R. Vol. 60, Ex. 363, p. 34. And ·$300,000 of that lift came from one day- July 4th -

which is typically among the two highest grossing days at any casino. (R. Vol. 60, Ex. 353, 

p. 34.) Considering that Kansas Star's total gaming revenue over that two year period was 

close to $360 million, the additional gaming revenue associated with event days was about 

0.15% -- a small fraction of one percent, a statistically insignificant rounding error. 

Morowitz explained that the data indicated that arena events tended to crowd out more 

lucrative gamers in favor of casual, less lucrative gamers, resulting in a net loss in gaming 

revenue. (R. Vol. 62, pp. 520-521, 535.) 

So when you'r~ ·bringing some incremental visitors who are not normal 
gamers, and you see it in the numbers, that $172,000 there of incremental 
gaming revenue on a Saturday divided by 62,000 admissions is $3 per 
admission which comports with everything I know about when you bring 
people who aren't normal gamers into a property. Some of them come in, 
they crowd around -- five people crowd around one machine, they pull the 
lever once every, you know, 30 seconds instead of once every six seconds 
like a core gamer and they create havoc on the floor. Your best customers 
can't get their machine and it's an issue. And to me it almost explains what's 

, I 

happened to this property since they opened the arena. 

(R. Vol. 62, pp. 520-521.) 
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1v1orowitz further determined that the Subject Property was underutilized relative to 

other arenas and that it typica lly operated at half capacity or less. (R. Vol. 60. Ex. 353, pp. 

19, 33, 52.; R. Vol. 62. pp. 577-578.) 

Finally, Morowitz determi ned that the Kansas Star Arena operated at a loss and 

contributed nothing lo its overhead expenses. (R. Vol. 60, Ex. 353, pp. 32-33; R. Vol. 62, 

pp. 542, 55 l .) As shown in thjs chart, the arena contributed lo an overall reduction in 

adj usted E f3IT DA (excluding management fees) of $95.7 mill ion in 2012 to roughly $85.0 

mi l lion by 2016. 

Kansas Star Trailinf 12 Month EBITOAM 
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Morowitz also explained that casino o perators, in evaluating the performance of 

the ir arenas, expect to see significant additional gaming r1:venue on event days as compared 

to non-event days. 

I've hecn part of an ownership group that owned a casino. I've advised 
casinos on operationa] issues. I've worked very recently with casinos who 
run arenas and are trying lo figure out why the ir arenas aren ' t doing well, and 
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the one best practice that casinos employ when they're looking at the 
performance of their arena is they look at how their arena does versus how it 
would do if there was no arena event. So they look at how do we do when 
we didn't have an event in the casino, because they can measure the profit or 
loss of tl}e arena, right? That's easy. But to figure out how the casino did 
versus the arena is another matter. 

(R. Vol. 62, P,P· 505-506.) 

Morowitz determined that the arena loses money operationally-- i.e., the cost of the 

events exceeds revenue from the events, not including overhead. (R. Vol. 60, Ex. 353, p. 

3 2.) Adding overhead expenses associated with maintaining the arena, equine pavilion, and 

conference center increa5es the magnitude of the losses. (R. Vol. 62, p. 542.) 

Dwight Percy 

Percy is a business consultant. He has never been involved with or appraised a 

casino operation. He has never worked in the gaming industry. (R. Vol. 61, p. 126.) 

Percy prepared four reports for this matter: (1) a value report, in which Percy 

estimated the value of the total enterprise of the Kansas Star Casino, LLC, (2) an arena 

report, analyzing whether arena events drive incremental gaming revenue, and (3 & 4) 

responses to Morowitz's rebuttal to the first two reports. 

Percy's value report (R. Vol. 18, Ex. 675), while riddled with errors, is irrelevant. 

The issue here is not the value of the taxpayer's-total enterprise~ Rather, the issue is the 

value of the subject real estate. None of the appraisers relied upon Percy's valuation work 

, as any component of his real -estate value, and BOTA did not consider it either. 

With respect to Percy's arena and rebuttal reports, the Board questioned "the 

efficacy" of Percy;s analysis because of his "varied machinations and exclusions of 
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) 

possibly relevant financial data." (R. Vol. l (part 2), p. 178, BOTA Full and Complete 

Opinion, p. 11.) The Board credited the analysis and testimony ofMorowitz and Schroeder 

to conclude that the arena and conference centers do not contribute to. the overall enterprise 

and suffer from obsolescence as a result. (Id.) 

Leslie Sellers 

Sellers performed a review appraisal without a value conclusion. (R. Vol. 43, Ex. 

697.) As such, Sellers did not perform the work necessary to opine on whether the Bliss ' 

appraised value conclusion was too low, too high, or just right. In fact, Sellers certified in 

his scope of work that he was authorized by the Kansas Real Estate Appraisal Board to 

I 

only perfo_rm a "desk" review "so long as no opinion of value i$ being proffered." (R. Vol. 

43, Ex. 697, p. 000007.) While Sellers does repeatedly state that certain claimed errors 

"inappropriately-reduce the value" in the Bliss report, Sellers explained that he was merely 

stating that certain downward adjustments were made in error. (R. Vol. 63, p. 786.) The 

Board did not credit any of Sellers' opinions in reaching its value conclusi.ons. 

Scott Schroeder 

Schroeder is the Director of Finance at the Kansas Star Casino, and has been 

employed by Boyd Gaming for 17 years. (R Vol. 62, pp. 354-355.) 

Overhead expenses, such as utilities, management salaries, human resources, 

security, surveillance, maintenance, marketing, and valet, and property taxes, legal,. 

housekeeping, and general administrative expenses are not assigned to individual revenue 

departments. (R. Vol. 62, pp. 362-364, 369-370, 378-379.) With any reasonable amount of 
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overhead charged to the arena, it loses a significant amount of money. (R. Vol. 62, pp. 390-

391.) 

Kansas Star makes every effort to earn a profit with the arena - maximize its 

revenues and minil}lize its expenses. (R. Vol. 62, pp. 376-377.) If Kansas Star could 

profitably use the arena more often, it would. (R. Vol. 62, p. 3.91.) 

However, there are challenges to using the arena - which already loses money -

more than it is currently being utilized. Schroeder testified that the arena, unlike the casino, 

is not a monopoly. (R. Vol. 62, p. 405.) The arena is outside the main Wichita-area 

population base and has to compete with arenas and conference centers in Wichita. (R. Vol. 

62, p. 405.) Schroeder further explained: 

So if you're looking at like concerts, you have to look at who's available, 
what acts are available, and not only what acts are available but which acts 
fit our customers in our demographic ·in our market. Their availability, the 
cost of them, where theive performed recently. If they've performed in 
Wichita 'recently we don't want to have the same act again. 

We have to look at Intrust Bank [arena], so that's right downtown Wichita, 
if they have an eveqt on the same night obviously we don't want to have one 
to compete with them, or if they had one the weekend before, depends on 
what they have, we might not want because we're trying to ·fight over the 
same customer. 

(R. Vol. 62, pp. 391-392.) Schroeder explained that.Kansas Star Arena booked Wynona 

Judd for a concert, and shortly thereafter, Intrust Bank Arena announced Garth Brooks on 

the same weekend, which caused ticket sales to tank. (R. Vol. 62, p. 392.) Furthermore, 

Kansas Star has learned through experience that booking full-house shows is even more 

unprofitable than smaller shows because the influx of people creates overcrowding and a 
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poor guest experience without generating additional revenue. (R. Vol. 62, pp. 394•395.) 

Kansas Star no longer markets full-house shows. Instead, Kansas Star restricts its acts to 

half house. (R. Vol. 62, p. 394.) Schroeder testified that Kansas Star does not experience 

any spike in gaming revenues after events; although, Kansas Star expected and hoped that 

would happen. (R. Vol. 62, p. 395.) 

' 
Equine events are especially unprofitable. Kansas Star makes every effort to utilize 

the equine events capabilities of Kansas Star Arena, and, if it were possible, Kansas Star 

would book good equine events "[a]ll day long." (R. Vol. 62, p. 382.) Schroeder testified 

that none of the equine events held at the Subject Property have been moneymakers. (R. 

Vol. 62, p. 381.) "We see low at~endance at these events." (R. Vol. 62, p. 381.) Equine 

events are also very expensive. In addition to typical expenses of hosting a show (ushers, 

ticket takers, security, utilities, management, set up, etc.), equine events require that dirt be 

moved into the arena at a cost of $14,000 per show. (R. Vol. 62, pp. 383-384, 388-389.) 

Furthermore, the dust generated by the dirt-floor events has to be cleaned from the seats 

and other surfaces, and the entire arena floor has to be cleaned after the dirt is removed. 

(R. Vol. 62, pp. 383-384.) 

Kansas Star recently charged $25,000 for a four-day rodeo event. Kansas Star has 

never been able to charge $40,000 to $50,000 for an equine event. According to Schroeder, 

the market has not supported such prices, and "[w]e don't have the interest." (R. Vol. 62, 

p. 390.) 

The conference center component of the Subject Property also loses money. 

Operationally, the conference center, at best, breaks even. However, with any reasonable 
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amount of overhead allocated to it, the conference center loses money. (R. Vol. 62, pp. 
'-

397-398.) 

Schroeder testified that the management fee charged by Boyd Gaming to Kansas 

Star pays for the support that Kansas Star receives from Boyd, such as senior leadership, 

information technology, human resources, purchasing, legal, internal audit, payroll, 

emergency management, safety, marketing, and risk management. (R. Vol. 62, pp. 398-

400.) Without those services, Kansas Star would have to acquire those services, either 

through additional staff or outsourcing, which would be a significant expense. (R. Vol. 62, 

pp. 400-402.) 

Schroeder testified that the Subject Property maximized its profitabiiity while 

operating out of temporary casino facility. (R. Vol. 62, p. 402.) Once the arena and event 

center portions of the property were constructed, it was "[ v]ery obvious" that the Kansas 

Star incurred more expenses." (R. Vol. 62, pp. 402-403.) This increase in expense_s did not 

have offsetting gains in revenue, resulting in reduced EBITDA. (R. Vol. 62, p. 403.) 

Schroeder testified that there was a causal connection between the extra expenses 

associated with the arena and events center and the decline in EBITDA. (R. Vol. 62, p. 

403.) "More expenses, less EBITDA." (R. Vol. 62, p. 403.) In order to maximize 

profitability, Kansas Star would not rebuild the arena/equine complex or the conference 

center. (R. Vol. 62, p. 412.) 

Schroeder testified that the Subject Property drains from the northwest to the 

southeast, where a pumping station removes water from the site. (R. Vol. 62, pp. 413-414.) 
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Schroeder testified that the Tin Lizard live music venue was a remodeling of 

previously existing space in the casino building. (R. Vol. 62, p. 415.) Tin Lizard is an 

expansion of a previously existing bar/restaurant, which was formerly called the Shark Bar. 

(R. Vol. 62, p. 441.) Kansas Star .did not add any restaurants or kitchens in transforming 

Shark Bar into Tin Lizard and relocating the poker room. The materials used in the remodel 

were of similar quality to what is used elsewhere in the property. (R. Vol. 62, p. 415.) 

ARGUMENTS AND AUTHORITIES 

I. BOTA erred in reducing Bliss's arena depreciation conclusion by one-third 
because it incorrectly interpreted .one step in Morowitz's analysis for an 
opinion that the arena was only two-thirds overbuilt. 

A. Standard of review. 

Factual and legal findings based upon uncontroverted facts are reviewed de novo. 

Adams v. Bd of Sedgwick Cnty. Comm'rs, 289 Kan. 577,584,214 P.3d 1173, 1179 (2009) 

("When material _facts are uncontroverted, as they are in this case, an appellate court 

reviews summary judgment de novo."). Whether an appraisal methodology estimates fair 

market value in compliance with USP AP, as required by K.S.A. 79-503a and 79-505, is an 

issue oflaw, which is subject to de novo review. In re Protests of City of Hutchinson/Dillon 

Stores for Taxes Paid in 2001 and 2002, 42 Kan. App. 2d 881, 891-92, 221 P.3d 598, *605 

(Kan. App. 2009). 

B. Test for Reversibility. 

BOTA's reduction of Bliss's arena depreciation conclusion warrants relief. This 

Court must grant relief when: (I) BOTA "erroneously interpreted or applied the law"; (2) 

BOTA's order is based on a determination of fact that is not support~d to the appropriate 
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standard of proof by evidence that is substantial when vfowed in light of the record as a 

whole; or (3) BOTA's decision is "otherwise, unreasonable, arbitrary or capricious." 

K.S.A. 77-62l(c)(4), (7), and (8). Here, all three apply. 

BOTA's reduction mistakenly relies on its incorrect interpretation of Morowitz's 

opinion from a prior-year appeal. In the 2015 appeal of the Kansas Star Casino, Morowitz 

concluded that the Subject Property's ratio of gaming positions to arena seats was three 

times higher than the average of similar casinos. This analysis and conclusion was (I) not 

part of the record for this 2016-2017 appeal year, and (2) not synonymous with an opinion 

that the arena is only two-thirds overbuilt. And this was the only "evidence" BOTA relied 

upon when reducing Bliss's depreciation. BOTA's faulty conclusion is not supported by 

the evidence in the record, is not compliant with USP AP, and is arbitrary, thus warranting 

reversal. 

C. BOTA erred by reducing Bliss's arena depreciation by one-third. 

This Court heard and ruled on this exact issue in the 2015 tax-year appeal of the 

Kansas Star Casino. In that case, the parties used the same appraisers who used the same 

appraisal methodologies, and the Board ruled the same way. Specifically, for the 2015 tax 

year, the Board ruled that the Bliss appraisal was the most persuasive, but the Board 

reduced Bliss's depreciation from 52% to 35%. BOTA's Full and Complete Opinion for 

the 2016-2017 tax years states that "[f]ollowing our derivation of economic obsolescence 

in the prior tax year's decision, the Board finds that a total economic obsolescence of35% 

is proper for the tax years in issue." (R. Vol. I (part 2), p. 179, BOTA's Full and Compliete 
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Opinion, p. 12.) Said another way, the Board's obsolescence ruling in the 2016-2017 

consolidated hearing was based on the same rationale as the 2015 tax year. 

With respect to the 2015 appeal, this Court held that the Board's "conclusion that 

Jackson's 52% economic obsolescence figure should be reduced by one-third is not 

supported by evidence that is substantial when considering the record as a whole." The 

Court then remanded the matter to BOT A for further proceedings. The same result is 

appropriate in this matter and for the same reasons. 

BOTA's recitation of the law in Kansas concerning "fair market value'' is generally 

correct. (R. Vol. I (part 2), pp. 176-177, BOTA Full and Complete Opinion, pp. 9-10.) In 

summary, all real property; with the exception of agricultural-use property, in Kansas must 

be valued -at "fair market value." Fair market value is defined as the "amount in terms of 

money that a well-informed buyer is justified in paying and a well-informed seller is 

justified in accepting for property in an open and competitive market, assuming the parties 

are acting without undue compulsion." K.S.A. 79-503a. Furthermore, property tax 

appraisals must "be performed in accordance with generally accepted appraisal standards 

as evidenced by the appraisal standards promulgated by the appraisal standards board of 

the appraisal foundation." K.S.A. 79-505. These standards are the Uniform Standards of 

Professjonal Appraisal Practice, commonly known as USPAP. USPAP requires that an 

appraiser "be aware of, understand, and correctly employ those recognized methods and 

techniques that are necessary to produce a credible appraisal." 2014-2015 USPAP, 

Standard 1-l(a). 
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The cost approach is one of the three recognized approaches of determining fair 

market _value. The cost approach consists of three components: laI).d value, replacement or 

reproduction cost, and depreciation. Here, BOTA generally agreed with Bliss about the 

value of the land (with the exception of the classification of certain drainage areas) and 

replacement cost. Furthennore, BOTA mostly agreed with Bliss on the existence and 

quantity of depreciation. However, BOTA reduced Bliss's functional and external 

obsolescence determination by one-third. The difference between Bliss's obsolescence 

analysis and BOTA's obsolescence analysis is that Bliss determined that the arena was 

100% obsolete because it contributes no value to the overall property and never should 

have been built. BOTA, on the other hand, held (in 2015, incorporated by reference into 

20.16-2017) that "Mr. Jackson's report indicated that the arena was overbuilt by two-thirds; 

consequently, the 52% economic obsolescence figure used by Mr. Jackson should be 

reduced by a third to 35%." In re Equalization Appeal of Kansas Star Casino for the Year 

2015, Full and Complete Opinion at p. 5 (BOTA, Sep. 15, 2016), Appendix 2. In the 2015 

appeal, the reference to "Mr. Jacksoa's report" appears to be a mistake. Jackson, who co

authored the Bliss appraisal, did not suggest in any manner that the arena was two-thirds 

overbuilt. Rather, the Bliss appraisers determined that the arena was 100% obsolete and 

did not contribµte any value to the overall property. The only possible suggestion of the 

arena being two-thirds overbuilt came from Morowitz, who stated in his 2015 tax-year 

report that the size of the Kansas Star Arena "is inappropriate relative to its casino and 

hotel operations" and "as much as two-thirds of the arena seats may not be needed or are 
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functionally obsolete." In re Equalization Appeal of Kansas Star Casino for the Year 2015, 

No. 116,782, Memorandum Opinion, *28 (Kan. Ct. App. July 20; 2018). 

The question for the Court in 2015 was whether BOTA's conclusion that the arena 

was two-thirds overbuilt, rather than 100 percent overbuilt, waS' supported by the evidence. 

The Court concluded that it was not, for reasons stated below. However, the deficiency in 

the BOTA opinion goes even further in 2016-2017 because, for these years in issue, 

Morowitz never said that the arena "is inappropriate relative to its casino and hotel 

operations" and ('as much as two-thirds of the arena seats may not be needed or are 

functionally obsolete" in his 2016-2017 report. As such, not only was that information 

insufficient to support BOTA's d~preciation conclusion in the 2015 tax-year appeal, but 

such information was not even in the record for the 2016-2017 appeals at issue here. 

Even if the record did reflect those statements from Morowitz in the 20.16-2017 

appeals, as was the case in the 2015 tax-year appeal, such statements are not sufficient to 

support a USP AP-compliant appraisal analysis. To understand the difference between 

Bliss's opinion that the arena was 100 percent obsolete and contributes no value to the 

overall Subject Property and BOTA's opinion that the arena was one-third useful and two

thirds overbuilt, one must understand the concept of superadequacy and how it impacts 

value. 

The Appraisal of.Real Eshl.te, 14th ed. describes superadequacy as follows: 

A superadequacy is a type of functional obsolescence caused by something 
in the subject property that exceeds market requirements but does not 
contribute to value an amount equal to its cost. The superadequacy may have 
a cost to carry (i.e., higher operating costs) that must be considered. A 
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superadequacy is only curable ir it can be removed and value is added (or 
costs reduced) to the property ... by its rcmovaJ. 

Appraisal of'Real Estate, 14th ed .. p. 624, Appendix l. 

The textbook notes several methods of quantifying such supcradequacy. including. 

this example involving a swimming pool: 

lSJuppose that the presence of a swimming pool in an apartment building 
does not add any rental value to the units. The swimming pool would be an 
over-improvement and thus an item of functional obsolescence. If this 
!;wimmjng pool costs $5.000 per year to operate. that $5,000 would be an 
expense deducted from the income generated by the prope1ty. At a market
derived overall capitalization of8%, the loss of $5,000 in net income results 
in a $62,500 ($5,000/.08) penalty to the value of the property. In other words, 
cur.ing the functional problem of the unnecessary swimming pool would 
increase the market value of lhe apartment building by $62.500. 

Appraisa l of Real Estate. 14th ed., p. 625, Appendix 1. 

The textbook also describes ·'the functional obsolescence procedure·· as a method 

for estimating functional supcradcquacy. Specifically. the Appraisal of Real Estate 

textbook provides that "Figure 29.6 diagrams a mathematical procedure that can be used 

to calculate all forms of functional obsolescence caused by a deficiency or a 

superadequacy. whether the functional issue is curable or incurable.'' The Appraisal of Real 

Estate, 14th ed., p. 627-632, Appendix I. Figure 29.6 is presented as fo llO\vs: 

Figure 29.6 Procedure for Estimating All Forms of Functional Obsolescence 

Step l . Estimate Cost of Existlng Item 
Step 2. Subtract Depreciation Previously Charged 
Step 3. If curable, add Cost to Cure (All Costs) 

or 
If inQJrable, add Value of the Loss 

Step 4. If curable, subtract Cost of the Proper Items if Included in New Construction 
or 
If Incurable, subtract Depreciated Cost of the Proper Item if Included in New construction 
orsvbtractDepredated Value"' 

Step 5. Equals Depreciation for Functional Obsolescence 

' !"<Jmet!fT\es an e,:lstlr,g Item has value 1.V1related to cnsL 
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) 

(Id.) The textbook provides several examples of how to perform the calculation, but the 

bottom line is that an item's functional superadequacy for income-producing properties is 

depreciated cost, plus value of expenses, offset by the value of any income contributions. 

(Id.) 

Here, Bliss reduced the value of the overall property by the cost of the non

productive assets (the arena and conference center), which amounted to 52% overall 

depreciation. (R. Vol. 60, Ex. 356, pp. 117-118.) The additional overhead costs of the 

excess constructio!l from Phase la (temporary casino) to Phase lb (permanent casino and 

arena) were approximately $16 million to $20 million. 2014 expenses, which reflect full

year operations for the permanent casino and six months of operation of the arena 

($113,023,000), exceeded 2012 expenses, which reflect Phase la only-($96,469,000) by 

$16,554,000. (R. Vol. 60, Ex. 356, p. BLISS_l12.) Expenses for 2015 and 2016, in which 

the casino, arena, and later the conference center were operated, were just over $116 

million, reflecting an increase in stabilized expenses of about $20 million due to the 

addition of the arena and conference center amenities. Id. The "value" of a $20 million 

annual loss is estimated by multiplying it by the EBIIDA multiplier of7 .5, or $150 million. 

The additional revenue generated by the arena to offset such expenses was $2,344,346 in 

2015 and $2,257,032 in 2016. (R. Vol. 60, Ex. 353, p. 32.) Even using the highest revenue 

stream available, calendar year 2015, the value of the arena and conference center revenue 

is $17,582,595 ($2,344,346 x 7.5). Accordingly, strict application of the functional 

obsolescence procedure would result in the following estimate of functional obsolescence: 

$72,946,477 + $1~0,000;000- $17,582,595 = $205,363,882 (functional obsolescence) 
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In effect, Bliss, in concluding functional obsolescence of only $74,010,860, 

assumed that the arena was a break-even asset, adding no value, but not detracting from 

the value of the property either. This was a very conservative estimate because the arena 

does not break even. Rather, it is a massive mone'y-losing asset that detracts from the 

overall value of the property. This is not controverted. The profitability of the property has 

declined by over $15 million from 2012 to 2014. (R. Vol. 60, Ex. 356, p. 111.) That decline 

in profitability is not due to decrease in revenue - revenues have been flat over that time. 

(Id.) Rather, the decline in profitability is entirely the result of having twice as much real 

estate as is necessary to ·satisfy the available demand. 

No factual basis exists for BOTA's 35% obsolescence conclusion, and even if the 

supposed facts relied upon were in the record, 'Such facts are not sufficient for a USP AP 

compliant depreciation analysis. For these reasons BOTA's reduction of the Bliss 

obsolescence estimate is contrary to Kansas Jaw and not supported by the record. The Court 

should reverse that decision and conclude that the Subject Property suffers from 

obsolescence of 52%, consistent with the Bliss appraisal, or remand the matter to BOTA 

for further findings. 

CONCLUSION 

' 
;For the above reasons, the Court should overturn BOTA's Full and Complete 

Opinion and either adopt the Bliss appraised values ($77,659,000 for 2016 and 

$77,609,000 for 2017) or remand the matter for further proceedings at BOTA with 

instructions to adopt a USP AP-compliant obsolescence analysis that is supported by the 

record. 
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Depreciation Estimates 

Appraisers have several methods available for estimating depreciation. 
Each is acceptable and should result in roughly the same value as long 
as appraisers apply the methods consistently and logic.ally. The method 
(or methods) used in a particular assigr1m ent should reflect how an 
informed and prudent buyer \ovould react to the condition and quality 
of the property and the market in which the property is found. 

Th<> primary goals in the analysis of depredation are lo i dentify all 
forms of depreciation recognized by the market, to treat all these forms 
or depreci11Uon, and to charge only once for each form of depreciation 
(i.e., to avoid double-counting items of depreciation).' The three prin
cipal methods for estimating depreciation are 

the market extraction m eU1od 
the economic age-life method 
the breakdoWJJ m e thod 

Th(' various methods may be combined to solve 
specific problems, or each method may be applied 
separately to test the reasonableness of the estimates 
deriv('d from other methods. 

The three methods used 
to estimate depreciation 
are the market extraction, 
economic age-life, and 
breakdown methods. 

1. Addltlonal dlScus,l()n of the estimauon Of depreciatJon and numerous Wlmples can be tound In /ft Defense ofl/1e Cost 
Apr,ro«/1: A Joomq inro Commen:al Dep,eCllll/lln (Chica OJ: APp1alsal lnslitute. 201 I ) by E. Nelson 80M!S. 



Or thf\ economic- life would hav<' to be 33.51 years: 

10133.33 = 30% 

There would be- no justilicalion for cithc-r number. 
~ olc lhal the external obsolescence is caused by an oversupply in 

the market, and it is unlikely that such a situatiou will be permanenl. 
As supply and demand again approach equilib1ium, Lhe oversupply 
should disappear. 

Now suppose that Uw LO% loss i11 value due to external influences 
includes a dcclint> in l!md value estimated at $25,000. The losses in value 
to th£> land and the in-,provements would be accounted for as follows: 

Total Losses Due to External Influences $69,600 

less Loss hi Land Value - $25,000 

External Obsolescence 

Replacement Cost 
Less Ptiysical Deteriorabon 
Less External Obsolescence 
Value of Improvements 

Plus l and Value 
lndfcated Value by Cost Approach 

$44,600 

$696,000 
- $139,200 

- $44,600 

$512,200 

+$175,000 
$687,200 

The modified economic age-life techniques work best when rela
tively few adjustments need to be made to U1e economic age-life met.hod 
of estimating total depreciation. Usually, relatively nominal adjustments 
are made for curable physical items or for a functional m· external influ
ence. Ifmor<' than one atypical ele .. nwnt exists in a property, it may be 
advisable to use thP more detailed breakdown method. 

Breakdown Method 
The breakdown mt>Lhod is the most comprehensive and detailed way 
to me-asure depreciation because it segregates tot.al depreciation into 
individual romponelll parts: 

physical deterioration 
functional obsolescence 
external obsolescence 

Each step oflhe breakdown method calculates one type of depreciaLiou. 
The process is cumulative, with each step building on the results of the 
prior step until a ll forms of depredation have been c.onsidered. Alterna
tively, the depreciation calculation may begin with the estimation oflolal 
depreciation by the market extraction or ecouomic agf'-life method and 
then apply lh<' breakdown method to a lJocate lot.al depreciation into mot'<' .. 
precise components. ll1 other wm·ds, appraisers can s1.a11 from eiU1er 
the lop or the bottom of the flowchart sbo\lvn in l?ignre 29.2 and use tbe 
breakdown method to work toward the other end for a more complete 
understanding nf all the forms of depreciation present in a property. 
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Characteristics of tl1e different types of functional obsolescence 
a re illustrated in Table 29.4. Elements of depreciation not identified 
as physical delerloration or functioua l obsolescence must be external 
o hsolesccrw<·, which is discussed la ler in Lhis chap ter. 

Like th.e cw·abilily of physicaJ dctcrioratioo, there arc two major 
tests of eurability for functionaJ obsolescence caused by a deficiency 
or superadequncy: 

If spending Ule money to cure the item will result in a value lnenment 
equaJ to or greater than U1e e.xpencUture, the item is normally cmable. 
If spending the money to cure the item will not result in a valut> 
increment equal to or great.er than the expenditure but w ill allow 
existing items to maintain Uieir vahu\ tl1e item is a gain curable. 

Table 29.4 Types of Fuoctlonal Obsolescence 

Type Characteristics/ Measure 
Curable deficiency requiring 
an addlUon 

Curable !leficlency requiring 
substitut1on or modernliation 

Curable superadequacy 

lnCur'i!ble deflcie11cy 

Incurable superadequacy 

The subject property has functional obsolescence because It does not have 
something that other properties in the marl<et do have. Because the Item is not 
present, the property cannot be penalized for any lletenoration that the item 
would have Incurred ii it had been lncluded In the original construction. However, 
because it usually costs more to add an item to an existing property than to 
include It when the property was ot1glnally built, the excess cost to cure is the 
appropriate measure of functional obsolescence. 

A curable deficiency requiring substitution or modernization Is caused by something 
that is present in the subject property but is either substandard compared to other 
properties on the market or is defective and thereby prevents some other compo
nent or system in the property from working properly, The measure is the excess 
cost to cure. In addilion, the depreciated or remaining cost of tile eXistlng Item, 
which Is now worthless, must be deducted. 
A superaoequacy Is a type of functional obsolescence caused by something in 
the subject property that exceeds marl<et requirements but does not contribute 
to value an amount equal to Its cost. The superadequacy may 11ave a cost to 
carry (I.e., higher operating costs) that must be considered. A superadequacy is 
only curable if it can be removed and value is added (or costs reduced) to tne 
property-Including any salvage value-by Its removal. 
Tile subject property has tunctJOnat obsolescence because it Is missing a building 
component or design feature (e.g., a warehouse with unusually low ceilings) that 
is not economfcally feasible to correct 
An item of 1ncurable functional obsolescence caused by a superadequacy is a 
property component that exceeds market requirements. It represents a cost with
out any corresponding increment In value or a cost that the increment In value 
does not meet. Note that In some applications of the cost approach, the need to 
estimate the functional obsolescence attributable to an Incurable superadequacy 
is eliminated by using replacement cost instead of reproduction cost because 
superadequacles are not replicated in a replacement cost estimate. Nevertlleless, 
whether replacement or reproduction cost is used, any eKtraordioacy eXpense 
of ownership associated with the superadequacy Is quantified and deducted 
as a penalty from the value of the property. Essentially, !he property loses value 
through the added costs of ownership over time because the cornponent Is Incur
able. However, If the cost of ownership increases over time, the obsolescence may 
become curable. 
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lfthe cost to cure the item will not result in a value incl'eme nt grMter 
than the loss in value caused by the item or building component, then lhe 
item is lncurable. lf\mr.l.ionol obsolescenr.ec.an be corrected in two way1i: 

Thr funclional obsolesce.nee is cured by the properly ow1H!r whP.n 
this is economically feasible. 

(ff 

Market norms change, eliminating the c.ause oftl1e fun ctional obso
lescence. ln other words, the functional obsolesct>J1ce no longer exisls. 

Problem-Solving for Functional Obsolescence 
Estimating the effect of functional obsolescence is rarely as straight
forward as estimating the effect of physical deterioration because 
judging the relativr. utility of buildin g improvements Is more difficull 

The Curability and lncurablllty of Functional Issues 
The test of curability Is simply a companson of the value added to the Improvement If the functlonal problem 
Is corrected with the cost to cure the functional p,oblem of that lmprov~ment If the value added is greater 
than the cost to cure, the functional problem is curable. If the value added is less Ulan the cost to cure, the 
functional problem is incurable. 

In the simplest terms, the value added 1s the amount that the marllet value of the real estate increases if 
a specific Item is fixed. The value added is not the value of the item but rather the value that will be added to 
the property if the functional problem Is fixed. Af. an example, suppose a recently built home was designed 
wiU1 a standard forced-air heating system with a natural gas furnace. In the five years since the house was 
built. high-efficiency gas furnaces have begun to replace less-efficient standard models In new homes in the 
subject property's neighborhood. Paired data analysis ot a large pool of data comparing the recent sale prices 
of houses with high-efficiency furnaces and those wrth standard heating systems indir.ates a $3,000 premium 
for houses with a high-efficiency heating system In place. That $3,000 premium would be the value added for 
the subject property if the standard heating system were to be replaced with a more modern system. 

The cost to cure Is the amount that must be spent to correct the tunctlonat problem. In this case, eslJ
mates for the removal of a slightly depreciated heating system and replacement with a hlgh-efficlency sys
tem average around $3,500, Including all direct costs, Indirect costs, and profit The cost to cure of $3,500 
is greater man the $3,000 value added, so the functional Issue would be lncurable. However, suppose that 
the e~istmg heating system had a salvage value of $500 and a governmental incent/Ve program promoting 
the Installation of high-efficiency healing systems offered a $500 rebate on the Installation cost of a new 
system. Then the total cost to cure would be $2,500 ($3,500 - $500- $500), Wtiich would be less rhan 
the value added. making the functional problem curable. 

Most curable functional obsolescence is caused by some form of deficiency like the heating system of 
the house that is currently below the emerging standard for energy efficiency, but some superadequacies 
can be treated as curable depreciation. As an ex.ample, suopose that the presence of a swimming pool in an 
apartment building does not add any rental value to the units. The swimming pool would be an overimprove
ment and thus an item of functional obsolescence. If thi~ swimming pool costs $5,000 per year to operate, 
that $5,000 would be an e~pense deducted fiom the Income generated by the property. At a market-derived 
overall capitalization rate of 8%, the loss of $5,000 in net Income results 111 a $62,500 ($5,000/0.08) pen
alty to the value of the property. In otr1er words, curing the functional problem of the unnecessary swimming 
pool would increase the market value of the apartment bullding by $62,500. 

Now assume the problem of the unwanted swimming pool can be corrected for $10,000 by filling U1e pool 
and landscaping tile area. with rn8inteqance expenses reduced from the $5,000 to $500. The $500 loss in 
net Income would only penalize the value of the property $6,250 (at the same 8% capitalization rate), so the 
total benefit to the property of removing the swimming pool v.'Ould be $56,250 ($62,500 . $6,250). Clearly, 
the value added of $56,250 is gteaterthan the cost to cure of $10,000, so the functJonal problem or a swim
ming pool amenity that does not make apartment units more desirable to potential tenanis is a curable Issue. 
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loss cured ·will equal lhe value added once the cure is accomplished. 
Note that the value added is nol the same as lht> value reforred to in 
lht> fom'Ll1 step ofth r functional obsolescence prOC-E'dure (Figure 29.6). 

Now th<' cost to cure is compared with thr quantified loss. If the 
value added (once the cureis a ccomplished) is grealrr lha11 lhe cost Lo 
cure, then the funclional prolJlem is curable. Olhenvise, the functionaJ 
problem is incurable. The next s tep is to solve for the dollar amount of 
depreciation usiog tbe functional obsolescrnce procedure. 

Using the Functional Obsolescence Procedure 

Figure 29.6 diagrams a systematic procedure that can be used to cal
culate all forms of functional obsolescence caused IJy a deficiency or a 
superadequacy, whether the functional issue is curable or incurable. 
Use of this model helps ensurr that all components of fu nctional obso
lescence will be treated in a consistent manu~r, that none of the items 
will be tre.ated more than once, and that no double charges will be made 
for ite ms that have already be.en depreciated (i.e., charged under physi
cal deteJ•ioralion), which is particularly important for superadequacies. 

First., the cost of the existing item is ide11Lified.. If lhe item is a form 
of functional obsolescence caused by a deficiency l'<'.quiring an additi011, 
there will be no cos( for lhe item and zero will be entered on this line. If 
the item is a defkfoncy reqniring rehabilitation or reb.•ofit, there will be a 
cost for the item. Also, when replacement cost, rather than reproduction 
cost, is used as the cost basis, ty pically there will be 
no cost allotted fot• imy superadcquate items. As stated 
earlier in tl1<' text, all forms offu.nctional obsolescence 
present in the subject property would be included in a 
reproduction of that property, whereas a replacem ent 
structure is built to contemporary standards and would 
not have certain forms or obsolescence present In lhe 
subject lmprovemeul. 

The functional obsolescence 
procedure ensures U1at all 
items of functional obsoles
cence will be treated con-

Jn the second step, any depreciation lhal has al
ready been charged for U1e item is deducted. ln nearly 

sistently, that none WIii be 
considered more than once, 
and that double depreciation 
charges will not be made. 

Figute 29,6 Procedure for Estimating All Forms of Functional Obsolescence 

Step 1. Estimate Cost of Existing Item 
Step 2. Subtract Depreciation Previously Charged 
Step 3. 11 curable. add Cost to Cure (All Costs) 

or 
IF Incurable, add Value of the Loss 

Step 4. If curable, subtract Cost of the Proper Item if Included in New Construction 
or 

If Incurable, subtract Depreciated Cost of the Proper Item If Included In New Construction 
or subuact Depreciated Value' 

Step 5. EQuals Depreciation for Functional Obsolescence 

• Somellmes an e,lstlng l!tm nas value ullrejalJ!<l to cost 

$)00(,)0(X 

-$)00(,XXX 

+ $)00(,XXX 

+ $XXX,)(XX 

-$JOO'.~ 

- $xxx,xxx 
- $00,xxx 

$xxx,xxx 
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all instances, this depreciation will he physical deterioration . As in the 
first step , if U1e item does not already exist in U1e building, no deprecia
tion will have heP.n charged and zero will bP. en tered on tills line. 

lleg;1rdl<~ss oflhe Lypc offunctionaJ ollsolescenct\ appraisers a lways 
investigate a cosl lo cure lo determine whctllcr an item is curable or 
not. lftlle functional obsolescence is curable, Ule third step is to add up 
all the costs associated v.'itll curing the item. This includes U1c eost of 
purchasing and installing a new item (in duding entrepr<'neurfol incen
tive) and U1e cost ofremoving the old item, less any salvage value. If the 
functional obsolescence is incurable, the U1ird step is to add the valu<> 
of the loss attributable to the> obsolescence. This valu<> c.an be obtained 
by capitalizing an inconw loss (using an income multiplier or a capi
talization 1·ate) or U1rough analysis of market d;Ha such as paired sales. 

The fourth step involves the cost of the item iJ It were included as 
part of new construction, i.e., the proper ilen1's contribution to tlie re
plar.ernt>nt cost (or reproduction cost) If it had been pai1 of the original 
design rather Urnn bein~ the sou re<' of a functional problem. Thal cost 
is essentially ded ucted from lhe cost Lo cure in the third s tep to calcu
late the excess cost to cure a curable ilem. If the item is incurable, the 
depreciated cost listed in the fow-tb step is deducted from the ,,alue of 
the loss in the third step to yield U1e value of Ule loss over and above 
the cost of Ule item if installed in new constJ•uction. 

In the final step, the appraiser adds up all of the entries Lo derive 
thr total functional obsolescence attributable to ead1 factor. The model 
described here works for all types of fu nctional obsolescence. 

Examples of a Deficiency 
Some e.1:amples of deficienries indude 

inadequate JIVAC 
interior finish Urnt is lower quaJjty Utan Ule exterior 

110 landscaping where the market requfres it 
hallways Ulat a re Loo narrow 
access points Ulat are n ot ADA-complian t 

Consider a smaU office buildfog without air-conditioning in a mar
ket where Ulis feature is standard. Because of retrofit requirem en ts, it 
is more c.osUy to inslaJI the air-conditioning now than il would have 
been os a part of the original construction . The current cost to install 
the- a ir-conditioning is $12,000. If Ule work had been done a s a part of 
n.ew construction, U1e cost would have been only $ t 0,000. Installing air
conditioninp: wo11 Id a llow the~ property owner to raise rents, and <'ffeclive 
irross income would iner e,ase an c~slimal<'d $2,000 per year. ThP currf>nt 
clTecUve gross income multiplier (EG IM) is 7.0. The functional ohso
leset1a ce is curable becl1use the value increase ($2,000 x 7.0 = $14,000) 
is greater than the cost to cure ($12,000). 

628 The Appralsa/ of Reaf Estate 



CiJp)·r"(ghletl materi'iii,Uce11scd b,yJarrod Ki~fer 011 Jufle J, 2016 

1. Cost of Existing Item 
2. less Dep1eciation Previously Cha~W: 
3. Plus Cost to Cure (All Costs) 
4. less Depreciated Cost of the Proper Item If Included In New Construction 
5. Equals OepreclatiQn for Functional Obsolescence 

$0 
$0 

$12,000 
-$10,000 

$2,000 

Note that because the ~ir"conditl9nlng is not presentin the existing 
improvemen~ no cost is shown as the cost of the existing item and no 
deprecia_tion was charged (Steps 1 and 2). The cost to install the air-
conditioning as a part of new construction on the date of the opinion 
of value is $10,000 (Step 4), but the actual cost to retrofit and install the 
air-conditioning is $12,000 (Step 3). The curable functional obsolescence 
is the excess cost to cure, or $2,000 (Step 5). 

Now suppose Uiat installing an air-conditioning system in the of
fice is not economically feasible-e.g., the cUITent cost of the necessary 
renovations (say, $20,000) is greater than the value gained by adding 
the item ($14,000). In the analysis of functional obsolescence, two ele
ments must be identified for each building component: 

the cost to cure 
• the amount of loss caused by the component or the lack of the com-

ponent 

When the loss is cured, the amount of the loss essentially becomes the 
value added. In this case, the cost to cure is $20,000. If the item is cured, 
the value added (or reduction in loss) is only $14,000, which means the 
item is incurable. The depreciation charged is the amount of the loss, 
over and above the cost if installed new. In the previous example, the item 
was curable and the measure of depreciation was the excess cost to cure. 

1. Cost of Existing Item $0 
2. less Depreciation Previously Charged $0 
3. Plus Value of loss $14,000 
4. less Depreciated Cost of the Proper Item if Included ln New Construction - $10,000. 
5. Equals Depreciation for lna1rable Functional Obsolescence $4,000 

Again, because the air-conditioning is not present in the existing 
improvement, no deterioration was charged. The value of the loss is 
equivalent to the lost income attributable to the deficiency. The effect 
of this loss is partially offset by the $10,000 that would have been ex
pended to install air-conditioning as part of new construction. In other 
words, this building is losing $14,000 but it saved the $10,000 expense. 
The incurable functional obsolescence is $4,000. 

Now suppose that the value added is $7,000 instead of$14,000. The 
item is still incurable. 

1. Cost of Existing Item 
2, Less Depreciation Previously Charged 
3. Plus Value of Loss 
4. Less Depreciated Cost of the Proper Item if Included In New Construction 

$0 
$0 

$7,000 
-$10,000 

5. Equals Depreciation fo1 Functional Obsolescence -$3,000 
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The inclusion of air-conditioning is nol financially feasible in this case. 
Costs lo cure and losses sus1ained by a component can and do 

chan~e over lime. Items identified as incurable al one poin1 in lirm• can 
bccomf' curable and vice versa over the lif<• of the property. 

Now suppose HUil the office building has au ouldall~d a.ir-<:onditioning 
system that does not meet market standards and needs to be retrofitted. 
The reproduction cost of the existing air-conditioning system is $8,000, 
and the item is 25% physically deteriorated ($8,000 x 0.25 = $2,000). 
Thr. cost to remove the existing air-conditioning is $4,500, t11e salvage 
value of that equipment is $3,0001 and the current cost of installing an 
appropriate air-condHioning system is $12,000 ($10,000 to install t11e 
correct compon ent plus $2,000 to retrofit the space). The pt•operty can 
stiJJ t.,e expected lo increase effective gross income t.,y $2,000 per year 
(with an EGJM of 7.0) if an appropriate air-conditioning system is in
stalled, so lhe extra inrome generated ($14,000) would exceed the cost 
to cure ($4,500 - S3,000 + $12,000 =-$13,500) and the item is ther<•for<> 
curable. lf lhc corrcctail'-conditioning systrm had l>ecn installed as parl 
ofucw c011s truction, t11e c0sl would have been $10,000 and it would be 
15% depreciated. The dcpredated cost is $7,500. 

1. Cost of E.xlstlng item $8,000 

2. Less Depreciation Prevmusly Charged - $2,000 

3. Plus Cost to Cure (All Costs) + $13,500 

4. Less Depreciated Cost of the Proper Item ifh1cIuued In New Construction - $10,000 

5. Equals Depreciation for Incurable Funct1011a1 Obsolescence $9,500 

lo this case, application of the formula essentially removes the exist
ing component from cost (lhe$8,000 cost of the ensting equipment less 
physicaJ depreciation of$2,000already charged) in U1e first two steps and 
penalizes cosl l>y the. excess cost lo cure of $5,500 ($13,500 - $ t 0,000) 
in the third and fourth steps. 

Suppose that U1e existing equipment had no salvage value. The cost 
to cw-e the deficiency ($4,500 for removal of e:xisling equ_ipmenl plus 
$12,000 for iustallatiou oflhe new system, or $16,500) would exceed Lhe 
value gained by replacing the aiJ'-conditioning system ($14,000), a11d the 
item of functiona l obsolescence would be incurable. lf lhe $10,C)O{) item 
had been installed originally, it would be 250/o de preciated, l.r., with a 
current deprecialed cost of $7,500. 

1. Cost of Existing Item $8,000 
2. Less Depreciation Previously Charged - $2.000 
3 , Plus Value otloss + $14,000 

4. Less OeprerAated Cost of the Proper Item if Included in New Construction - $ 7 .500 
5. Equals Deprecfation for Incurable Functional Obsolescence $12,500 

Examples of a Superadequacy 
Some examples of superadequacies include 

excess ceiling h eight 
high-end finish in a Class C office building 
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a warehous<" wllh 60% office space in a market that prefers 25% 
office s pace 

A supPradequilcy is oncn dl fficull Lo cure. Consider an industrial 
bu ilding wilh 24-ll.. ceiling heigh ts wh<•r<' thC' market norm is 18-n. ceil
ings. The cosl ofa IJuilding with 24-ll.. ceilings is $1.2 million, whereas 
thr cost of a building with 18-ll ceiliugs is $ t.0 million. The subject 
building costs $5,000 more p er year to heat and cool than romparable 
p1•opcrties with 18-ft. ceilings in thP.subject'smarket. The extra $200,000 
spent in the original construc tion on the extra s ix feet of celling height 
adds no value Lo the properly and U1t~re is n o reasonable cost to cure, 
so lhe supcradequacy is incurable. 

In this lnsLance, the higher ceiling bas no value to be recorded io 
Step 4. ln the ca lcuJalion of ftmclional obsolescence, U1e amount en
tered as cost ff installed new is zero. Note also U1at if replacement cost 
is used, the $200,000 cost of U1e supcradequacy will bc eliminated and 
lhe measure of functional obsok sccncc- would br. only the rapitalizcd 
additional cosls of ownership. The extra ceiling height cosls tlw subject 
property $5,000 more per year than the costs incurred by competitive 
buildings, and analysis of income and exp ense data for comparable 
buildings yields a building capilalization ratt' of 12.5% in this m arket 
The incurable functional obsolt>sc.ence is $40,000 ($5,000/0. 125). Be
cause the, item is superadequate, it does not belong in U1e stnwture and 
there is no correcl r·cplacement component, so there is no entry in Step 
4. The re11lacernent cost calculaUon is as foJlows: 

1. Replacement Cost of Existing llem 
2. Less Depreciation Previously Charged 
3. Plus Value of the Loss 
4. Less Depreciated Value 
5. Equals Depreciation from Functional Obsolescence 

$0 
$0 

+ $40.000 
$0 

$40,000 

If reproduction <'Ost is used, the additional $200,000 cost of lhe su
peradequacy Vlrill not be eliminated, and $200,000 would be eutered in 
Step 1 -and the to% dPprecialion already charged in Step 2. 

1. Reproduction Cost of Existing Item $200,000 
2. Less Depreciation Previously Charged - $20,000 
3. Plus Value of the Loss + $40,000 
4. Less Depreciated Value $0 
5. Equals Depreciation from Functional Obsolescence S220,000 

Jf the cxlJ•a ce iling h eight does earn som e incom e in the marke.l, 
lhP calculations would be affcctt'd by thal value increme nt unrelated to 
c-nsL Suppose. the s ix fret of extra ceiling h t>ight yields a n extra $7,000 
i11 inc:-om~. At lhe 12.5% buildi ng eapillllization rate, the value a llri hul
able to the extra ceiling height would be $56,000 ($7,00010.125), which 
would be acc:-01mted for in Step 4 of the calculaUons: 
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1. Reproduction Cost of Existing Item 
2. Less Depreciation Prev1ous1y Cnarged 
3. Plus Value of the Loss 
4. l ess Depreciated Value 
5. Equals Depreciation from Incurable Functional Obsolescence 

$200,000 
- $20,000 

+ $40,000 
- $56,000 

$164,000 

In this <'.ase, th<' extra C<'iling height s till costs loo much a nd creates ad
ditional operating expenses, bul il does add $56,000 in value and thus 
reduces lhe functional obsoles<'ence charged to U1at fuuctional problem. 

Now suppose Ulat market research supports an income increase 
of $27,500 for the exu·a 6 feet of <'.eiling heigbt. At U1e 12.5% building 
capitalization rate, the 6-ft. height advantage has a value of $220,000 
($27,500/0.125). 

1. ReproductJon Cost of Exist! ng Item 
2. Less Deprec1at1on Previously Charged 
3. Plus Value of the loss 

4. Less Depreciated Value 
5. Equals Depreciation from Funt'lional Obsolescence 

$200,000 
- $20,000 
+ $40,000 

- $220,000 
$0 

ThP market norm may be 18 feel, but accordin~ lo Ule dalo U1is market 
want.s, aud w ilJ pay for, 24 feel. 

When estimating functional obsolescence caused by a superadequacy, the appraiser must remember 
whether the cost basis In the calculations is reproduction cost or replacement cost. A superacfequacy in an 
c.l.isting Improvement would not be Installed In a replacement structure, so the cost of that Item would not 
be Included in the estimation of funatlonal obsolescence when replacement cost figures are used. 

External Obsolescence 
Extemal obsolescen ce is a loss in value caused by negative t'XlernaUlies, 
i.e., factors outside a property. It is alm ost a lways incurable. External 
obsolescence can be tt•mporary or permanent For cxamplr , valut• Joss 
due Lo an oversupplied market may be regained wht>n Uie excess sup
ply is absorbed and the market wol'ks its way back to equilib1ium. In 
contl'OSl, Ule value loss due to p roxjmity to an environmental disaster 
m ay be permanent 

In Ule aftermath of the financial crisis of 2008, external obsolescence 
in oversupplied real estate markets was signi!icant, out those losses in 
valu e were not expected to be permanent in areas whe1·e tht> e<'ouumic 
base was sufficiently diverse to eventually recover. External obsoles
cence is sometimes called economic obsolescence because economic 
facLors outside U1e control of property owners, like mortgage interest 
rates a nd changing employment levels, can have large effects on lhe 
value of real esL1te. 

External obsnlcsce111:c usually has a mc1rkelwide effect and iunu
ences a whole class of properties, rather than jus t a s ingle property. 
I lowever, exlerual ollsolesceuce may affect only one property when its 
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BEFORE 'FHE BOARD OF TAX APPEALS 
STATE OF KANSAS 

IN THE MA TIBR OF THE 
EQUALIZATION APPEALS OF KANSAS 
ST AR CASINO, L.L.C. FOR THE YEAR 
2015· Il'J SUMNER COUNTY, KANSAS 

Docket Nos. 2015-3737-EQ 
and 2015-3738-EQ 

· .. . 
FULL AND COMPLETE OPINION 

. Now the above-captioned matters come on for consideration and decision by the Board of 
Tax Appeals of the State of Kansas. Tue Board conducted a hearing in these matters on May 4 
and 5, 2016. The Taxpayer, Kansas Star Casino, L.L.C., appeared by Jarrod Kieffer, Frank 
Basgall, and Lynn Preheim, Attorneys. The County of Sumner appeared by David Cooper and 
Andrew Holder, Attorneys. The tax year in issue is 2015. 

This matter was fully submitted with the receipt of the County's proposed findings of fact 
and conclusions oflaw on June 6, 2016 .. The Taxpayer made its submission on June 3, 2016. 
Toe Board issued its Summary Decision on June 15, 2016 and the Taxpayer requested that the 
Board issue a Full and Complete Opinion on June 17, 2016. 

The subject matters of these tax appeals are two tracts of real estate in Mulvane, Sumner 
County, Kansas described as follows: 

Docket Number 2015-3737-EO 
777 Kansas Star Drive, also known as Parcel Identification 
Number 096-022-04-0-00-00-002.00-0 

Docket Number 2015-3 738-EO 
A tract on East 140th A v·enue North known as Parcel 
Identification Number 096-022-04-0-00-00-003.01-0 

Facts 

The subject properties are classified as "Commercial" and appraised as follows: 

Docket 
Land Building Total 

Num.bct 
2015-3737-EQ $18,497,500 $157 900000 $176,397,500 
2015-3738-EQ 202,500 0 202,500 

TOTAL $18,700,000 157,900,000 $176,600,000 
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Docket Noa. 2015-3737-EQ and 2015-8738-EQ 
Sumner County, Kansas 
Page 2 

The parcel in Docket Number 2015-3738-EQ is a two-acre tract ofland that is leased to 
the City of Mulvane for a fire and ambulance station. 

The subject property in Docket Number 2015-3737-EQ is a casino, convention center, 
and equine show ring located on 195.31 acres of land. 

The casino operates under a license from the State of Kansas and pursuant to that license, 
is required to have the ancillary items such as equine center and convention center. The 
evidence shows that these ancillary items do not increase the subject property's net operating 
income. 

Mr. Richard Jortberg, appeared for Sumn~r County and testified on the County's behalf. 
Mr. Jortberg is a commercial real estate appraiser and has appraised casinos in two Colorado 
counties. ·He bas a MAI designation from the Appraisal Institute. 

Mr. Jortberg has appraised the subject property from 2012 through 2015. For the current 
tax year, 2015, Mr. Jortberg found that the subject property's appraised value is $167,000,000, 
based on the cost approach. The highest and best use of the subject property is the current use. 

As for the arena area, Mr. Jortberg characterized it as a loss-leader to attract potential 
gamblers and to provide goodwill. 

For a replacement cost new, Mr. Jortberg estimated an amount of$155,577,719. That 
figure is based on the subject property's actual construction costs, adjusted for inflation, and 
includes a 12½% entrepreneurial incentive amount. 

A 1.11 % allowance for physical depreciation was applied. The functional/economic 
obsolescence amounted to $3,813,000. · 

Based on Mr. Jortberg's cost approach, the replacement cost new less depreciation of the 
subject property is $150,035,680. 

For the land value, Mr. Jortberg valued 195½ acres of it at $86,957 per acre. That value 
is based primarily on the adjusted sales prices of the subject property, although it sold for 
$84,151 per acre. Three other land sales were considered. Two properties in the immediate 
vicinity of the subject property were optioned for $55,000 per acre. The fifth sale is the sale of 
the casino property in Dodge City that sold for $10,000 per acre. 

As noted above, Mr. Jortberg's cost approach concludes with a value of $167,000,000, 
for the subject property. 

Mr. Cory Morowitz, a consultant and not an appraiser, appeared for the Taxpayer and 
testified on the Taxpayer's behalf. Mr. Morowitz has a Masters in Business Administration 
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Docket Nos. 2015-3737-EQ and 2015-3738-EQ 
Sumner County, Kansas 
Page 3 

degree from the Wharton School and has taught classes on and advised potential investors in 
purchasing a casino operation. 

Mr. Morowitz testified that the subject property is the only casino in the Wichita marlcet 
and that the market in neighboring areas is either saturated or that the population density would 
not support a casino. 

Mr. Dan Ihm, Vice-President and General Manager of the casino, testified that he has 
worked in the casino industry since 1994 in numerous locations. He testified that profit is made 
from the gambling income and that the equine center and convention center loses money for the 
Taxpayer. The Wichita-area market for convention center/concert space is competitive. Only 
because of the licensing requirements did the Taxpayer construct the equine space and the · 
convention center/concert space. 

Mr. Ihm also testified that there are 63½ acres ofland leased to Mr. Mark Hardison, a 
farmer. As of the time of the hearing, Mr. Hardison was growing wheat and soybeans on this 
land. This land is not necessary to the operation of the casino or any of its ancillary structures. 

Mr. Robert Jackson, a Kansas certified general appraiser, appeared for the Taxpayer and 
testified that he and Mr. Robert (Robin) Marx, MAI, SRA, perfonned a fee appraisal of the 
subject property that concluded with a value of$76,000,000. 

Mr. Jackson's appraisal is also based on the cost approach. For a replacement cost new, 
Mr. Jackson used an inflation-adjusted reproduction cost ofthe improvements·to the subject 
property. This amounts to $348.90 per square foot or $146,126,757. That amount is inclusive of 
any entrepreneurial incentives. 

A 4% allowance for physical depreciation was applied. The subject property is two years 
old and it is estimated to have a 50-year ec.onomic life. 

Functional or economic obsolescence in the amount of $72,946,477, or 52% of the 
. replacement cost new less physical depreciation, was applied to account for the requirements of 

the Taxpayer's license to operate the casino. As noted above, having the convention center, 
pavilion, and equine center are requirements to operate but do not provide a profit for the 
Taxpayer or a return on its investment In addition, due to market conditions, the net operating 
income achieved at the subject property has declined after the subject property initially opened 
and is now rather flat. 

Based on Mr. J ackson>s cost approach, the replacement cost new less depreciation of the 
subject property is $67,335,210. 

For the land value, Mr. Jackson valued 119.8 acres of it at $7§,500 per acre. That value 
is based on the adjusted sales prices of the subject property as well as other casino site sales-
one being in Dodge City and the other in suburban Kansas City, Kansas. 
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Mr. Jackson then included a deduction of $497,839 as an anticipated cost to complete. 
Al'. noted above, Mr. Jackson's cost approach concludes with a value of $76,000,000, for the 
subject property. 

The Taxpayer requests that the portion of the subject properties leased to the farmer be 
classified as agricultural and appraised at its agricultural use value. The Taxpayer called the 
Sumner County Appraiser, Ms. Cindy Magill to testify. She testified that the predominant use of 
the subject property is a commercial, casino use and that the 63½ acres being farmed provides 
minimal, if any, income to the Tax.payer. Since the predominant use is commercial, the County 
feels that the entirety of the subject property is properly classified as commercial. 

The lease to Mr. Hardison.is dated December 20, 2013, and is an automatically renewing 
annual lease. The lessee is required to mow the drainage areas ofland· and may plant grain crops 
on tillable portions of the subject property. In return, the lessee is allowed to keep the entire 
proceeds from the fields of grain. See Exhibit 26. 

Applicable Law and Board Conclusions 

All real and personal property in Kansas is subject to taxation on a uniform and equal 
basis unless specifically exempted: Kan. Const. Art. XI,§ !(a); K.S.A. 79-101. It is the duty of 
the legislature to provide for a uniform and equal rate of assessment and taxation. See id. 
Pursuant to its constitutional dictate, the legislature has enacted a statutory scheme to ensure 
property is appraised for ad valorem tax purposes in a uniform and equal manner. Central to this 
statutory scheme is the requirement that property be appraised at fair market value as of January 
1 of each taxable year. See K.S.A. 79-145S. 

Each parcel of non-agricultural real property in Kansas is appraised at its fair market 
value. K.S.A. 79-S0~. The term "fair market value" is defined as that "amount in terms of 
money that a well-informed buyer is justified in paying and a well-informed seller is justified in 
accepting for property in an open and competitive market, assuming the parties are acting 
without undue compulsion." K.S.A. 2015 Supp. 79-503a. 

K.S .A. 79-102 defines ''real property" and ''real estate" to "include not only the land 
itself, but all buildin~, .fixtures, improvements, mines, minerals, quarries, mineral springs and 
wells, rights and privileges appertaining thereto!' (Emphasis.added.) Because real property is 
defined to include all rights and privileges appertaining thereto, it is the "fee simple interest" that 
is valued for purposes of ad valorem taxation in the State of Kansas. See also In re Prieb 
Properties, L.L.C., 47 Kan, App. 2d 122, 130-31, 275 P.3d 56 (2012). The "fee simple interest" 
denotes "absolute ownership unencumbered by any other interest or estate, subject only to the 
limitations imposed by governmental powers of taxation, eminent domain, folice power, and 
escheat." The Appraisal of Real Estate, Appraisal Institute, at 111-112 (13 ed. 2008). "Stated 
another way, '[o)wnership of the fee simple interest is equivalent to ownership of the complete 
bundle of sticks [property rights] that can be privately owned.'" Prieb, 41 Kan. App. 2d at 130 
citing The Appraisal of Real Estate, p.112. 
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In Kansas, the fair market value ofreal property for ad valorem taxation purposes is 
based upon the highest and best use of the property. PVD Directive #99-038. "Highest and best 
use" is the reasonably probable and legal use of vacant land or an improved property which is 
physically possible, appropriately supported, financially feasible, and that results in the highest 
value. The highest and best use must meet four criteria: legal permissibility, physical possibility, 
financial feasibility, and maximum productivity. The Appraisal of Real Estate, Appraisal 
Institute, at 278-279 (13th ed. 2008); Yellow Freight System, Inc., et al. v. Johnson County Board 
of Co. Comm 'rs, 36 Kan. App. 2d 210,217, 137 P.3d 1051, rev. denied(2006). 

In comparing the two appajsals submitted by the parties, the Board finds that Mr. 
Jackson's appraisal for the Taxpayer carries more weight than Mr. Jortberg's appraisal done for 
the County. 

Mr. Jortberg used a 12½% entrepreneurial incentive amount in calculating the 
replacement co~t new. However, the evidence does not show that if it were appropriate to 
include one in the first place, 12½% would be the proper figure. In this case, due to the 
circumstances of the subject property being a build-to-suit, owner-occupied property, any 
development costs are a part of the business rather than the real estate. 

For physical depreciation, the subject property was built in various phases between 2011 
and 2014. Mr. Jortberg used a physical depreciation figure of 1.11%. In contrast, Mr. Jackson 
used 4% that better accounts for the age of the subject property and its economic life. 

For the functional economic depreciation Mr. Jortberg uses 2.47% while Mr. Jackson 
uses 52%. Mr. Jackson's figure is based on the super-adequacy of the arena, convention center, 
and equine facility that do not provide an economic advantage to the subject property aside :from 
them being a licensing requirement. Mr. J ortberg disregards any super-adequacy. 

The evidence shows that the arena, convention center, and equine center do not
contribute to the overall profit of the subject property. In fact, they detract from it. Therefore, 
some allowance should be given to account- for this economic obsolescence. Mr. Jackson's 
report indicated that the arena was over built by two-thirds; consequently, the 52% economic 
obsolescence figure used by Mr. Jackson, should be reduced by a third to 35%. 

For the land value, Mr. Jortberg used the sale of the subject property in 2011, and the sale 
of the site for the Dodge City casino in 2007. Two other properties that had options to purchase 
were also considered. These two properties are in the immediate vicinity of the subject property. 

The subject property's land sold in two transactions for almost $87,000 per acre. The 
option on the two properties cited by Mr. Jortberg comes to $55,000 per acre. The Dodge City 
sale sold for $10,393 per acre. Inasmuch as the Dodge City market is dissimilar to the subject 
property's market, Mr. Jortberg rightly detennined that the Dodge City sale is not relevant for 
valuation of the subject property. Mr. Jortberg relied on $87,000 per acre for the land value 
without making any adjustment for time. 
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Mr. Jackson also considered .the same sales as Mr. Jortberg but also considered a second 
Dodge City-sale and the sale of the property for the Hollywood Casino in Kansas City, Kansas. 
These sales all adjust to $76,500 per acre. The Board finds that Mr. Jackson's land value is more 
persuasive as it considers the sales of those properties besides the subject property and makes 
proper adjustments to account for differences in time, size, amenities, and location. 

One issue raised by the Taxpayer involves the proper classification of portions of the 
land. In regard to 63½ acres of this land, the Taxpayer challenges the commercial use 
classification and asserts that this area consists of land devoted to agricultural purposes. 

As of the appraisal date, January 1, 201S, K.S.A. 2015 Supp. 79-1476 provided a 
definition for agricultural use land in Kansas, stating, in pertinent part, as follows: 

"ror the purpose of the foregoing provisions of this section the phrase 
"land devoted to agricultural use" shall mean and include land, 
regardless of whether it is located in the unincorporated area of the 
county or within the corporate limits of a city, which is devoted to the 
production of plants, animals or horticultural products, including, but not 
limited to: Forages; grains and feed crops; dairy animals and dairy 
products; poultry and poultry products; beef cattle, sheep, swine and 
horses; bees and apiary products; trees and forest products; fruits, nuts 
and berries; vegetables; nursery, floral, ornamental and greenhouse 
products. Land devoted to agricultural use shall not include those lands 
which are used for recreational purposes, other than that land established 
as a controlled shooting area pursuant to K.S.A. 32-943, and 
amendments thereto, which shall be deemed to be land devoted to 
agricultural use, suburban residential acreages, rural home sites or fann 
home sites and yard plots whose primary function is for residential or 
recreational purposes even though such properties may produce or 
maintain some of those plants or animals listed in the foregoing 
definition." 

There is no evidence that any recreational use is being made of the portions that are 
farmed. Mr. Hardison is fanning the property by gro_wing grain crops. The evidence does not 
show that it is being done for_personal purposes. Therefore, the 63 ½ acres should be classified 
as "Agricultural" and appraised at its agricultural use value of $11,970, as stipulated to by the 
parties. 

There are also areas that include drainage and stonn water retention. The Board finds 
that the need for these drainage areas is due to the commercial activities on the subject property, 
namely the buildings and parking lots. Furthennore, no agricultural activities take place on these 
areas. Therefore, those properties should remain classified as "Commercial." 
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Based on the evidence presented at the hearing, duly weighing such evidence, the Board 
determines that the appraised value of the subject properties for tax year 2015 totals 
$101,500,000, as set forth below. 

IT IS THEREFORE ORDERED that the subject properties shall be classified ahd 
appraised as follows: 

Docket 
Classification Lll.Dd Building Total 

Number 
2015-3737,E $10,100,000 $91,185,530 $101 85,530 
2015-3737- 11970 11,970 
2015-373S.: 202,500 202,500 

TOTAL $10,314,170 $91,185,530 $101,500,000 

IT IS FURTHER ORDERED that the appropriate Sumner County officials shall correct 
their records to comply with this order, re-compute the taxes owed by the Taxpayer, and issue a 
refund for any overpayment. 

Any party who is aggrieved by this order may file a written petition for reconsideration 
with this Board as provided in K.S.A. 77-529, and amendments thereto. See KS.A. 74-2426(b), 
and amendments thereto. The written petition for reconsideration shall set forth specifically and 
in adequate detail the particular and specific respects in which it is alleged that the Board's order 
is unlawful, unreasonable, capricious, improper or unfair. Any petition for reconsideration shall 
be mailed to the Secretary of the Board of Tax Appeals. The written petition must be received 
by the Board within 15 days of the certification date of this order (allowing an additional three 
days for mailing pursuant to statute). 

Rather than filing a petition for reconsideration, any aggrieved person has the right to 
appeal this order of the Board by filing a petition with the court of appeals or the district court 
pursuant to K.S.A. 74-2426(c)(4)(A), and amendments thereto. Any person choosing to petition 
for judicial review of this order must file the petition with the appropriate court within 30 days 
from the date of certification of this order. See K.S.A. 77-613(b) and (c) andK.S.A. 74-2426(c), 
and amendmeµts thereto. Pursuant to K.S.A. 77-529(d), and amendments thereto, any party 
choosing to petition for judicial review of this order is hereby notified that the Secretary of the 
Board of Tax Appeals is to receive service of a copy of the petition for judicial review. Please 
note, however, that the Board would not be a party to any judicial review because the Board does 
not have the capacity or power to sue or be sued. See K.S.A. 74-2433(f), and amendments 
thereto. 

If both parties are aggrieved by this order, and one party timely appeals this order to the 
district court (which necessitates a trial de novo pursuant to KS.A. 74-2426(c)(4)(A)) and 
amendments thereto, then this order will be deemed final and will render moot any pending 
petition for reconsideration or request for a full and complete opinion filed by the other party. If 
both parties are aggrieved by this order, one party timely appeals this order to the court of 
appeals (which would involve appellate review under the Kansas judicial review act), and the 
other party timely files a petition for reconsideration or request for a full and complete opinion, 
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then this order will be deemed non-final and the Board will proceed to render an order regarding 
reconsideration or a full and complete opinion, as applicable. 

· Unless an aggrieved party files a timely petition for reconsideration as set forth herein, 
this order will be appealable by that party only by timely appeal to the district court or the court 
of appeals as set forth above. 

The address for the Secretary of the Board of Tax Appeals is Board ofTax Appe.als, 
Eisenhower State Office Building, 700 SW Harrison St, Suite 1022, Topclca, KS 66603. A party 
filing any written request or petition shall also serve a complete copy of any written request or 
petition on all other parties. Please be advised that the administrative appeal process is governed 
by statutes enacted by the·legislature and no further appeal will be available beyond the statutory 
time frames. 

IT rs so ORDERED 

TIIB KANSAS BOARD OF TAX APPEALS 

~C-~ 
RONALD C. MASON, CHAIR. 

~~ER 

DEVIN SPRECKER, BOARD MEMBER 

I9Ji-LENE R. ALLEN, SECRETARY 
{ / 
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CERTIFICATION 

I, Joelene R. Allen, Secretary of the Board of Tax Appeals of the State ofKansas, do hereby 
certify that a true and correct copy of this order in Docket Nos. 2015-3737-EQ and 2015-3738-EQ and 
any attachments thereto, was placed in the United States Mail, on this /S'lf) day of September 2016, 
addressed to: 

David Krasn, Vice President of Corporate Tax 
Kansas Star Casino, L.L.C. 
Suite 100 
600 Star Brewery Drive 
Dubuque, Iowa· 52001 · 

Jarrod Kieffer, Attorney 
Lynn Preheim; Attorney 
FrankK. Basgall, Attorney 
Stinson, Leonard, Street, LLP 
Suite 300 
1625 North Waterfront Parkway 
Wichita, Kansas 67206-6620 

I 
Cindy Mat,>ill, Sumner County Appraiser 
Sumner County Courthouse 
501 North Washington Avenue 
Wellington, Kansas 67152 

David Cooper, Aitomey 
Andrew Holder, Attorney 
Fisher, Patterson, Sayler, and Smith, L.L.P. 
3550 Southwest 5lh Street ' 
Topeka, Kansas 66606 

Dannetta Cook, Sumner County Treasurer 
Sumner County Courthouse 
Post Office Box 190 
Wellington, Kansas 67152-0190 

IN TESTIMONY WHEREOF, I have hereunto subscribed my name at Topeka, Kansas. 
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