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Nature of the Case 

A jury convicted Theodore James Purdy of statutory rape and aggravated 

indecent liberties with a child. The district court imposed a controlling life 

sentence. This is Mr. Purdy's direct appeal. 

Issue(s) Presented 

Issue #1: The district court erred by admitting Mr. Purdy' s involuntary 
statements to police officers. 

Issue #2: The record contains insufficient evidence to show that Mr. Purdy' s 
"confession" was sufficiently trustworthy to support the 
convictions absent additional corroborating evidence. 

Issue #3: The district court erred by admitting out-of-court statements by 
the complaining witness without allowing Mr. Purdy to cross
examine her. In the alternative, the district court failed to instruct 
the jury that it could not consider the out-of-court statements for 
the truth of the matter asserted. 

Issue #4: The district court erred by admitting a video interrogation where 
the officer repeatedly invited Mr. Purdy to comment on whether 
A. L. was truthful or a liar. 

Issue #5: The district court erred by instructing the jury that Mr. Purdy 
could knowingly or recklessly commit aggravated indecent 
liberties with a child. 

Issue #6: The prosecutor improperly argued facts not in evidence. 

Issue #7: Cumulative error deprived Mr. Purdy of a fair trial. 

Statement of Facts 

Theodore James Purdy was a 26-year old Afghanistan combat veteran (R.6, 

154-55). Allison, a woman who Mr. Purdy worked with at Topeka Correctional 
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Facility and who he started dating, moved into his house. (R.6, 155). Allison had 

a 3-year old daughter, A.L. (R.6, 155). As a result, Mr. Purdy took on a role of 

step-father, although he had no parenting experience. (R.6, 155). At one point, 

Allison's father lived with them, but the couple asked him to move out. (R.6, 

155). 

One day after working a shift at the prison, Allison's father and A.L. 

weren't home. (R.6, 155). Mr. Purdy was eventually confronted by police officers, 

who indicated that allegations had been made against him. (R.6, 158). Eventually, 

Allison and A.L. returned with Mr. Purdy to their home. (R.6, 158). 

Mark Montague, a Jackson County sheriff officer, contacted Mr. Purdy and 

asked to speak with him; Mr. Purdy met him at the law enforcement center. (R.6, 

159). Mr. Purdy denied ever improperly touching A.L. (R.6, 129). The officer 

later came out to Mr. Purdy's house, and Mr. Purdy consented to a search. (R.6, 

159). At this point, Mr. Purdy was no longer allowed to have in-person contact 

with A.L. (R.6, 160). 

The officer asked if Mr. Purdy would take a polygraph examination, and 

Mr. Purdy agreed. Mr. Purdy met with K.B.I. Agent Bridges five days later. (R.6, 

106). Agent Bridges spent about an hour asking Mr. Purdy questions for the 

polygraph examination and Mr. Purdy denied ever touching A.L. improperly. 

(R.6, 110). Agent Bridges suggested to Mr. Purdy that people are curious and 



3 

make mistakes. (R.6, 121, exh. 1, 2:17:23). After completion of the polygraph 

examination, the agent confronted Mr. Purdy with the "results" showing that 

there was "no doubt whatsoever you had some sort of contact." (R.6, 121, exh. 1, 

2:21:50). Mr. Purdy became visibly upset and agitated and reiterated that he had 

not improperly touched A.L. (R.6, 121, exh. 1, 2:21:50). Agent Bridges insisted 

that Mr. Purdy was lying, but explained that if Mr. Purdy admitted that he 

touched A.L. and was sorry and would guarantee that it would not happen 

again, they could "work with" that and that they could arrange for treatment or 

family counseling. (R.6, 121, exh. 1, 2:29:15). 

In an agitated state, Mr. Purdy recalled a time when A.L., who was in the 

process of potty training, had an accident. (R.6, 163). Mr. Purdy indicated that he 

put her in the bathtub to clean her and that he used his finger to make sure that 

A.L. was clean. (R.6, 163). He testified that it made him uncomfortable and he 

didn't tell anyone about it because he was worried about whether his fiancee 

would stay with him. (R.6, 163). 

During the interrogation, Agent Bridges indicated that if Mr. Purdy put his 

finger inside of A.L. for minutes, it could not be a mistake but that if "if it goes in 

for two, three seconds, I can justify that." (R.6, 121, exh. 1, 2:31:44). In response, 

Mr. Purdy said that his finger may have been in A.L's vagina for "maybe five" 

seconds at the most. (R.6, 121, exh. 1, 2:32:26). In response to the agent's leading 
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questions about how many times it happened, Mr. Purdy indicated that it only 

happened once. (R.6, 121, exh. 1, 2:34:58). Mr. Purdy indicated that he was 

remorseful and indicated that it was an accident. (R.6, 121, exh. 1, 2:39:16). 

After Agent Bridges completed his interrogation, Officer Montague 

followed up and indicated that he did not think that Mr. Purdy was a bad guy or 

a monster, but suggested that perhaps Mr. Purdy acted out of curiosity. (R.6, 121, 

exh. 1, 2:47:06). Mr. Purdy appeared extremely distressed and explained that he 

was just trying to make sure that A.L. was clean. (R.6, 121, exh. 1, 2:47:56). The 

officer asserted that he did not believe that it was possible for Mr. Purdy to 

accidentally have his finger inside of A.L.' s vagina for five seconds. (R.6, 121, 

exh. 1, 3:07:41). Mr. Purdy was arrested shortly thereafter. (R.6, 121, exh. 1, 

3:10:11). 

After being taken to jail, but before being processed, Mr. Purdy indicated 

that he wanted to speak to the officer again to see if anyone had contacted his 

fiancee. (R.6, 134, 162). The officer again asked if Mr. Purdy hadn't acted out of 

curiosity. (R.6, 163). After speaking to the officer, Mr. Purdy was taken back to 

the interview room, where the officer had Mr. Purdy repeat their off-camera 

conversation. (R.6, 134). During that recorded statement, Mr. Purdy indicated 

that he did not accidentally put his finger in A.L's vagina, but that he acted out 

of curiosity. (R.6, 134, exh. 2). 
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Mr. Purdy suffers from posttraumatic stress disorder stemming from his 

combat experience in Afghanistan. (R.3, 67). Furthermore, he indicated that he 

suffered from depression from childhood. (R.3, 67). At trial, Mr. Purdy described 

that "when I get pressured or anything, I have very high anxiety. And I get into a 

bubble or a little thing, and will just say what they want to hear to get out of it." 

(R.6, 161). He explained that when he said he was acting out of "curiosity," he 

was just repeating what the officers had said. (R.6, 162) 

The state charged Mr. Purdy with statutory rape and aggravated indecent 

liberties with a child. (R.l, 39). The state sought to have A.L. declared unavailable 

as a witness, but the district court, after examining her, declared that she was 

available. (R.3, 31). Notwithstanding, the state did not call A.L. or her 

grandfather as a witness at trial. (R.6, generally). The only evidence introduced 

by the state to prove the charged offenses was Mr. Purdy' s "confession." (R.6, 

generally). 

The jury convicted Mr. Purdy as charged. (R.l, 182). The district court 

denied Mr. Purdy' s motion for a departure and imposed concurrent life 

sentences. (R.l, 213). Mr. Purdy filed a timely notice of appeal. (R.l, 225). 

Argument and Authorities 

Issue #1: The district court erred by admitting Mr. Purdy' s involuntary 
statements to police officers. 
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Preservation 

Mr. Purdy filed a motion to suppress his statements because they were 

involuntary. (R.l, 81, 121). The district court overruled the motion by written 

order. (R.l, 133). Mr. Purdy renewed the objection at trial. (R.6, 121, 135). 

Therefore, this issue is properly before this Court on direct appeal. 

Standard of Review 

When reviewing a trial court's decision on a motion to suppress a 

confession, this Court uses two standards of review. The trial court's factual 

findings are accepted if supported by substantial competent evidence. The 

ultimate legal conclusion of voluntariness is determined de novo. State v. 

Swanigan, 279 Kan. 18, Syl. ,r 1, 106 P.3d 39 (2005). 

Analysis 

Mr. Purdy's statement was the product of a combination of coercive police 

interrogation tactics and mental illness. These techniques overcame Mr. Purdy's 

will and rendered his statements involuntary. The admission into evidence of the 

involuntary statements violated Mr. Purdy' s rights pursuant to the Fifth 

Amendment to the Constitution which "command[ s] that no person' shall be 

compelled in any criminal case to be a witness against himself,"' Bram v. United 

States, 168 U.S. 532,542 (1897), and the Fourteenth Amendment which forbids the 

use of an involuntary statement at trial. Jackson v. Denno, 378 U.S. 368,385 (1964). 
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Substantive constitutional law prohibits the government from using an 

involuntary statement against an accused. Schneckloth v. Bustamante, 412 U.S. 218, 

225 (1973). When a defendant claims his or her statement was not voluntary, the 

prosecution has the burden of proving by a preponderance of the evidence that it 

was voluntary. The essential inquiry is whether the statement was the product of 

an accused's free and independent will. The voluntariness of a statement is 

determined by looking at the totality of the circumstances surrounding the 

statement and considering the following factors: (1) the defendant's mental 

condition; (2) the manner and duration of the interrogation; (3) the ability of the 

defendant to communicate on request with the outside world; (4) the defendant's 

age, intellect, and background; (5) the fairness of the officers in conducting the 

interrogation; and (6) the defendant's fluency with the English language. State v. 

Walker, 283 Kan, 587, 596-97, 153 P.3d 1257 (2007). Each of these factors is 

discussed below. 

Defendant's mental condition 

The officer testified that the interaction with Mr. Purdy was courteous and 

pleasant. (R.3, 43). But the video recording of the encounter shows that Mr. 

Purdy became more and more agitated as the interview with Agent Bridges 

progressed and the agent refused to accept Mr. Purdy's denials. (R.3, 51-52, exh. 

3). Mr. Purdy's body language portrays a person who is in great distress in the 
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face of the pressure being applied by the agent, moving his body back and forth 

and covering his face. 

Mr. Purdy testified that he suffers from posttraumatic stress disorder 

stemming from military service in Afghanistan. (R.3, 60, 66-67). Mr. Purdy also 

testified that he suffers from depression and was on 80% disability at the time of 

the interview. (R.3, 67). Law enforcement was aware of these conditions. (R.3, 

60). Mr. Purdy indicated that, pursuant to directions of Officer Montague, he did 

not take his psychotropic medication before the polygraph interview. (R.3, 65). 

He indicated that, when he is not taking the psychotropic medicine, he becomes 

a "completely different person" and gets "really anxious, nervous, go internal, 

and just want to be away from everyone." (R.3, 66). The video recording of the 

interview corroborates Mr. Purdy in a state of distress. 

Manner and duration of the interrogation 

The entire initial examination on October 20th lasted around three hours, 

with an introductory section, the polygraph examination, confrontation of Mr. 

Purdy with the "results" of the examination, and then revisiting him after his 

initial statements. (R.l, 136; R.3, 51-53, exh. 3). The officers gave Mr. Purdy one 

break and offered another. (R.l, 138). Officers did not appear to raise their voices 

or physically attack Mr. Purdy. But they did confront Mr. Purdy with claims that 
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he must be lying. (R.3, 51-52, exh. 3, 2:21:50). This factor does not appear to 

weigh either for or against voluntariness. 

Ability of the defendant to communicate on request with the outside world 

The record does not disclose that Mr. Purdy ever requested any 

communication with the outside world before the interview or whether he 

would have been allowed such communication. This factor does not appear to 

weigh either for or against voluntariness. 

Defendant's age, intellect, and background 

Mr. Purdy was 26-years old with a high school education. (R.3, 69). He 

spent five years in the military and was employed as a prison guard at the time 

of the interview. (R.3, 69). As noted above, Mr. Purdy suffered from 

posttraumatic stress disorder and depression, which was known to officers. (R.3, 

60, 67). The state did not put on any evidence that Mr. Purdy did not suffer from 

these conditions. This weighs against voluntariness. See State v. Swanigan, 279 

Kan. 18, 38-39, 106 P.3d 39 (2005)(low intellect and susceptibility to being 

overcome by anxiety are factors relevant to voluntariness). 

Fairness of the officers in conducting the interrogation 

During the interrogation, Mr. Purdy repeatedly denied improperly 

touching A.L. (R.3, 51-52, exh. 3, 2:18:47). In response, the agent indicated that 

there was "no doubt whatsoever that you are showing significant response" to 
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questions about putting something in A.L's vagina. (R.3, 51-52, exh. 3, 2:18:56). 

Mr. Purdy responded that questions about a little girl's vagina did make him 

very uncomfortable. The agent responded that the only time he sees the kind of 

reaction he says he saw with the polygraph interview is when someone is being 

deceptive. (R.3, 51-52, exh. 3, 2:21:06). The agent told Mr. Purdy that "there is no 

doubt whatsoever that you had some kind of contact." (R.3, 51-52, exh. 3, 

2:21:45). A few minutes later, the agent reiterated, "the only reason you would 

respond like that is if you had some kind of contact." (R.3, 51-52, exh. 3, 2:23:28). 

Faced with an officer that is confronting him with alleged "scientific" polygraph 

results that purported to show that he was not telling the truth, Mr. Purdy 

became even more visibly agitated. (R.3, 51-52, exh. 3, 2:24:00). The agent 

explainted to Mr. Purdy that the test results are not "voodoo" but are very 

"scientific." (R.3, 51-52, exh. 3, 2:25:15). 

The agent then changed tactics somewhat assuring Mr. Purdy that "I have 

a very good relationship with many of the prosecutors in the area." (R.3, 51-52, 

exh. 3, 2:25:35). He continued to accuse Mr. Purdy of not telling the truth. (R.3, 

51-52, exh. 3, 2:27:28). But then suggested to Mr. Purdy that "if this is a first time 

thing and it was a mistake, we can work with a first time thing" and that "if they 

are sorry and they guarantee something is not going to happen again, we can 

work with that. We can get people into treatment. We can get family therapy. We 
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can get family counseling. We can get all sorts of things going on to help out." 

(R.3, 51-52, exh. 3, 2:29:15 & 2:29:29). 

As discussed more fully in the next issue and incorporated herein by 

reference, the methods used by the officers in this case are well-studied coercive 

techniques that can easily lead to false confessions. Steven A. Drizin and Richard 

A. Leo, "The Problem of False Confessions ins Post-DNA World," 82 N.C.L. REV. 

891, 915 (2004)(interrogators seeking to coerce confessions should first present 

fake or exaggerated evidence that convinces suspect that situation is hopeless, 

then incentivize suspect to comply and improve hopeless situation). 

Faced with the "scientific" proof from the agent and the promises of 

possible alternative dispositions if he admitted doing something, Mr. Purdy 

suggested that he may have accidentally placed his finger in her vagina while 

bathing A.L. (R.3, 51-52, exh. 3, 2:31:06). Over the next ten minutes of 

interrogation, the agent pressed even harder to get to a version of "truth" that he 

would accept. Faced with a Hobson's choice, Mr. Purdy indicated that he could 

have penetrated A.L's vagina for several seconds while bathing her, although it 

was accidental and he stopped right away. (R.3, 51-52, exh. 3, 2:47:56). When 

Officer Montague took up the questioning, he said that he did not think Mr. 

Purdy was a bad guy or a monster, but that perhaps he was curious. (R.3, 51-52, 

exh. 3, 2:47:06). Mr. Purdy persisted in reporting that he was merely trying to 
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make sure that A.L. was clean after her bathroom accident. (R.3, 51-52, exh. 3, 

2:47:56). And Mr. Purdy was visibly even more upset. (R.3, 51-52, exh. 3, 2:49:10). 

An officer encouraging a suspect to tell the truth, by itself does not render 

a confession involuntary. State v. Swanigan, 279 Kan. 18, 34, 106 P.3d 39 (2005). 

But the Swanigan Court went on to hold that threatening a suspect with 

withholding benefits unless they confess is relevant to the voluntariness analysis. 

279 Kan. at 37. In Swanigan, the officers exhorted Swanigan to confess so they 

could report that he had cooperated. 279 Kan. at 32-33. The Swanigan Court held 

that such promises/threats weighed against voluntariness. 279 Kan. at 38 (citing 

Aguilar v. State, 751 P.2d 178 (N.M. 1988)("implied threats and promises, 

especially when knowingly made to a defendant with diminished mental 

capacity, rendered the confession involuntary")). 

In fact, such promises dilute the Miranda warning itself. Pursuant to 

Miranda, suspects must be told that their statements can and will be used against 

them. Miranda v. Arizona, 384 U.S. 436,469 (1966). The Miranda Court described 

the importance of this part of the warning: 

The warning of the right to remain silent must be accompanied by 
the explanation that anything said can and will be used against the 
individual in court. This warning is needed in order to make him 
aware not only of the privilege, but also of the consequences of 
forgoing it. It is only through an awareness of these consequences 
that there can be any assurance of real understanding and intelligent 
exercise of the privilege. Moreover, this warning may serve to make 
the individual more acutely aware that he is faced with a phase of 
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the adversary system-that he is not in the presence of persons 
acting solely in his interest. [384 U.S. at 469]. 

By falsely portraying himself as wanting to help Mr. Purdy to get treatment or 

alternative dispositions, the agent decreased the likelihood that Mr. Purdy 

understood that he was not in the presence of a person acting in his interest. 

In the instant case, in response to Mr. Purdy's denial of improper touching 

of A.L., Agent Bridges confronted Mr. Purdy with "scientific" polygraph 

"results" he said proved that Mr. Purdy had improperly touched A.L. He also 

indicated that if it had only happened one time and he was sorry, they could 

"work with that" possibly obtaining treatment or family counseling. Combined 

with Mr. Purdy's mental illness and the effects of his failure to take psychotropic 

medicine, like Swanigan, this factor weighs heavily against voluntariness. 

The defendant's fluency with the English language 

There was no evidence that Mr. Purdy had any difficulty understanding 

Englsh. This factors weighs in favor of voluntariness, although in light of Mr. 

Purdy' s obvious distress, his understanding of the language simply highlights 

the effectiveness of the agent's unfair tactics. This factor does not appear to 

weigh for or against voluntariness. 

Summary 

Viewing the totality of the circumstances, the statement in this case was 

not voluntary. The officer was interrogating a person that he knew had 
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posttraumatic disorder and depression. Although the interrogation was not 

extremely long and although the officer did not physically abuse or threaten Mr. 

Purdy, the officer's implicit promise of treatment or alternative dispositions after 

Mr. Purdy had repeatedly denied improper touching rendered his subsequent 

statements involuntary and therefore inadmissible for any purpose. Jackson v. 

Denno, 378 U.S. 368, 385 (1964). 

Although there was a short period between Mr. Purdy's first "confession" 

and his second "confession" there is no showing of attenuation that would make 

it clear that the second statement was not the fruit of the first interrogation and 

continued suggestion by the officer. See Missouri v. Seibert, 542 U.S 600 

(2004)(second confession made twenty minutes after first tainted confession not 

sufficiently attenuated). The entirety of Mr. Purdy's interactions with officers on 

October 20th were involuntary and all of the statement should have been 

suppressed. 

Issue #2: The record contains insufficient evidence to show that Mr. Purdy' s 
"confession" was sufficiently trustworthy to support the 
convictions absent additional corroborating evidence. 

Preservation 

"There is no requirement that a criminal defendant challenge the 

sufficiency of the evidence before the trial court in order to preserve it for 

appeal." State v. Farmer, 285 Kan. 541,545, 175 P.3d 221 (2008). Therefore, this 
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issue is properly before this Court on direct appeal. 

Standard of Review 

In determining whether the state met its burden of proof, this Court must 

consider all of the evidence, viewed in a light most favorable to the prosecution, 

and determine whether a rational factfinder could have found the defendant 

guilty of the crime charged beyond a reasonable doubt. State v. Parker, 282 Kan. 

584,597, 147 P.3d 115 (2006). Conviction on insufficient evidence violates the Due 

Process Clause. Jackson v. Virginia, 443 U.S. 307, 318 (1979). 

Analysis 

"[C]ustodial police interrogation, by its very nature, isolates and 
pressures the individual," and there is mounting empirical evidence 
that these pressures can induce a frighteningly high percentage of 
people to confess to crimes they never committed, see, e.g., Drizin & 
Leo, The Problem of False Confessions in the Post-DNA World, 82 
N.C.L.REV. 891, 906-907 (2004). [Corley v. United States, 556 U.S. 303, 
320-21 (2009)(quoting Dickerson v. United States, 530 U.S. 435 (2000))]. 

One important protection against convictions based on false confessions is the 

corpus delicti rule. See Allen v. Commonwealth, 752 S.E. 2d 856, 860 (Va. 2014). 

In State v. Dern, 303 Kan. 384,362 P.3d 566 (2015), the Kansas Supreme 

Court modified the "formal" version of the corpus delicti rule in cases where 

there is no tangible injury. 303 Kan. at 410. Application of the "formal" corpus 

delicti rule requires the state to provide evidence independent of an accused's 

confession to support a conviction. In other words, under the "formal" corpus 



16 

delicti rule, a conviction cannot be based solely on a confession. Because there 

was not independent physical corroboration of the alleged child sex offense 

against C.D. in Dern, the Kansas Supreme Court noted that application of the 

formal rule would have required reversal for insufficient evidence in that case. 

303 Kan. at 402. But the Dern Court did not stop at the formal rule. 

Instead, the Kansas Supreme Court exhaustively reviewed the history and 

purpose of the corpus delicti rule and problems with its application, especially to 

crimes that do not produce a tangible injury, like a child sex offense. 303 Kan. at 

403. After noting that many jurisdictions have abandoned or modified the 

corpus delicti rule, the Kansas Supreme Court adopted the trustworthiness test 

in cases where an offense would not produce a tangible injury. In such cases, the 

state can support a conviction with a II trustworthy confession or admission to 

crimes." 303 Kan. at 410. 

This is different than a simple voluntariness determination. Although 

involuntary statements are always unreliable, See Jackson v. Denno, 378 U.S. at 

385-86, not all voluntary statements are trustworthy. In fact, the protections 

related to involuntary confessions are not the same as those related to false 

confessions. See Cole v. State, 923 P.2d 820,829 (1996)(Alaska App. 1996)(under 

the Due Process Clause, 11 the goal of ensuring reliability appears to be secondary 

to others"). 
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Instead, the Kansas Supreme Court held that the "trustworthiness" test is 

"akin to the standard of review applicable to sufficiency of the evidence claims." 

303 Kan. at 411. The Dern Court explained "that the State carries a higher burden 

when establishing the corpus delicti through a trustworthy confession than it 

otherwise would if establishing the corpus delecti through the traditional means 

of evidence entirely independent of the defendant's statements." 303 Kan. at 403. 

The North Carolina Supreme Court echoed this sentiment: 

We wish to emphasize, however, that when independent proof of 
loss or injury is lacking, there must be strong corroboration of 
essential facts and circumstances embraced in the defendant's 
confession. Corroboration of insignificant facts or those unrelated to 
the commission of the crime will not suffice. We emphasize this 
point because although we have relaxed our corroboration rule 
somewhat, we remain advertent to the reason for its existence, that 
is, to protect against convictions for crimes that have not in fact 
occurred. [State v. Parker, 337 S.E.2d 487,495 (N.C. 1985)]. 

The Dern Court set forth the following non-exclusive factors to determine 

whether an uncorroborated confession is sufficient to support a conviction: 

(1) independent corroboration of details or specific facts contained in 
the confession; 
(2) the number of times the confession was made and the 
consistency or lack thereof between different versions of the 
confession; 
(3) the circumstances of the confession, including the identity of the 
person or persons to whom the confession was made and the state of 
mind of the defendant at the time of the confession; 
(4) the availability of the facts or details contained in the confession 
from sources outside the defendant's personal knowledge; 
(5) the defendant's age, education, experience, and mental health; 
and, 
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(6) if the confession was made to law enforcement, then the overall 
fairness of the exchange including whether there was deception, 
trickery, undue pressure, or excessive length. [303 Kan. at 411-12]. 

Each of these factors is discussed below: 

Independent corroboration of details or specific facts contained in the confession 

In Dern, the Kansas Supreme Court found that this factor resolved the 

question: "the facts establishing the crimes against [C.D.'s sister]-were 

corroborated by independent evidence. This corroboration was more than 

sufficient to cloak Dern' s entire confessional statement with reliability and 

trustworthiness, thus establishing the corpus delecti of the alleged crimes against 

C.D." 303 Kan. at 412. 

In the instant case, the state did not present any independent evidence to 

corroborate the essential details or specific facts contained in the confession. The 

state did not even call A.L. as a witness, so none of her out-of-court statements 

could be admissible as substantive evidence. Unlike Dern, the state entirely failed 

to provide any evidence of details or specific facts. Unlike Dern, this factor does 

not establish trustworthiness. 

The number of times the confession was made and the consistency or lack thereof between 
different versions of the confession 

The inculpatory statements in this case took place in two different 

encounters close in time. During the interrogation by Agent Bridges, Mr. Purdy 

initially denied any touching of A.L. (R.6, 121, exh. 1, 2:18:50). Then after being 
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confronted by Agent Bridges with polygraph "results" that conclusively showed 

that Mr. Purdy must have touched A.L., Mr. Purdy indicated that he may have 

accidentally touched A.L. while bathing her. (R.6, 121, exh. 1, 2:31:36). Finally, 

suggesting that it would mitigate the seriousness of the incident, and after 

Officer Montague repeatedly suggested that Mr. Purdy did not accidentally 

touch A.L. but perhaps touched her out of "curiosity," Mr. Purdy parroted 

Officer Montague and indicated that he touched A.L. out of curiosity. (R.6, 135, 

exh. 2.). 

The number of times the confession was made and the lack of consistency 

between versions does not establish trustworthiness in any way. Unlike a person 

who maintained a single and consistent story over multiple confessions, Mr. 

Purdy' s story changed in a short time as pressure from law enforcement 

mounted. 

The circumstances of the confession, including the identity of the person or persons to 
whom the confession was made and the state of mind of the defendant at the time of the 
confession 

The circumstances of the confession consisted of Mr. Purdy being worried 

about the possible loss of his family and incarceration for the rest of his life. The 

confession was made to trained police interrogators who had indicated they 

could "work with" and obtain treatment for a person who admitted his offense. 

And, simply viewing the video recording, Mr. Purdy was obviously in great 
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distress as law enforcement refused to accept his denials. (R.3, 51-52, exh. 3). The 

circumstances of this confession add nothing to its trustworthiness. 

The availability of the facts or details contained in the confession from sources outside the 
defendant's personal knowledge 

Mr. Purdy's statement did not include facts from sources outside of his 

personal knowledge, although it is not apparent how this factor would apply to 

the instant case. It is important to note that Mr. Purdy did not indicate that he 

touched A.L. out of "curiosity" until after Officer Montague had repeatedly 

suggested as much. 

The defendant's age, education, experience, and mental health 

As noted in the previous issue, Mr. Purdy was a 26-year old, high school 

graduate and was a native English speaker. But he testified that he suffered from 

posttraumatic stress disorder stemming from combat service and lifelong 

depression, and the state did not present any evidence to the contrary. Mr. Purdy 

testified that he was particularly susceptible to distress when he did not take his 

psychotropic medicine as he had not before the polygraph examination. (R.6, 

161). Again, the state did not present any evidence to the contrary. In light of the 

totality of the circumstances, Mr. Purdy's age, education, experience, and mental 

health does not establish the trustworthiness of his confession. 
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The overall fairness of the exchange including whether there was deception, trickery, 
undue pressure, or excessive length. 

Finally, as argued in the previous issue and incorporated herein by 

reference, the state engaged in tactics that were specifically designed to elicit 

confessions. Even if this Court holds that use of these tactics does not render the 

statements involuntary, the use of such methods certainly does not enhance the 

trustworthiness of the statements. 

On the contrary, commentators note that the tactic used by the 

interrogators in this case are specifically designed to manipulate an accused: 

interrogators first shift a suspect from confident to hopeless. Steven A. Drizin 

and Richard A. Leo, "The Problem of False Confessions ins Post-DNA World," 

82 N.C.L. Rev. 891, 915 (2004). "The investigator is likely to accuse the suspect of 

having committed the crime, cut off the suspect' s denials, roll past the suspect' s 

objections, and interrupt or ignore the suspect's assertions of innocence." Drizin 

and Leo at 915. In the instant case, Agent Bridges' used the "scientific" polygraph 

"results" to establish that "there is no doubt whatsoever that you had some kind 

of contact." (R.3, 51-52, exh. 3, 2:21:45). "The most effective technique used to 

persuade a suspect that his situation is hopeless is to confront him with 

seemingly objective and incontrovertible evidence of his guilt, whether or not 

any actually exists." Drizin and Leo at 915. 
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In the second step of the interrogation, "the investigator seeks to persuade 

the suspect that the benefits of compliance and confession outweigh the costs of 

resistance and denial- and thus that the only way to improve his otherwise 

hopeless situation is by admitting to some version of the offense." Drizin and Leo 

at 915. In the instant case, Agent Bridges suggested that he had a "good 

relationship" with local prosecutors and that, if Mr. Purdy would admit that he 

touched A.L. and was sorry, they could "work with" that, falsely suggesting that 

treatment or family counsel would be an available disposition. (R.3, 51-52, exh. 3, 

2:29:30). 

The interrogation in this case was a textbook example of the type of 

method criticized by Drizin and Leo. They note that while well-meaning 

interrogators might elicit true confessions, these same techniques also induce 

false confessions by persuading the innocent that their situation is hopeless and 

that the only way to save themselves from a worst-possible case outcome is by 

admitting to a minimized or less exculpatory version of the offense. Drizin and 

Leo at 918. 

Even if not so coercive as to render Mr. Purdy's statements involuntary, 

the use of deception and trickery by interrogators in this case certainly added 

nothing to the trustworthiness of Mr. Purdy's confession. In fact, it shows that it is 

a textbook example of what causes false confessions. 
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Summary 

Even applying the modified corpus delecti rule as announced in Dern, the 

state failed to introduce sufficient evidence to support the convictions in this 

case. Unlike Dern, the trial record in this case reveals a complete lack of 

independent corroboration of the essential facts of the confession. On the other 

hand, it does show the use of techniques that can very easily lead to false 

confessions. The concerns underlying any version of the corpus delicti rule - the 

avoidance of convictions based on false confessions - are front and center in the 

instant case. Because the state failed to provide sufficient independent evidence 

of the trustworthiness of Mr. Purdy' s confession and because the state's case 

relies entirely on Mr. Purdy' s confession, the record contains insufficient 

evidence to support the convictions. This Court must reverse and remand with 

directions to discharge Mr. Purdy from further liability. 

Issue #3: The district court erred by admitting out-of-court statements by 
the complaining witness without allowing Mr. Purdy to cross
examine her. In the alternative, the district court failed to instruct 
the jury that it could not consider the out-of-court statements for 
the truth of the matter asserted. 

Preservation 

Mr. Purdy entered a hearsay objection to testimony from Agent Brides that 

an allegation had been made that Mr. Purdy had put a crayon in A.L's vagina. 

(R.6, 110). The district court overruled the objection and admitted the testimony. 
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(R.6, 110). Therefore, this issue is properly before this Court on direct appeal. 

Standard of Review 

When the adequacy of the legal basis of a district judge's decision on 

admission or exclusion of evidence is questioned, this Court reviews the decision 

de novo. State v. Gunby, 282 Kan. 39, 47-48, 144 P.3d 647 (2006). 

Analysis 

During a pretrial hearing, over the prosecutor's objection, A.L. was found 

to be an available witness. (R.3, 31). As a result, any out-of-court statements from 

A.L. admitted to prove the truth of the matter asserted would violate K.S.A. 60-

460 (defining hearsay as a "statement which is made other than by a witness 

while testifying at the hearing, offered to prove the truth of the matter stated"). 

A.L.'s out-of-court statements 

Despite having been declared available, the state did not call A.L. as a 

witness. During the state's case-in-chief, the prosecutor asked Agent Bridges 

about out-of-court allegations: 

Q: Okay. Now, this allegation that was made, it was-was it pretty 
specific as far as what had occurred with this child's genitalia? 

A: Yes. The allegation that I was made aware of -

[DEFENSE COUNSEL]: Object as to hearsay. 

[PROSECUTOR]: Judge, it goes to the reason for his investigation as well 
as the reason that he asked Mr. Purdy certain questions. 
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THE COURT: I will overrule. You can proceed. 

A: The allegation I was made aware of was that Mr. Purdy had put a 
crayon or crayons into the little girl's vagina. And I asked Mr. Purdy 
about that. And he said that he had never put anything, crayons or 
anything else into the little girl's vagina. 

Q: Okay. Other than the specific allegation of the crayons being 
inserted into the child's vagina, did you expand on other scenarios 
with Mr. Purdy such as any object being inserted into the child's 
vagina? [(R.6, 110-11)] 

The agent in this case was relating allegations made by someone else, so it 

appears that he was relating a "statement which is made other than by a witness 

while testifying at the hearing." The state's primary response was apparently 

that the statement was not hearsay because it was not being offered for the truth 

of the matter asserted, but was being offered to explain the reason for the 

investigation and for the investigator's questions. This rationale is flawed for two 

reasons: (1) the reason for the investigation and for the investigator's question is 

irrelevant and (2) the district court and the prosecutor did not treat the substance 

of the answer as being admitted for some other purpose. 

Proper use of out-of-court statements 

In State v. Vontress, 266 Kan. 248, 970 P.2d 42 (1998), overruled on other 

grounds, State v. Schoonover, 281 Kan. 453, 133 P.3d 48 (2006), the Kansas Supreme 

Court considered a similar claim. A detective repeatedly testified regarding out

of-court statements from one Tara Dawson that she had obtained related to Mr. 
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Vontress' alibi defense. 266 Kan. at 46-47. The district court had sustained 

hearsay objections to the introduction of Dawson's out-of-court statements, but 

Mr. Vontress argued that the improper questions required a mistrial. 266 Kan. at 

252-53. 

The Vontress Court revisited the question of whether the statements were 

even inadmissible hearsay. The Vontress Court noted that "[w]hen an utterance 

previously made out of court is offered in evidence merely for the purpose of 

establishing what was then said, and not for the purpose of establishing the truth 

of the statement, the statement is not hearsay. If relevant, it is admissible through 

the person who heard it." 266 Kan. at 253 (emphasis added). 

The Vontress Court held that Mr. Vontress put his whereabouts on the 

morning of the murder in issue by introducing alibi evidence and concluded that 

Dawson's statements "were not offered for the truth of the statements, but were 

offered to demonstrate inconsistencies in Vontress' alibi statements and to 

explain why [the detective] interviewed Vontress three times the day after the 

murder." 266 Kan. at 253. Finally, the Vontress Court noted that Dawson's 

statements "would have been admissible if the jury had been informed of the limited 

purpose and instructed how it was to weigh that testimony." 266 Kan. at 253 

(emphasis added). Vontress teaches that out-of-court statements can be admitted 

to prove something other than the truth of the matter asserted (1) if that other 
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fact is relevant and (2) if the jury is properly instructed regarding the limited use 

of the evidence. 

A.L.'s statements were neither relevant nor their use limited in this case 

Unlike Vontress, Mr. Purdy did not introduce any evidence that would 

have made the reason for questioning by law enforcement or the particular 

questions asked by law enforcement relevant. Mr. Purdy had never claimed that 

law enforcement was randomly selecting him for interrogation. The agent in this 

case could have simply testified that he asked Mr. Purdy questions about 

whether he had ever put anything in A.L's vagina. If Mr. Purdy had cross

examined the agent regarding the reason for asking such questions, it might have 

opened the door to admission of the allegations. But Mr. Purdy never asked such 

questions. As a result, even if A.L.' s out-of-court statements were admitted to 

prove something other than the matter asserted, the state failed to show that the 

"something other" was relevant in this case. 

Finally, even if the state and the district court was right and A.L.' s 

statements were admitted to prove something other than the matter asserted, the 

jury was never told it was limited in such a fashion. The Vontress Court noted 

that such statements would have been admissible "if the jury had been informed 

of the limited purpose and instructed how it was to weigh that testimony." 266 

Kan. at 253. In this case, the district court did not limit the use of the evidence, 
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either at the time of the objection or later in the trial proceedings. The jury in this 

case would have had no way to know that it could not consider A.L's allegations 

as substantive evidence of guilt in this case. 

On the contrary, the prosecutor specifically referred to A.L's allegations in 

her closing argument: 

What exactly happed and how much it happened or how often it 
happened, we will never know for sure because [A.L] was only 
three years old when this happened. However, we do know that 
whatever happened made her tell somebody that it happened at 
three and a half years old. At three and a half years old she 
understood that what had happened was not right and she ended 
up telling somebody .... And you saw it on video that he 
corroborated what [A.L] had said, that he had inserted something 
into her vagina." [(R.6, 199)]. 

In her closing argument, the prosecutor is referring to A.L's out-of-court 

statements as substantive evidence of guilt and claiming that Mr. Purdy 

corroborated those statements. Without a proper limiting instruction, the jury 

would have had no reason not to follow the prosecutor's argument. 

The prosecutor's argument shows that A.L's statements were not 

admitted to prove some other matter, but were used to prove the truth of the 

matter asserted. In fact, if not being admitted to prove the matter asserted, the 

statements are simply irrelevant. As a result, the district court erred by 

overruling Mr. Purdy's hearsay objection and admitting the out-of-court 

statements. In the alternative, the district court erred by failing to limit the use of 
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the out-of-court statements to such relevant matter as required by Vontress. 

Under either rationale, this Court should reverse and remand for a new trial. 

Issue #4: The district court erred by admitting a video interrogation where 
the officer repeatedly invited Mr. Purdy to comment on whether 
A. L. was truthful or a liar. 

Preservation 

Mr. Purdy objected to the contents of a video recording shown to the jury 

because it contained inappropriate comments regarding the credibility of 

witnesses and requested a mistrial. (R.6, 142-43). The district court overruled the 

motion and never instructed the jury regarding the video recording. (R.6, 143). 

Therefore, this issue is preserved for appeal. 

Standard of Review 

The Kansas Supreme Court decided that "the trial court has no discretion 

on whether to allow a witness to express an opinion on the credibility of another 

witness; such evidence must be disallowed as a matter of law." State v. Elnicki, 

279 Kan. 47, 53-54,105 P.2d 1222 (2005). Therefore, review of the decision to allow 

evidence in violation of Elnicki is reviewed de novo. 

Analysis 

In State v. Elnicki, 279 Kan. 47, 54,105 P.3d 1222,1227 (2005), the Kansas 

Supreme Court considered whether the district court erred by allowing 

introduction of a video that contained several references by the interrogating 
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officer repeatedly stated that Mr. Elnicki was lying. After a review of its previous 

cases and cases from other jurisdictions, the Elnicki Court concluded that "it was 

error for [the detective's] comments disputing Elnicki's credibility to be 

presented to the jury." 279 Kan. at 57. 

In the video presented to the jury in the instant case, Agent Bridges asked 

Mr. Purdy the following question: 

What do you think about [A.L.] because you know her mom and her 
grandparents and her dad, they're trying to figure out whether she 
is being truthful or a liar. [(R.6, 121, exh. 1, 2:40:00)]. 

He followed up with a similar question: 

People are going to wonder "Is she telling the truth or is she lying?" 
[(R.6, 121, exh. 1, 2:40:50)] 

This exchange between Agent Bridges and Mr. Purdy is simply an example of 

the agent asking Mr. Purdy to comment on A.L's credibility. "'[Q]uestions which 

compel a defendant or witness to comment on the credibility of another witness 

are improper' because weighing the credibility of witnesses 'is the province of 

the jury.' State v. Manning, 270 Kan. 674, 698, 19 P.3d 84 (2001). Moreover, an 

even more basic rationale for prohibiting a question which invites the witness to 

comment on the truthfulness of another witness is that such a question is 

argumentative and seeks information beyond the witness' competence. 270 Kan. 

at 698, 19 P.3d 84. [State v. Crum, 286 Kan. 145, 151-52 (2008)(quoting State v. 

Manning, 270 Kan. 674, 698, 19 P.3d 84 (2001))]. The lesson of Elnicki is that the 
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state cannot accomplish in a video recording what it cannot do in court pursuant 

to the rules of evidence. And, pursuant to Crum and similar cases, it is improper 

to invite a witness to comment on the truthfulness of another witness. Therefore, 

it was improper to admit a video recording of Agent Bridges repeatedly inviting 

Mr. Purdy to comment on A.L's credibility. 

The harm in this case is exacerbated by the fact that that the improper 

comment was not only about credibility, but was also a thinly-veiled exhortation 

to send a message to A.L. and her family that she should be believed, which is 

also improper. See State v. Swint, 302 Kan. 326, 339, 352 P.3d 1014 

(2015)(argument to jury that they "have the power to say to [victim], 'We believe 

you."' is improper.). As noted in previous cases, the state presented no physical 

corroborating evidence in this case and did not even present A.L. as a witness. 

As such, the error in this case cannot be harmless. 

Issue #5: The district court erred by instructing the jury that Mr. Purdy 
could knowingly or recklessly commit aggravated indecent 
liberties with a child. 

Preservation 

Defense counsel did not object to this instruction at trial. (R.3, 3; R.l, 95-

109). Nonetheless, this Court may consider a claim that the instructions were 

legally inappropriate for the first time on appeal. K.S.A. 22-3414(3). 
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Standard of Review 

When reviewing instructional errors, this Court should use unlimited 

review to determine whether the instruction was legally appropriate. State v. 

Haberlein, 296 Kan. 195, 203, 290 P.3d 640 (2012); State v. Plummer, 295 Kan. 156, 

161,293 P.3d 202 (2012). The review for error necessarily presents a legal 

question subject to unlimited review. State v. Williams, 295 Kan. 506,515, 286 P.3d 

195 (2012). 

Analysis 

The district court gave the jury conflicting instructions defining the 

culpable mental state required for aggravated indecent liberties with a child. 

Instruction 5 directed the jury that it could find Mr. Purdy guilty of aggravated 

indecent liberties with a child based on a knowing or reckless culpable mental 

state; Instruction 8 directed the jury that the state had to show that Mr. Purdy 

"intended to arouse or satisfy the sexual desires of ARL and/ or the defendant." 

(R.l, 176, 78). Instruction 5 misstated the law and makes it impossible for a 

reviewing court to ascertain which instruction the jury relied on. An instruction 

must always "fairly and accurately" state the applicable law, and an instruction 

that does not do so would be "legally infirm." Plummer, 295 Kan. at 161. 

K.S.A. 2016 Supp. 21-5506(b)(3)(A) defines aggravated indecent liberties 

with a child as follows: 
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Any lewd fondling or touching of the person of either the child or 
the offender, done or submitted to with the intent to arouse or to 
satisfy the sexual desires of either the child or the offender, or both. 

The requisite culpable mental state in this offense is "intentionally," and 

not "knowingly" or "recklessly ."The state must prove that an individual 

intended to arouse or satisfy sexual desires. 

In this case, and contrary to the statute, Instruction 5 stated the following: 

The State must prove that the defendant committed the crime of 
Aggravated Indecent Liberties with a Child: 

• 
• 
• 

Intentionally, or 
Knowingly, or 
Recklessly 

(R.l, 98)(emphasis added). This instruction misstated the law and represented 

that the state could prove that Mr. Purdy committed the crime by showing 

intentional, knowing, or reckless conduct. Knowing and/ or reckless conduct is not 

sufficient to satisfy the mental state requirement for aggravated indecent liberties 

with a child. 

Because instruction 5 did not "fairly and accurately" describe the required 

culpable mental state for fleeing and eluding, criminal damage to property, or 

driving while suspended, it was not legally appropriate. The district court, 

therefore, erred in giving the jury instruction 5. 
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Clear error 

This Court must then move on to the analysis of whether it is firmly 

convinced that the jury would have reached a different verdict had the 

instruction error not occurred. State v. Williams, 295 Kan. 506,506,286 P.3d 195, 

197 (2012). If the fundamental failure infringes upon a right guaranteed by the 

Constitution, the reviewing court should expect the party benefitting from the 

error, the state, to prove beyond a reasonable doubt that the error complained of 

will not or did not affect the outcome of the trial, in light of the entire record. 

State v. Ward, 292 Kan. 541,569,256 P.3d 801 (2011). 

When a district court gives conflicting instructions to the jury, one cannot 

presume the jury followed the correct instruction and disregarded the improper 

instruction. State v. Dominguez, 299 Kan. 567,582,328 P.3d 1094 (2014) (citing 

State v. Miller, 293 Kan. 46, 53,259 P.3d 701 (2011)). 

The primary contested issue in this case was Mr. Purdy's culpable mental 

state. He did not contest giving A.L. a bath and touching her genital area. But the 

intent with which he did so is the difference between no crime and spending his 

life in prison. In light of the evidence in this case, both Mr. Purdy's testimony 

and the nature of the "confessions" in this case, the jury could have easily formed 

a reasonable doubt regarding Mr. Purdy' s intent. Even in a light most favorable 

to the state, Mr. Purdy said that he briefly inserted his finger in A.L's vagina out 
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of "curiosity." He did not say that he did so for the purpose of arousal or 

satisfaction of sexual desires. Although that might be one reason to commit such 

an act, it is not necessarily the only reason. But the jury did not have to confront 

that question in this case. As instructed, the jury only needed to find that Mr. 

Purdy was knowing or reckless with regard to the alleged conduct and that 

would have allowed the jury to convict. 

One cannot presume the jury followed the correct instruction and disregarded the 
improper instruction. 

Reversible error occurs when a district court gives conflicting instructions 

because one cannot presume the jury followed the correct instruction and 

disregarded the improper instruction. Dominguez, 299 Kan. at 582 (citing Miller, 

293 Kan. at 53). 

In Miller, the Kansas Supreme Court found reversible error when the 

district court gave conflicting instructions regarding whether to consider the 

lesser included charges sequentially or simultaneously. Miller, 293 Kan. at 53. 

The instant case is like Miller because the district court gave conflicting 

instructions: instruction 5 which incorrectly allows for conviction for aggravated 

indecent liberties with a child based on a knowing or reckless culpable mental 

state and other instructions that stated the correct culpable mental state for the 

offense. (R.l, 176, 178). Like Miller, the reviewing court cannot presume which 

instruction led the jury to its verdict, because the verdict form is also not helpful 
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as it only states that the jury found Mr. Purdy guilty of the offense. (R.l, 182). 

Therefore, there is a real possibility that one or more jurors followed instruction 5 

and returned a guilty verdict on that offense based on a knowing or reckless 

mental state instead of the correct legal standard. As a result, Mr. Purdy's 

conviction for aggravated indecent liberties with a child must be reversed. 

Issue #6: The prosecutor improperly argued facts not in evidence. 

Preservation 

"A contemporaneous objection is not required to review a prosecutorial 

[error] claim based on comments made during ... closing argument." State v. 

Anderson, 294 Kan. 450,461, 276 P.3d 200 (2012).Therefore, this issue is properly 

before this Court on direct appeal. 

Standard of Review 

Appellate review of an allegation of prosecutorial error requires a two-part 

analysis. State v. Sherman, 305 Kan. 88,109,378 P.3d 1060 (2016). First, this Court 

"must decide whether the prosecutorial acts complained of fall outside the wide 

latitude afforded prosecutors to attempt to obtain a conviction in a manner that 

does not offend the defendant's constitutional right to a fair trial." 305 Kan. at 

109. If an error is found, this Court must reverse if there was a reasonable 

possibility that the error contributed to the verdict. 305 Kan. at 109. 
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Analysis 

Prosecutors are given wide latitude to argue their cases, but it is outside 

that latitude for prosecutors to argue facts not in evidence. See State v. Thomas, 

307 Kan. 733,744,415 P.3d 430 (2018). 

As noted in a previous issue, the prosecutor specifically referred to A.L's 

allegations in her closing argument: 

What exactly happed and how much it happened or how often it 
happened, we will never know for sure because [A.L] was only 
three years old when this happened. However, we do know that 
whatever happened made her tell somebody that it happened at 
three and a half years old. At three and a half years old she 
understood that what had happened was not right and she ended 
up telling somebody .... And you saw it on video that he 
corroborated what [A.L] had said, that he had inserted something 
into her vagina." [(R.6, 199)]. 

The problem with this argument is that A.L's allegations were not in 

evidence, at least not for substantive purposes. The prosecutor chose not to call 

A.Las a witness in this case, even though the district court had declared her 

available. Over Mr. Purdy's hearsay objections, the state still sought to refer to 

A.L's allegations but represented that the only use of those allegations would be 

for the purpose of explaining the reason for interrogating Mr. Purdy and the 

specific questions used by the interrogator. (R.6, 110). As a result, no substantive 

evidence related to "what [A.L] had said" was in evidence and the prosecutor 

committed error by referring to A.L's allegations like substantive evidence. 
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As noted in previous issues, the state's evidence in this case was weak and 

entirely based on Mr. Purdy's uncorroborated confession. In her argument, the 

prosecutor sought to "corroborate" that confession. But it was improper for the 

state to do so by arguing facts that were not in evidence for that purpose. There 

is at least a reasonable possibility that the error contributed to the decision of one 

or more jurors in this case. The state chose not to call A.L. as a witness and this 

Court should recognize that such a decision will necessarily limit the otherwise 

"wide latitude" afforded to prosecutors. 

Issue #7: Cumulative error deprived Mr. Purdy of a fair trial. 

"Cumulative trial errors, when considered collectively, may be so great as 

to require reversal of the defendant's conviction. The test is whether the totality 

of circumstances substantially prejudiced the defendant and denied [him] a fair 

trial." State v. Lumbrera, 252 Kan. 54, 57,845 P.2d 609 (1992). The Tenth Circuit set 

forth the following analysis of cumulative error in United States v. Wood, 207 F.3d 

1222, 1237 (10th Cir. 2000): 

A cumulative error analysis aggregates all the errors that 
individually might be harmless, and it analyzes whether their 
cumulative effect on the outcome of the trial is such that collectively 
they can no longer be determined to be harmless. The harmlessness 
of cumulative error is determined by conducting the same inquiry as 
for individual error--courts look to see whether the defendant's 
substantial rights were affected. Thus our cumulative error analysis 
must focus on the underlying fairness of the trial. 
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Even if alone none of the errors asserted above are found to constitute reversible 

error, their cumulative effect was to deny Mr. Purdy a fair trial. The combination 

of errors substantially prejudiced Mr. Purdy, in that "when viewed cumulatively 

in the totality of the circumstances herein," it is evident that he did not receive a 

fair trial as guaranteed by the Fourteenth Amendment. Lumbrera, 252 Kan. at 57. 

Conclusion 

For the reasons stated herein, this Court should reverse. 
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