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NATURE OF THE CASE 

The State correctly outlined the Nature of the Case in its brief. 

ISSUE: 

ISSUE 

The District Court correctly determined the arresting officer 
improperly denied the defendant his right, under K.S.A. 8-1004, 
to a reasonable opportunity to obtain an additional test after the 
defendant submitted to testing under K.S.A. 8-1001. 

STATEMENT OF THE FACTS 

On the 29th day of September, 2018, Deputy Keith Myers of the Clay County 

Sheriff's Department stopped a vehicle for a traffic infraction (RV2, Pg 4, Ln 8-15). 

Deputy Myers identified the driver of the vehicle as Kyle Heineken (RV2, Pg 4, Ln 17-

18). After a series of field sobriety tests, Deputy Myers arrested Mr. Heineken for 

suspicion of driving under the influence of alcohol (RV2, Pg 12, Ln 23-24). After 

arriving at the Clay County Sheriff's Department, Deputy Myers provided Mr. Heineken 

with a copy of the Kansas DC-70 form, and also read aloud to Mr. Heineken the notices 

on the form (RV2, Pg 13, Ln 1-7). During his reading of the DC-70 form, Deputy Myers 

advised Mr. Heineken he had the right to consult with an attorney, and the right to secure 

additional testing should he so desire, after the completion of testing (RV2, Pg 13, Ln 12-

17). After reading the form to Mr. Heineken, Deputy Myers asked Mr. Heineken if he 

would submit to a breath test (RV2, Pg 13, Ln 18-20). Mr. Heineken advised Deputy 

Myers he would submit to testing (RV2, Pg 13, Ln 21-22). 

Mr. Heineken submitted to a breath test at approximately 9:55 p.m. (RV2, Pg 14, 
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Ln 4-6). Officer Myers testified that test (the first breath test) was a valid sample (RV2, 

Pg 14, Ln 20-21 ), and there were no error notifications from the breath test device on the 

first breath test (RV2, Pg 14, Ln 15-18). Deputy Myers further testified that, because he 

had not received an error message from the Intoxilyzer 9000, he believed Mr. Heineken 

had submitted a valid sample on the first breath test (RV2, Pg 15, Ln13-15, Ln 18-22). 

Despite the fact the first test was a valid test, Deputy Myers requested Mr. 

Heineken to submit to an additional breath test (RV2, Pg 15, Ln 4-6). Deputy Myers did 

so because he saw what he believed to be chewing tobacco flakes on the mouthpiece from 

the first breath test (RV2, Pg 14, Ln 22-25). Mr. Heineken eventually submitted to a 

second breath test (RV2, Pg 20, Ln 19-21). 

Subsequent to the first breath test, but prior to the second breath test being 

administered, Mr. Heineken requested an opportunity to contact his attorney (RV2, Pg 15, 

Ln 23-25; Pg 16, Ln 1-9). Deputy Myers later gave Mr. Heineken his cell phone, prior to 

the second breath test (RV2, Pg 16, Ln 15-17). During a conversation between Mr. 

Heineken and Deputy Myers about obtaining additional testing, Mr. Heineken asked the 

deputy, "What about blood?" (RV2, Pg 17, Ln 11-19). Deputy Myers testified that he 

understood Mr. Heineken's question to be a request for a blood test (RV2, Pg 17, Ln 23-

25). After Mr. Heineken requested a blood test, Deputy Myers told Mr. Heineken "that 

was something he was going to have to do on his own." (RV2, Pg 18, Ln 1-3; Pg 18, Ln 

21-23 ). Deputy Myers testified there was no discussion about how Mr. Heineken would 
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get to a location to have his blood drawn, nor about who would pay for the blood draw 

(RV2, Pg 18, Ln 18-20; Pg. 18, Ln 24-25; Pg 19, Ln 1). Mr. Heineken also asked Deputy 

Myers if the blood draw would be completed under the deputy's surveillance (RV2, Pg 

19, Ln 14-16). Deputy Myers advised Mr. Heineken, "No. At this point, any additional 

testing that you do is on you pretty much." (RV2, Pg 20, Ln 1-5). Deputy Myers went on 

to tell Mr. Heineken, "If you want to go have blood drawn and use that as your defense 

later down the road, that's totally up to you." (RV2, Pg. 20, Ln 6-9). Despite Mr. 

Heineken's request for a blood draw, Deputy Myers never transported Mr. Heineken to a 

hospital, or other location, to obtain a blood draw (RV2, Pg. 20, Ln 24-25; Pg 21, Ln 1-6). 

Rather, once the second breath test had been completed, Deputy Myers turned Mr. 

Heineken over to jail staff for processing (RV2, Pg 7, Ln 11-13). 

Mr. Heineken was subsequently charged under an Amended Complaint with 

driving under the influence of alcohol in the Clay County District Court (RV 1, Pg 11-12). 

Mr. Heineken filed a Motion to Suppress (RV 1, Pg 17-19). After a hearing before the 

district magistrate judge, the motion was denied (RV 1, Pg 44-45). Mr. Heineken filed a 

Motion to Reconsider the Court's earlier ruling (RV 1, Pg 73-77). After a hearing on the 

Motion to Reconsider, the district magistrate judge reversed its earlier ruling and granted 

the motion (RVl, Pg 99-102). 

3 



ISSUE: 

ARGUMENTS AND AUTHORITIES 

The District Court correctly determined the arresting officer 
improperly denied the defendant his right, under K.S.A. 8-1004, 
to a reasonable opportunity to obtain an additional test after the 
defendant submitted to testing under K.S.A. 8-1001. 

Appellee concurs with Appellant's citation to the standard of appellate review. 

The issue is whether the defendant was given a reasonable opportunity to have an 

additional test completed, the requested blood test, by a physician of his own choosing. 

Suppression of the State's test results is the proper remedy when the person is not 

afforded a reasonable opportunity to secure such testing. K.S.A. Supp.2018 8-1004; State 

v. George, 12 Kan.App.2d 649, 754 P.2d 460 (1998). Ultimately, there are two reasons to 

uphold the district court's suppression of the breath test. First, at the time of Mr. 

Heineken's request for a blood test, he had completed testing under K.S.A. 8-1001. 

Second, the timing of Mr. Heineken's request for a blood draw was of no consequence. 

The fact is that Mr. Heineken made the request for a blood draw, he completed the testing 

requested by the State, and Deputy Myers provided Mr. Heineken with no opportunity to 

obtain the requested blood draw. 

Completion of testing 

"Without limiting or affecting the provisions of K.S.A. 8-1001, and amendments 

thereto, the person tested shall have a reasonable opportunity to have an additional test by 

a physician of the person's own choosing. In case the officer refuses to permit such 

testing, the testing administered under K.S.A. 8-1001, and amendments thereto, shall not 
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be competent in evidence." K.S.A. 2018 Supp. 8-1004 (Emphasis added). Testimony 

from Deputy Myers at the motion hearing in the instant matter was that he received a 

valid test print-out from the Intoxilyzer 9000 on Mr. Heineken's first breath test. 

Although Deputy Myers had some concern about the test, due to his observation of what 

he believed were chewing tobacco flakes on the mouthpiece, the machine gave no 

warning tones and printed a valid test card. There has been no argument from the State 

that the first test was not a valid breath test. In fact, during arguments on the Motion to 

Reconsider, the State conceded that it was "going to argue that the first test was a valid 

test at trial, ifwe ever get there" (RV3, Pg 18, Ln 13-16). 

"We hold that there is coupled with a DUI suspect's statutory right to additional 

testing a corresponding duty on the part of law enforcement officers not to deny the 

suspect that right." State v. George, 12 Kan.App.2d 649,653, 754 P.2d 460 (1988). As 

the district court in the instant matter found, "Officer Myers did nothing to afford him 

(Mr. Heineken) the opportunity" (RV3, Pg23, Ln 17-18). Rather, after Mr. Heineken 

submitted to a valid test (the first breath test), and then requested a blood test, Deputy 

Myers informed him "that was something he was going to have to do on his own." (RV2, 

Pg 18, Ln 1-3; Pg 18, Ln 21-23). It is clear Deputy Myers knew Mr. Heineken was 

requesting a blood draw to assist in his defense as Deputy Myers stated to Mr. Heineken 

at the police station, "If you want to go have blood drawn and use that as your defense 

later down the road, that's totally up to you." (RV2, Pg. 20, Ln 6-9). Deputy Myers denied 
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Mr. Heineken that opportunity by subjecting him to a second breath test, and then turning 

Mr. Heineken over to jail staff to be processed and requiring him to bond out. 

The State cites to Mitchell v. Kansas Dept. of Revenue, 32 Kan.App.2d 298, 81 

P.3d 1258 (2004), for the proposition that Deputy Myers did not deny Mr. Heineken an 

opportunity for a blood test. The facts in the instant matter are clearly distinguishable 

from those in Mitchell. In Mitchell, the licensee submitted to a breath test and requested 

an independent blood test. Mitchell, 32 Kan.App.2d at 299 (2004). The trooper in that 

case transported Mr. Mitchell to a hospital and hospital staff informed the trooper they 

would only complete a blood draw if the Kansas Highway Patrol could be billed for the 

costs. Id. After discussing options for Mr. Mitchell to receive a blood draw, and being 

told there were no available options, the trooper transported Mr. Mitchell back to the 

police station. Id. at 299-300. 

Here, Deputy Myers did nothing to afford Mr. Heineken the opportunity to obtain 

the blood test he requested. Had Deputy Myers transported Mr. Heineken to the local 

hospital, and the hospital denied Mr. Heineken the opportunity to receive the requested 

blood draw, Mitchell would control. However, it is clear from the deputy's own words, 

"that's something you're going to have to do on your own," that the deputy was not going 

to afford Mr. Heineken an opportunity to obtain the requested blood draw. 

The State argues that Deputy Myers was only referring to the fact the cost of the 

blood test would be at the defendant's expense when he stated, "that's something you will 
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have to do on your own," and that the deputy was advising Mr. Heineken the test would 

not be under the observation of the deputy (State's brief, Pg 12). However, when cross

examined, Deputy Myers testified there was no discussion about how Mr. Heineken 

would get to a location to have his blood drawn, nor about who would pay for the blood 

draw (RV2, Pg 18, Ln 18-20; Pg. 18, Ln 24-25; Pg 19, Ln 1). Deputy Myers testimony 

quoted by the State regarding these matters was not given until after the defense had filed 

its motion to suppress. 

The State also cites to State v. Brown, 196 P.3d 1232 (Table), 2008 WL 5234533. 

Again, the facts of the instant matter are distinguishable from the facts in Brown. As cited 

by the State, Mr. Brown was transported to a hospital after a single-vehicle accident. 

Brown, 2008 WL 5234533 at* 1. While at the hospital, Mr. Brown requested a blood 

draw and a breath test. Id. However, when hospital staff attempted to draw his blood, Mr. 

Brown refused their attempts. Id. After being transported to the police department, and 

submitting to a breath test, Mr. Brown never requested a blood draw again. Id. The court 

in that matter held that Mr. Brown had not been denied a reasonable opportunity to obtain 

the blood draw. Id. at *2. 

Unlike the facts in Brown, Mr. Heineken was never given an opportunity to obtain 

a blood test, let alone refuse it when the opportunity presented itself. As the Brown court 

held, "[the officer] provided Brown an opportunity for the blood test at the hospital, but 

Brown refused to allow his blood to be drawn." Brown, 2008 WL 5234533 at *3. In the 
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present matter, Mr. Heineken requested a blood draw after completing the breath test, and 

Deputy Myers never provided him with an opportunity to obtain one. 

In State v. Chastain, 265 Kan. 16,960 P.2d 756 (1998), another case cited by the 

State, the defendant submitted to a breath test and subsequently requested a blood test. 

Chastain, 265 Kan. at 18 (1998). However, after the officer advised Mr. Chastain he 

would take him to the hospital to get his requested blood test, he further stated that the 

results of a blood test would be higher than the breath test and Mr. Chastain told the 

officer, "forget it." Id. 

Here, after Mr. Heineken submitted to the breath test, and requested a blood test, 

Deputy Myers informed him that was "something he would have to do on his own." It is 

clear from the officer's own words that Mr. Heineken would be required to obtain the 

blood draw on his own. Obtaining a blood draw on his own was something Mr. Heineken 

was not in a position to do at the time of the request. He was located inside a police 

station, in the custody of Deputy Myers, and had no opportunity to leave and go anywhere 

to obtain the blood draw.Nothing about these facts is remotely similar to the facts 

outlined in Chastain. 

The State argues, "In Brown, Mitchell, and Chastain, each of the defendant's 

failed to renew their request for a blood test after the intervening event." (State's brief, Pg 

12). What the State fails to recognize is there was no intervening event in the instant 

matter. Mr. Heineken submitted to the breath test which Deputy Myers requested. The 
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first test was a completed test, a fact not contested by the State. At the time of Mr. 

Heineken's blood test request, he had a statutory right to have that test completed and 

Deputy Myers did not provide him with a reasonable opportunity to obtain the requested 

blood test. "Under K.S.A. [] 8-1004, a person suspected of driving under the influence 

who has been given an alcohol concentration test has the right to a reasonable opportunity 

to have an additional test performed. If the suspect is not given this opportunity for 

additional testing, the State's test is not competent in evidence." State v. George, 12 

Kan.App.2d 649, Syllabus #1 by the Court, 754 P.2d 460 (1988). 

Timing of the Request 

Even if the Court finds there was an intervening event in this matter, the second 

breath test, the timing of Mr. Heineken's request for a blood test is inconsequential. 

"The mandatory implied consent notices that must be given to a person before a 

law enforcement officer can administer a drug or alcohol test include the advice that there 

is no constitutional right to consult with an attorney regarding whether to submit to 

testing, but that after completion of the testing, the person has the right to consult with an 

attorney and may secure additional testing." Dumler v. Kansas Dept. of Revenue, 302 

Kan. 420, Syllabus #2 by the Court, 354 P .3d 519 (2015) (Emphasis added). While in 

Dumler the question presented was whether the licensee had been denied his post-testing 

right to consult with an attorney, the analysis provided applies to the facts in this case as 

well. 
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In Dumler, the licensee was transported to the sheriff's office and provided with 

the implied consent notices under K.S.A. 2009 Supp. 8-l00l(k)(l) through (10) [K.S.A. 

2018 Supp. (c)(l) through (4) at the time of Mr. Heineken's test]. Dumler 302 Kan. at 422 

(2015). '"On several occassions before the breath test was administered Dumler requested 

that he be permitted to confer with an attorney,' with the last request coming after the oral 

and written implied consent advisories and the Miranda warnings." [Citations ommitted] 

Dumler at 422. "Dumler did not repeat his request for an attorney or request additional 

testing after his breath test failure." Id. (Emphasis added). The arresting officer 

acknowledged that he never gave Dumler an opportunity to confer with an attorney. Id. In 

suppressing Mr. Dumler's breath test, the Kansas Supreme Court held, "The advisory 

required under K.S.A. 2009 Supp. 8-l00l(k)(l0) states that the consultation right accrues 

'after the completion of testing[,' but] it does not say that a request to invoke that right of 

consultation must await the completion of testing." Dumler at 426. 

As in Dumler, Mr. Heineken was advised prior to his submission to the breath test 

that, after the completion of testing, he had the right to consult with an attorney and to 

secure additional testing. Even if Mr. Heineken had not completed testing after the first 

breath test - a fact the defense denies - he requested a blood test after the first test and his 

right to have additional testing completed was not honored once the second test was 

completed. As the Dumler court noted, "The right is stated affirmatively and is not 

conditioned upon the person making a post-test request." Dumler at 426. 
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The State cites to the unpublished, pre-Dumler case of State v. Nodgaard, 149 P.3d 

54 7 (Table), 2007 WL 92683, for the proposition that a pre-test request for an attorney 

does not invoke a DUI suspects right to counsel after completion of a breath test. The 

Dumler case is a more recent, and published, case which says otherwise. Factually, the 

Nodgaard case is distinct from Mr. Heineken's case as well. 

In Nodgaard, the arresting officer was "reading that portion of the implied consent 

that says there is no constitutional right to a lawyer regarding whether to submit to testing, 

[when] Norgaard 'mentioned a lawyer,' and [the arresting officer] ... told Nodgaard, '[N]o, 

[you] cannot have a lawyer' and continued to read the implied consent." Nodgaard, 2007 

WL 92683 at * 1. Further, "while he was reading the part of the implied consent where it 

says the person shall be 'hereafter requested to take a blood, breath or urine' test, 

N odgaard interrupted the reading and asked about taking a blood test[, and the arresting 

officer] testified he told N odgaard that he was offering N odgaard the breath test." Id. 

Here, Mr. Heineken had already completed the first breath test, which was a valid 

test. Mr. Heineken then asked Deputy Myers about obtaining a blood test. Mr. Heineken 

had already been advised by the officer that, "after the completion of testing, [he] may 

request and has the right to consult with an attorney and may secure additional testing." 

K.S.A. 2018 Supp. 8-l00l(c)(l). Deputy Myers then asked Mr. Heineken ifhe would 

submit to an additional breath test, and Mr. Heineken did so. Notably, after Mr. Heineken 

had completed the first test, but prior to submission to the second test, Deputy Myers had 
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already informed Mr. Heineken, "If you want to go have blood drawn and use that as your 

defense later down the road, that's totally up to you." (RV2, Pg. 20, Ln 6-9). Because he 

had been told that any additional testing was "up to him," Mr. Heineken had no reason to 

ask Deputy Myers about a blood draw after the second breath test. The State concludes its 

brief by stating, "[ a ]t some point along the way, the Defendant changed his mind, for 

whatever reason, about additional testing." There is absolutely no evidence to support that 

conclusion. Rather, Deputy Myers had already informed Mr. Heineken that if he wanted 

to have additional testing completed, "that was something he was going to have to do on 

his own." 

CONCLUSION 

The District Court was correct in finding the defendant was not given a reasonable 

opportunity to have an additional test completed, the requested blood test, by a physician 

of his own choosing, and suppressing the breath test. 
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