
Reflections on 

Frieda van Vliet's 

'Side Exit to No 

Man's Land?' 

In Nemesis 2000, nr. 2 be
spreekt Frieda van Vliet in 
'Door de zij-ingang naar Die
mandsland?' het Wetsvoor
stel adoptie door personen 
van hetzelfde geslacht. Ge
volg van het wetsvoorstel, ai
dus van Vliet, kan zijn dat 
kinderen in een juridisch nie
mandsland terechtkomen. De 
ervaringen in de Verenigde 
Staten Iijken deze waarschu
wing te ondersteunen. Daar 
blijkt uit de jurisprudentie 
dat aan het biologisch ouder
schap geen betekenis wordt 
gehecht als het - door KID 
verwekte - kind een hetero
seksueel ouderpaar heeft. 
Wanneer het echter om twee 
ouders van hetzelfde geslacht 
gaat, Iiggen de zaken totaal 
anders. Dan staat het juri
disch ouderschap opeens 
direct in relatie tot het biolo
gisch ouderschap. Maxwell 
pleit dan ook voor het auto
matisch ouderschap van bei
de ouders ten aanzien van 
kinderen geboren tijdens 
het huwelijk, ongeacht het 
geslacht van de huwelijks
partners. 
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Taking the Side Exit in the United States: 
Where Mothers Become Untrustworthy, 
Sperm Donors Become Legal Fathers 
and 
Children Become the Property a/Their Biological Parents 

Frieda van Vliet's article 'Side Exit to No Man's LandT 1 raises important con
cerns that the legislative proposals allowing same gender couples to marry and 
to adopt children may discriminate against children born to married female cou
ples. These children are conceived using alternative insemination by donor 
(AID), a form of assisted reproduction technology (ART). As van Vliet points 
out, the parentage law considers a child who is conceived through AID and born 
into a heterosexual marriage to be the child of the mother and her husband, even 
though the husband is not the biological parent of the child. However, the gov
ernment takes the position in the proposed legislation that a child who is con
ceived through AID and born into a civil marriage of two women, is not consid
ered the child of the spouse of the mother. In this situation, the spouse of the 
mother must adopt the child to become that child's legal parent. Consequently, 
a child of a married female couple is treated unequally when compared to a child 
conceived through AID in a heterosexual marriage, even though the spouse of 
the mother, in both cases, is not the biological parent of the children. Thus, the 
male spouse 'is handed legal parenthood on a silver platter by parentage law, 
whereas the female partner is now and for the future excluded from legal par
enthood.'2 
The obvious consequence of this unequal treatment is that a married female cou
ple must incur the expense of hiring an attorney, observe the waiting periods for 
adoption petitions, and live together for three years prior to the request for the 
adoption. 3 None of these requirements are placed on an opposite-gender couple 
even though, in both situations, the spouses of the mother are not the biological 
parents of the children. However, van Vliet's makes an additional observation 
concerning a proposed amendment to the adoption code, which creates a new re
quirement for adoptions, that places children of a married female couple in even 
a far worse position. According to this proposed amendment, adoptions can be 
granted only in those cases in which the children 'have nothing to expect from 
their original parents.' In interpreting this new requirement, the government list
ed various situations in which the original parent could be called by the court to 
make a determination if the child could expect anything of this parent. Included 
in the list was a sperm donor. As van Vliet notes: 'To me this seems entirely 
meaningless from a legal perspective. Under current law he cannot stop the 
adoption. Nor can he become the child's legal father if he doesn't want to, or be-

I. Frieda van Vliet, 'Door de Zij-ingang naar Niemandsland?, Commentaar op het wetsvoorstel 
"adoptie door personen van hetzelfde geslacht"', Nemesis 2000, nr. 2. 
2. ld. (Liesbeth Spoor trans., 20(0). 
3. There has been a proposed amendment to reduce this waiting period to one year. Kamerstukken Il 
199912000,26673 nrs. 15 and 16. 
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come the child's legal father if he wants to, but the 
mother withholds consent. If in such a case the new re
quirement leads the court to conclude that the donor 
could eventually have a tie with the child, the non-bio
logical mother cannot adopt the child, nor can the 
donor become the child's legal father. As a result the 
child ends up in a legal no man's land'.4 
Van Vliet's criticism is an important one because, if 
the new requirement is interpreted in this way, it clear
ly discriminates against AID children born into a mar
riage between two women. In a heterosexual marriage 
a non-biological parent, the husband of the mother, is 
granted legal parenthood through parentage law. Un
der the current proposals, however, not only is the non
biological female spouse denied parenthood, but the 
court may deny her petition to adopt the child if the 
court determines that, sometime in the future, the child 
may have something to expect from the sperm donor, 
although the sperm donor is not even considered the le
gal parent of the child. It seems that the government is 
willing to ignore a biological parent, the sperm donor, 
only if there is a man, the husband, in the child's fam
ily. By not allowing automatic parentage to a female 
spouse, forcing her to go through an adoption, in addi
tion to interjecting the sperm donor into the adoption 
proceeding, one could criticize the government for go
ing to extreme lengths to prevent legal recognition of a 
family that does not model the patriarchal ideal of a 
family unit - a unit that must be comprised of one man 
and one woman. In doing so, the government not only 
ignores the social reality of children who have two 
same-gender parents, but more importantly, denies 
these children important legal protections of their rela
tionship with their second parent. 

Van Vliet's criticism of the government's preferential 
treatment of heterosexual married couples who have 
children using AID is well taken, particularly when 
viewed in the light oflegal developments in the United 
States. The United States has had a substantial number 
of AID births5 and in several cases, sperm donors have 
asserted parental rights to the child born through an 
AID birth. With the exception of only one case, in 
every reported U.S. case involving an AID child who 
was not born into a heterosexual marriage, the kllown 
sperm donor father has been successful in obtaining a 
court declaration of legal parenthood. In other words, 
these cases demonstrate how far the United States' 
courts are willing to go in order to interpose a male into 
a child's life, regardless of the social reality of that 
child's life. 

This article reviews these various cases, thereby al
lowing the reader to see what might happen in the 
Netherlands if the Dutch parliament does not amend 
the parentage law to grant parental status to the female 
spouse of the mother, particularly if the sperm donor is 
considered an interested party when that spouse at
tempts to adopt the child. The article begins with an ex
planation of parentage law in the United States, in-

4.Id. 
5. For example, in 1987 it was reported that 178.000 women under
went AID, resulting in 30.000 children born through the AID proce
dure. Elizabeth L. Gibson, • Artificial Insemination by Donor: Infor-
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cluding a discussion of the constitutional ramifications 
of parental rights. Next the article examines the U.S. 
court decisions involving known sperm donors assert
ing parental rights. The purpose of case law examina
tion is three-fold. First of all, under the common law 
system, the courts have the authority to make law in the 
absence of statutory provisions that deal with a partic
ular issue before the court. Unlike the civil law system, 
in which case decisions are mere jurisprudence, in the 
common law system the court decisions are the law 
and the appellate court decisions must be followed by 
the inferior courts. Consequently, in those situations in 
which there are no applicable AID statutes, the court 
decisions become the sole law on the subject of 
whether known sperm donors have parental rights. 
Second, even when the legislature has enacted statutes 
that address the parental rights of sperm donors, the 
courts have the authority to interpret those statutes and 
these interpretations become binding law until the leg
islature amends the statute. Finally, the courts in the 
United States have the authority to strike down statutes 
as violations of federal or state constitutional provi
sions, resulting in the statutes becoming unenforce
able. Interestingly, all three of these possibilities occur 
within the small number of U.S. cases involving the is
sue of whether known sperm donors can obtain 
parental rights. Consequently, any discussion of the 
status of the law on the parental rights of known sperm 
donors must involve an examination of case law. 

In several cases, sperm donors have 
asserted parental rights to the child born 

through an AID birth 

After the discussion of the cases, the article analyzes 
the cases, setting out the lengths to which the U.S. 
courts have gone to support a sperm donor's action to 
obtain legal parentage. In addition, the article points 
out that, by recognizing the sperm donor as a parent, 
the sperm donor can prevent the child's non-biological 
social parent from adopting the child. In fact, estab
lishing a known sperm donor as a legal parent may pre
vent the social parent from obtaining any legal stand
ing, whatsoever, to protect her relationship with the 
child. The article concludes with a warning that, with
out automatic parenthood for female spouses of 
women who have children using AID, the Netherlands 
will be joining the United States in sending a particular 
group of children to a side exit, where they must exist 
without legal protections for their relationship with 
their second parent and without legal recognition of the 
reality of their daily lives. 

Parentage Law in the United States 

Although each state in the United States has the au
thority to determine the laws concerning a child's 

mation, Communication and Regulation', 30 J. Fam. L. ), I, 1991-
92 (citing U.S. Congress, Office of Technology Assessment, Artifi
cial Insemination Practice in the United States: Summary of a 1987 
Survey 3. 1988.) 
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parentage, once parentage is established, the child's 
parent or parents have exclusive rights to exercise their 
authority over the child. As a general rule, if a child is 
born during a heterosexual marriage, then parentage 
laws create a presumption that the husband and wife 
are the child's legal parents and the couple shares 
parental authority. When the child is not born to a het
erosexual marriage, however, under the common law 
the parentage rights of a biological father were unrec
ognized or severely limited. This changed, though, 
when unmarried fathers began to challenge the consti
tutionality of statutes that had prevented them from as
serting parental rights concerning their biological chil
dren. State statutes that ignored unmarried fathers in 
custody or adoption actions were struck down as un
constitutional because the statutes violated the due 
process clause of the United States Constitution in cer
tain situations. The United States Supreme Court held 
that, 'When an unwed father demonstrates a full com
mitment to the responsibilities of parenthood by com
ing forward to participate in the rearing of his child, 
( ... ) his interest in personal contact with this child ac
quires substantial protection under the Due Process 
Clause ( ... ). If he grasps that opportunity and accepts 
some measure of responsibility for the child's future'6 
then the unwed father's constitutional due process 
rights must be protected. 

By recognizing the sperm donor as a 
parent, he can prevent the child's social 

parent from adopting the child 

Based on this analysis, in the United States a father of 
a non-marital child must be given an opportunity to as
sert his parental rights and, if he has attempted to as
sume parental obligations, he cannot be excluded from 
the protections granted other legal parent-child rela
tionships. These rights include the ability to petition a 
court for a custody/residency order or a visitation/con
tact order and, more importantly, the possibility of pre
venting the adoption of the child by withholding his 
parental consent to the adoption. As a general rule un
der U.S. parentage law, if a person is a legal parent, 
then that person has the right to exercise all the rights 
of a parent; if a person is not a legal parent, he or she 
has no parental rights concerning the child, even 
though that person may be acting as the child's co-par
ent. In addition, legal parenthood is established 
through proof of biological parentage; only a court-or
dered termination of parental rights can cut off the bi
ological parent's status as a legal parent. This means 

6. Lehr v. Richardson, 463 U.S. 248, 103 S. Ct. 2985, 77 L. Ed. 2d 
614 (1983). 
7. e.M. v. e.e., 377 A.2d 821 (N.J. Juv. & Dom. ReI. Ct. 1977). 
8. In the United States civil marriage is not available to same-gender 
couples, see Nancy O. Maxwell, 'Opening Civil Marriage to Same
gender Couples: a Netherlands-United States Comparison', vol. 4.3 
Electronic Journal of Comparative Law, November 2000, 
<http://law.kub.nllejcIl43/abs43-l.html> Consequently all the cases 
here involve 'unmarried' women, even if the mother is in a domes
tic partnership with another woman. In May 2000, the Vermont leg
islature created 'civil unions' which is a parallel institution to mar-
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that if a visitation or custody dispute arises between a 
child's biological parent and a person who has been 
raising the child but who is not the child biological par
ent, the biological parent's right of custody and visita
tion always is superior to any claims by this 'non-par
ent.' Therefore, the question of whether a sperm donor 
in an AID birth is the child's legal parent becomes ex
tremely important because conferring legal parenthood 
to a sperm donor may prevent another person, who is 
the child's social parent, from asserting any legal rights 
of custody or visitation concerning the child, even 
though this social parent has raised the child since 
birth. 

Early Case Law 

In 1977 a New Jersey court7 decided the first reported 
case dealing with the parental rights of a man who pro
vided his sperm to an unmarried woman.8 As with the 
cases that were to follow, the testimony of the sperm 
donor and the mother were conflicting and contradic
tory. For example, in the majority of these cases, the 
mother asserts that she did not intend for the sperm 
donor to have a parental relationship with the child. 
The sperm donor, on the other hand, claims that he as
sumed, or the parties agreed, that he would be the 
child's father and have certain parental rights concern
ing any child born of the AID. 
In the 1977 case, when the mother and the sperm donor 
discovered their differing views concerning the role of 
the sperm donor in the life of the child conceived by 
AID, the sperm donor brought an action seeking a 
court determination that he was the legal parent of the 
child. Because there was no applicable AID statute in 
New Jersey in 1977, the court relied on common law 
principles that had developed in case law. The court 
framed the issue as one involving the definition of a 
'natural' father. Consequently the court determined the 
sperm donor was the legal parent of the child and 
granted the sperm donor visitation rights against the 
wishes of the mother, who the court characterized as 
'thwarting' the sperm donor's attempts to establish a 
relationship with the child. 

The 1980s Cases-Interpreting Statutes that 
Regulate the Parental Rights in AID Births 

As mentioned previously, each state in the United 
States has the authority to determine the laws concern
ing a child's parentage. However, the desirability of in
terstate uniformity and predictability concerning a 
child's parentage resulted in the National Conference 
of Commissioners on Uniform State Laws proposing 
the Uniform Parentage Act in 1973.9 Although a state's 

riage, similar to the Dutch registered partnership. Under the civil 
union legislation, 'The rights of parties to a civil union, with respect 
to a child of whom either becomes the natural parent during the term 
of the civil union, shall be the same as those of a married couple, with 
respect to a child of whom either spouse becomes the natural parent 
during the marriage.' 2000 VI. Acts & Resolves 91, par. 1204f. 
Same-gender couples have been allowed to adopt in Vermont since 
1993, under the case of Adoptions of B.L.V.B. and E.L.V.B., 628 
A.2d 1271 (Vt. 1993). In 1995 the Vermont legislature enacted spe
cific legislation to allow same-gender co-parent adoptions, see Vt. 
Stat. Ann. tit. 15A par. 1-102(b), 1999. Although Vermont is the 
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legislature is not required to adopt a uniform act that is 
drafted by the Commissioners of the National Confer
ence, many state legislatures do so because these acts 
are the product of much study and debate by the lead
ing legal experts in a particular field of law. Conse
quently the Uniform Parentage Act has been adopted in 
a number of the states within the United States.1O 
The Unif<;>rm Parentage Act creates presumptions of 
parentage. Many of the presumptions are based on the 
man and woman's marriage to one another. In addition, 
section 5 of the act addresses the parentage of a child 
born by AID. The act specifically provides that if a 
physician supervises the AID and the husband con
sents to the AID, then 'the husband is treated in law as 
if he were the natural father of a child thereby con
ceived.' 11 Subsection (b) of section 5 also states that a 
man who provides semen to a physician for AID 'of a 
married woman other than the donor's wife, is treated 
in law as if he were not the natural father of a child 
thereby conceiv~d.'12 Consequently, the Uniform 
Parentage Act addresses parentage in an AID concep
tion only if the situation involves a heterosexual mar
ried couple. There are no specific provisions that ad
dress the rights of the persons who participate in AID 
if the woman does not have a husband. This can result 
in uncertainty when the AID involves a woman who is 
not in a heterosexual marriage, particularly if the pro
cedure is not done under the supervision of a physician. 
Both of these factors have played an important role in 
the courts refusing to apply subsection (b), resulting in 
a court determination that the sperm donor was the le
gal parent of the child. 

The first case that interpreted a state's AID statute was 
decided in California. I3 In this case Mary K. and Vic
toria T., her female friend who lived in a nearby town, 
decided Mary would attempt to have a child whom the 
two women would raise together. After interviewing 
several possible sperm donors, Mary and Victoria 
chose Ihordan C. There was, however, conflicting tes
timony about the parties' intentions concerning Ihor
don's involvement beyond providing the semen for the 

only state that has a statute allowing same-gender co-parenkadop
tions, numerous state courts have allowed these adoptions based on 
liberal interpretations of the adoption codes. For a list of the V.S. 
state courts that allow same-gender co-parent adoptions, see Nancy 
G. Maxwell, Astrid A. M. Mattijssen, and Charlene Smith, 'Legal 
Protection for All the Children: Dutch-Vnited States Comparison of 
Lesbian and Gay Parent Adoptions', Arizona Journal of Interna
tional and Comparative Law 309, nn. 26-27, 2000, previously pub
lished in an earlier version in the Electronic Journal of Comparative 
Law, vol. 3.1 (Aug, 1999), <http://law.kub.nVejcV31/abs31-2.html>. 
9. Vnif. Parentage Act, 9B V.LA. 287 (1987). The National Confer
ence of Commissioners on Vniform State Laws also drafted a Vni
form Status of Children Born of Assisted Conception Act in 1988. 
Only two states have adopted this act, North Dakota and Virginia. 
See, Vnif. Status of Children Born of Assisted Conception Act, 9B 
VLA 199,2000. In July, 2000, the National Conference of Com mis
sioners of Vniform State Laws passed a revised version of the Vni
form Parentage Act, replacing the 1987 Act and the Vniform Status 
of Children Born of Assisted Conception Act. 
10. Eighteen states have adopted the Vniform Parentage Act. These 
states are Alabama, California, Colorado, Delaware, Hawaii, Illi
nois, Kansas, Minnesota, Missouri, Montana, Nevada, New Jersey, 
New Mexico, North Dakota, Ohio, Rhode Island, Washington, and 
Wyoming. See Vnif. Parentage Act, 9B V.LA. 287, 1987. 
II. Vnif. Parentage Act par. 5, 9B V.LA. 301,1987. 
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insemination. After a dispute concerning whether 
Ihordan could visit the child, Ihordan filed an action 
against Mary to establish that he was the child's parent 
and request visitation. 
Mary argued that the AID provisions of the California 
parentage act prevented Ihordon's attempt to establish 
parental rights. The relevant statute states that the 
'donor of semen provided to a licensed physician for 
use in artificial insemination of a woman other than the 
donor's wife is treated in law as ifhe were not the nat
ural father of a child thereby conceived.' 14 The Cali
fornia Court of Appeals noted that the statute's lan
guage originated from the Uniform Parentage Act, 
except that the California legislature had eliminated 
one word from the uniform act. The uniform act stated 
that the semen donor was not the natural father of the 
child in the insemination of a 'married' woman. The 
court found that the legislature, by eliminating this one 
word, intended the statute to apply to all inseminated 
women, regardless of marital status. However, the 
court ruled that the statutory provision did not apply to 
the facts in this case because the statute stated that the 
semen must be 'provided to a licensed physician for 
use in artificial insemination' in order for the sperm 
donor to not become the natural father of the child. Be
cause Ihordan did not provide the semen to a licensed 
physician, but rather provided the semen to Mary di
rectly, the court found the statute did not prevent Ihor
dan from asserting his legal parentage rights. 15 The 
court recognized Ihordan as the child's legal parent, 
which entitled him to all the rights of a parent, includ
ing visitation with the child. 
Three years after this case was decided, two more cas
es came before state appellate courts, one in Col
orado l6 and the other in Oregon. 17 In the Colorado 
case, the court was interpreting the same statutory lan
guage as the Ihordon C. case, but in the facts of the 
Colorado case, the insemination was done by the moth
er's gynecologist, as required in the statute. Nonethe
less, the court held the language of the AID statute, 
stating the sperm donor would not become the father of 
the child when the insemination is done by a physician, 

12. Vnif. Parentage Act par. 5(b), 9B V.LA. 301,1987. The Revised 
Vniform Parentage Act, which no longer requires the use of a physi
cian, merely states that if the husband consents to the assisted repro
duction, he is the father of a resulting child born to his wife. Rev. 
Vnif. Parentage Act, par. 703, 2000. Another section states 'Parental 
Status of Donor. A donor is not a parent of a child conceived by 
means of assisted reproduction.' Rev. Vnif. Parentage Act, par. 702, 
2000. Although the revised act does not require the assistance of a 
physician, it also does not directly address the situation of an un
married woman. 
13. Jhordan C. v. Mary K., 224 Cal. Rptr. 530 (Ct. App. 1986) 
14. Cal. Civ. Code par. 7005(b), West 1983, (repealed by Stats. 
1992, c. 162 (A.B.2650), 4, operative Jan. I, 1994, and replaced with 
Cal. Civ. Code par. 7613.) 
15. Although Mary argued that statutory language requiring the 
sperm donor to provide the semen to a physician was merely direc
tory language, the court did not agree. The appellate court noted that 
the Commissioners of ihe uniform act deliberately added the use of 
a physician in later drafts of the act and that, therefore, it was an im
portant statutory requirement. 
16. In re R.C., 775 P.2d 27, Colo. 1989. 
17. McIntyre v. Crouch, 780 P.2d 239, 83 ALR 4th 277, Or. App. 
1989, rev. denied 784 P.2d lllO, Or. 1989, cert. denied 495 V.S. 
905,1990. 
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was 'ambiguous' when the sperm donor was known to 
the mother. The court found the statute only applied 
when the sperm donor was anonymous. Consequently, 
the Colorado Supreme Court stated that if the sperm 
donor is known to the mother, and the sperm donor al
leges that he and the mother had an agreement that he 
would be considered the father, then the statutory pro
vision does not operate automatically to prevent him 
from having a trial on that issue. 18 

It appears from a reading of the cases 
that U.S. courts will go to any length 
to grant known sperm donors legal 

parent status 

This court-created circumvention of the clear language 
of an AID statute was given even more strength in the 
Oregon case,19 in which the court invoked constitu
tional protections for a sperm donor if he alleged he 
had an agreement with the mother in which he would 
be considered the child's legal parent. The Oregon 
AID statute was similar to the California statute be
cause it provided for a physician to perform the insem
ination. It also stated that '[ilf the donor of semen used 
in the artificial insemination is not the mother's hus
band: (1) Such donor shall have no right, obligation or 
interest with respect to a child born as a result of the ar
tificial insemination; and (2) A child born as a result of 
the artificial insemination shall have no right, obliga
tion or interest with respect to the donor.'2o The sperm 
donor alleged in his pleadings that, because no physi
cian was involved in the insemination and because he 
was a known donor, the provisions of the statute that 
excluded him from legal parenthood did not apply in 
this case. Unlike the California and Colorado courts, 
the Oregon court rejected these two arguments. The 
Oregon appellate court found that the statute did not 
exclude the donor from its provisions if the parties 
failed to use a physician nor did the statutory language 
state the donor must be anonymous; the court held that 
to decide otherwise would 'rewrite the act' .21 Although 
the Oregon Court of Appeals determined that the 
statute applied to the sperm donor, the court then struck 
down the statute as an unconstitutional violation of the 
due process rights of a sperm donor if it prevents him 
from alleging and proving that he donated his sperm in 
reliance on an agreement with the mother that he 
would have an active role in the child's life. Therefore 

18. However, the court was clear that this interpretation of the statute 
only applied if the woman did not have a husband. The court deter
mined that if the woman receiving the sperm had been married, then 
'an agreement that the donor would be the natural father is not a rel
evant consideration when the recipient is married and her husband 
consents in writing to the artificial insemination.' In re R.e. 775 P.2d 
at 33, Colo. 1989 (emphasis added). For a detailed description of the 
different treatment of unmarried and married women who use AID 
to conceive children and suggested legislative changes to protect un
married women, see Note, 'A Tale of Three Women: A Survey of the 
Rights and Responsibilities of Unmarried Women who Conceive by 
Alternative Insemination and a Model for Legislative Reform', 19 
Am. J.L. & Med. 285, 1993. 
19. McIntyre, 780P.2d 239, 83 ALR4th 277, Or. App. 1989, rev. de
nied 784 P.2d 1110, Or. 1989, cert. denied 495 U.S. 905,1990. 
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the Oregon court held that the Oregon AID statute was 
unconstitutional if it was used to deny the sperm donor 
the opportunity to establish legal parentage when he al
leged he had an agreement with the mother to be in
volved in the child's life. 

The Recent Cases-When a Child Has Two 
Mothers 

Three cases were decided in the 1994, all of which in
volved lesbian couples using AID to assist them in 
having children. In two of these cases, the courts re
jected the mothers' argument that an AID statute pre
vented the sperm donor from asserting parental rights 
to the child. The first case in Ohi022 involved an AID 
statute that stated '[ilf a woman is the subject of a non
spousal artificial insemination, the donor shall not be 
treated in law or regarded as the natural father of a 
child conceived as a result of the artificial insemina
tion, and a child so conceived shall not be treated in law 
or regarded as the natural child of the donor.'23 Al
though the Ohio statute contemplated the insemination 
to be done by a physician, the statute also provided that 
the physician's failure to follow certain provisions of 
the insemination statute did not affect the legal status 
of the child, who was not to be considered the child of 
the sperm donor. However, the Ohio appellate court, 
citing the earlier Colorado and New Jersey cases, de
termined that the statute did not apply in situations in 
which the sperm donor was not anonymous and he al
leged that he and the mother had an agreement that the 
sperm donor would have a relationship with the child. 
The court also stated that if its interpretation of the 
statute was erroneous, then, in any event, the statute 
was unconstitutional. Pursuant to this finding, the court 
ordered an investigation of the two parties' homes and 
psychological evaluations of the parties and their do
mestic partners in order to determine the residency of 
the child. 

The second case24 in 1994 that held in favor of the 
sperm donor was noteworthy because there was no 
conflicting evidence about the intentions of the parties 
at the time of the insemination. Both parties testified 
that they orally agreed that the sperm donor, Thomas 
S., was donating his sperm so that the mother, Robin 
Y., and her female domestic partner, Sandra R., would 
raise the child together,25 without Thomas having any 
parental rights or obligations. Robin performed sever
al self-inseminations in California, Thomas's home 
state, and in her home state of New York. Robin be-

20. Or. Rev. Stat 109.239, 1977. 
21. McIntyre, 780 P.2d at 243. 
22. e.O. v. W.S., 64 Ohio Misc. 2d 9, 639 N.E.2d 523, 1994. 
23. Ohio Rev. Code Ann. Par. 3111.37(8), West 2000. 
24. Thomas S. v. Robin Y., 618 N.Y.S.2d 356, App. Div. 1994, rev'g 
599 N.Y.S.2d 377, Fam. Ct. 1993. This case was the subject of much 
debate and discussion in scholarly journals and the popular press, see 
Craig W. Christensen, 'Legal Ordering of Family Values: The Case 
of Gay and Lesbian Families', 18 Cordozo L. Rev. 1299, 1359 nn. 
354-5.!l, 1997. 
25. Sandra R. had given birth to a daughter, Cade, two years earlier 
through AID with a different man. Sandra R. and Robin Y. intended 
to be co-equal parents to both children whom they would treat as sib
lings in a two-parent household. Thomas was aware of, and agreed 
to, Robin and Sandra's intentions. 
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came pregnant and gave birth to a daughter named Ry, 
while she and Sandra were temporarily living in Cali
fornia. In 1991 the parties disagreed about visitation, 
prompting Thomas to file an action asserting he was 
the father ofRy and requesting court-ordered visitation 
rights. 
In the trial court decision, the judge noted that the AID 
statutes in California and New York did not apply in 
this case to cut off a sperm donor's parental rights. The 
California AID statute required the sperm donor to pro
vide the sperm to a physician in order for the statute to 
apply. The trial court did not apply the New York AID 
statute either because its provisions only referred to in
semination of a married woman. Thomas asserted that 
the New York parentage statute was the applicable 
statute in this case. Under the parentage statute the 
court 'must' enter a finding of parentage if there is 
clear and convincing evidence that a man is the bio
logical father of the child. Instead of entering the 
parentage order, however, the trial court applied the 
common law doctrine of equitable estoppel to prevent 
Thomas from asserting his claim of parentage. This 
doctrine prevents a party from asserting his or her legal 
rights if that party's prior conduct induces another per
son to rely on that conduct to his or her detriment, or if 
a party does not promptly assert his or her rights, and, 
because of the passage of time, it would be inequitable 
to permit the party to assert the rights. The court ap
plied the equitable estoppel doctrine because Thomas 
agreed with Robin that he would not act as a parent to 
Ry and followed the agreement for eleven years.26 
Thomas appealed the trial court decision, and the ap
pellate court reversed, instructing the trial court to is
sue an order finding Thomas the legal parent of Ry. 
The appellate court interpreted the parentage statute as 
requiring the trial court to issue the parentage order 
once blood tests proved Thomas was the father. But in 
an interesting twist of the facts, the appellate court ap
plied equitable estoppel to Robin, characterizing her as 
the person who initiated the contact between Thomas 
and Ry and consequently, she could not now deny 
Thomas's right to the legal recognition of his relation
ship to Ry. Concerning the agreement between Robin 
and Thomas, the court held that the oral agreement be
tween Robin and Thomas was unenforceable and 
against public policy.27 The court also found that, in 
any event, to deny Thomas his right to a parentage de
termination would violate his constitutional due 
process rights. Consequently, the end result of this case 
was that, even when faced with a clear intention of the 
parties that the sperm donor would not act as a child's 

26. At trial a psychiatrist, who evaluated Ry, testified that Thomas's 
attempt to seek parental status resulted in Ry experiencing anxiety, 
nightmares and psychological harm. Ry was adamantly opposed to 
visiting Thomas because she perceived his request as an attack on 
her family security and a decision establishing Thomas as a legal 
parent 'would be a statement that her family is other than what she 
knows it to De and needs it to be.' [d., 599 N.Y.S.2d at 382. 
27. Both the majority and dissenting opinions determined that an 
agreement, between biological parents in which one parent agrees to 
surrender legal parentage, is unenforceable under New York law. 
Conseqllently, it is not possible for a lesbian couple to prevent a 
known sperm donor from asserting parentage rights. Although New 
York case law allows same gender couples to adopt the child through 
a 'second-parent' adoption, see Matter of Jacob, 86 N. Y .2d 651, 636 
N.Y.S.2d 716, 660 N.E.2d 397, 1995 (also involving Matter of 
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parent, the New York appellate court supported a 
known sperm donor's request for legal parentage, once 
the sperm donor decided he no longer wanted to abide 
by the terms of the agreement. 28 

The next 1994 case dealing with a sperm donor's as
sertion of parentage rights stands apart from the other 
cases because it was the only case in which the court 
ruled against the sperm donor.29 It is significant that 
this case involved a written agreement, signed by the 
mother, her female partner and the sperm donor, in 
which the sperm donor clearly acknowledged that he 
understood he would have no parental rights to the 
child. However, the agreement did allow the sperm 
donor visitation with the child. After the child was 
born, the donor attempted to expand his involvement 
with the child. The mother and donor participated in 
mediation to resolve their dispute, resulting in a re
signing of the original agreement, with a slight in
crease in visitation. Six months later the donor filed a 
petition to establish parentage. The Oregon Court of 
Appeals found no facts supporting the sperm donor's 
claim, particularly since both parties reaffirmed the 
sperm donor's waiver of parental rights only six 
months earlier. The appellate court also stated that this 
sperm donor did not have a constitutional claim of a 
denial of due process, as did a sp~rm donor in the ear
lier Oregon case,30 because the earlier case was based 
on the sperm donor's assertion that he and the mother 
had an agreement that he could be the legal parent of 
the child if he donated his sperm. In this later case, the 
parties had a written agreement that stated just the op
posite. Consequently, the written agreement controlled, 
preventing the sperm donor's action to establish legal 
parentage. 

The co-parent is treated under U.S. law 
as a legal stranger to the child 

The final case, decided in 2000, is particularly interest
ing because it involved a three-way dispute between 
the biological mother, the co-parent and the known 
sperm donor.3! At the time the child was conceived, the 
mother and her lesbian partner entered into a written 
agreement with the sperm donor. The agreement pro
vided that, although the sperm donor would not have 
parental rights to the child, he would have a 'significant 
relationship' with the child, and, when the child was 

Dana, which the court combined with Matter of Jacob), the adoption 
may be denied without the sperm donor's consent if he is determined 
to be the legal parent. 
28. Robin appealed the appellate court's decision. The appeal was 
abandoned, however, when Thomas withdrew his petition to estab
lish legal parentage in spring of 1995. See Nancy D. Polikoff, 'The 
Social Construction of Parenthood in one planned Lesbian family', 
22 N.Y. U. Rev. L. & Soc. Change 203,1996. ProfessorPolikoff's ar
ticle is an excellent critique and analysis of the Thomas S. v. Robin 
Y. case. 
29. Leckie & Voorhies. 875 P.2d 521, Or. App. 1994. 
30. Mcintyre v. Crouch, 780 P.2d 239, 83 ALR 4th 277, Or. App. 
1989, rev. denied 784 P.2d 1110, Or. 1989, cert. denied 495 U.S. 
905,1990. 
31. LaChapelle v. Mitten, 607 NW.2d 151, Minn. Ct. App. 2000. 
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born, he regularly visited the child. Unknown to the 
sperm donor, however, the mother and co-parent filed 
a co-parent adoption. They did not inform the adoption 
court of the identity of the sperm donor, but merely 
stated in the petition that the child was born by artifi
cial insemination. Approximately one year after the 
adoption was granted, the women terminated the 
sperm donor's visitation. He filed a petition to set aside 
the adoption, alleging fraud, and sought an order to de
clare him the child's legal parent. The court granted the 
sperm donor's requests and ordered custody and visi
tation investigations. During the pendency of the cus
tody action between the sperm donor and biological 
mother, the mother and the child's co-parent separated 
and the co-parent filed for custody of the child as well. 
Shortly before trial, the three parties entered into an 
agreement whereby the two women would share legal 
custody of the child and the father would exercise vis
itation. The court affirmed this arrangement, with the 
practical result that the child resided with the mother, 
and the child visited with the co-parent and the sperm 
donor twice a month.32 

Analysis of the Known Sperm Donor Cases 

It appears from a reading of the cases that U.S. courts 
will go to any length to grant known sperm donors le
gal parent status. In the majority of the cases the courts 
characterized the biological mothers as untrustworthy; 
their testimony was not believed, ignored or used 
against them to support the known sperm donors' 
parental rights. For example, if the mother gave in to 
the requests of the sperm donor to see the child, then 
she encouraged the contact and could not cut it off. If 
she immediately asserted no contact from the minute of 
birth, she was seen as preventing the man from estab
lishing a parent-child relationship. If there was a 
statute that stated the sperm donor had no parental 
rights, the courts interpreted the statute as applying 
only to cases in which a doctor did the insemination. If 
a doctor did the insemination, then the courts said the 
statute only applied to anonymous donors. If the statu
tory language was plain that all sperm donors, anony
mous or otherwise, had no parental rights to the child, 
then the statute was found unconstitutional if the man 
asserted that the parties had an agreement otherwise. If 

32. One other case deserves mention, Myers v. Moschella, 677 
N.E.2d 1243, Ohio App. 1996, which involved an action to establish 
child support. In this case, the court noted that the obligation for 
child support arose out of a sperm donor asserting parentage rights, 
and being granted those rights, even though he had signed an agree
ment that the mother and her female domestic partner would assume 
full parental responsibility for the child. 
33. See Myers v. Moscella, id., Thomas S. v. Robin Y., 618 N.Y.S.2d 
356, App. Div. 1994, rev'g 599 N.Y.S.2d 377, Pam. Ct. 1993, McIn
tyre v. Crouch, 780 P.2d 239,83 ALR 4th 277, Or. App. 1989, rev. 
denied 784 P.2d 1110, Or. 1989, cert. denied 495 U.S. 905,1990. 
34. There have been no reported cases of a known sperm donor as
serting parental rights to an AID child born to a married woman be
cause almost all married couples use sperm, provided by a doctor, 
which is obtained from anonymous donors. However, there have 
been cases in which either the mother or her husband have requested 
a court declaration that an AID child born during the marriage was 
not a child of the marriage. See Michael 1. Yarworsky, 'Rights and 
Obligations Resulting from Human Artificial Insemination', 83 
A.L.R.4th 295, 1991. In all but three cases, this request was denied. 
Two of these cases were decided prior to the enactment of an AID 
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the parties had a clear agreement the sperm donor 
would not be the legal parent, the court then refused to 
enforce the agreement, relying instead on the paternity 
statute's language, which stated that if the blood test 
showed a man was the father, the court must issue an 
order of parentage. 

One might understand a court's hesitation to use a 
statute to cut off a sperm donor's ability to assert 
parental rights if the legislative intent was unclear and 
the application of the statute would prevent the sperm 
donor from presenting evidence about the intentions of 
the parties at the time of the insemination. However, 
the courts appear to be willing to look at the agreement 
of the parties only if the agreement might support the 
sperm donor's petition for legal parenthood. In at least 
two cases in which the child lived in a two parent 
household, being raised by two women, the court re
fused to enforce the agreement when it was clear that 
the agreement would cut off the parental rights of the 
sperm donor.33 Thus, the cases support the courts' bias 
to preserve the biological model of a male and a female 
parent for the child, regardless of the presence of a non
biological co-parent of the child and regardless of the 
lack of a true parent-child relationship with the sperm 
donor. Consequently, unlike the situation involving a 
heterosexual married couple, the U.S. courts are un
willing to break through the biological contribution of 
the sperm donor and unable to acknowledge that there 
is another person acting as the child's parent. Paradox
ically, if the sperm donor were to assert legal parent
hood of his biological child born in a heterosexual mar
riage, he would have little or no hope of doing so, 
because the courts would prevent his attempts by rely
ing on the same AID statutes that the courts refused to 
apply in the situation of two female co-parents.34 Con
sequently, in the United States biological parenthood 
means nothing if the child is born to a married hetero
sexual couple, but biological parenthood means every
thing if the child is born to a same-gender couple.35 

Ignoring the Other Mother 

One of the most disturbing results of the U.S. cases is 
that granting the sperm donor's request for parental 
status may prevent the co-parent from ever having a 

statute that addressed the issue of whether an AID's child was a child 
born of the marriage, (Doornbos v. Doornbos, Unreported, Super. 
Ct. Cook County, No. 54 S. 14981, app. dismd. 139 N.E.2d 844 (Ill. 
App. 1954) as discussed in Gursky v. Gersky, 242 N.Y.S.2d 40,6 
1963. The third case, in California, involved a doctor who secretly 
used his own sperm to inseminate a female patient, whose husband 
did not even know she was undergoing this procedure. Shin v. Kong, 
95 Cal. Rptr. 2d 304, 1st Dist. 2000. 
35. In the near future, it is predicted that an ART procedure will 
make it possible for two women to be the biological parents of a child 
without any genetic contribution from a male. Under this particular 
ART procedure, the man's genetic material is rernoved from the 
sperm sheath and replaced with the genetic material found in one of 
the woman's egg. This sperm carrying the first woman's genetic ma- . 
terial is then used to fertilize the second woman's egg. Conceivably 
either woman could gestate this egg to term. The child born of this 
procedure would be the biological child of the two women with no 
genetic contribution from a male. See Kyle C. Velte, 'Egging on Les
bian Maternity: The Legal Implications of Tri-gametic In Vitro Fer
tilization', 7 Am. U.l. Gender Soc. Pol'y & L. 431,1999. 
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legally protected relationship with the child she is rais
ing. If the spenn donor becomes the child's legal par
ent, the spenn donor may be able to veto any adoption 
attempted by the non-biological parent, effectively 
blocking her from fonning a legal parent-child rela
tionship. The co-parent is treated under U.S. law as a 
legal stranger to the child, having no enforceable rights 
to the child. This means the co-parent may end up with 
no rights to custody or visitation if the biological moth
er die or the two women's relationship terminates. In 
addition, the child is not considered an intestate heir 
nor a dependent of the non-biological co-parent. Con
sequently, based on mere biological connections, the 
U.S. courts have made the child a permanent resident 
in 'no-man's land' where the law refuses to recognize 
the social reality of the child's daily life and brands the 
child's family as irrelevant and undeserving of legal 
protection. 

The parliament should grant automatic 
parenthood to all spouses of women who 

give birrh during a civil marriage, 
regardless of the couples' gender 

This disturbing result is demonstrated in the U.S. cas
es involving a co-parent asserting custody or visitation 
rights against the child's biological mother. In the sev-. 
enteen states where, after their relationship ended, a 
co-parent has sued the biological mother for access to 
the children she helped to raise,36 eight of these states' 
courts have found that the co-parent had no legal 
rights, because the custody/visitation statutes only re
ferred to biological parents or blood relatives.3? Inter
estingly, although three of the eight states have al
lowed same-gender co-parent adoptions,38 because the 
co-parents seeking custody had not adopted the chil
dren, the courts treated these co-parents as if they were 
any other 'non-parent,' which meant the co-parents 
had no right of access to the children. Of the remaining 
nine states that did grant some rights to the co-par
ents,39 one court decision denied the co-parent'S re
quest for shared custody and granted only visitation 
with the child,4o and two other states found that the co
parent had no statutory rights but allowed the co-parent 
to have access to the children because the parties had a 
written co-parenting agreement.41 

Two other cases exemplify the precarious position of 
the co-parent in the United States, particularly when 
compared with the lengths to which the courts protect 
a male asserting parental rights. In the first case the co
parent began living with the biological mother shortly 

36. For a detailed annotation discussing these cases see Robin Cheryl 
Miller, 'Child Custody and Visitation Rights arising from Same-Sex 
Relationship', 80 A.L.R.5th, 2000. 
3? Citations to these cases are found at the end of this article under 
the heading Relevant Case Law. 
38. Courts in California and New York have granted same-gender 
co-parent adoptions and Vermont has a statute allowing same-gen
der co-parent adoptions. Courts in at least 21 states have granted 
these adoptions, see supra Maxwell, Mattijssen and Smith, note 8. 
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after she had given birth to a child out of wedlock.42 
Their three year relationship ended, however, when the 
mother began seeing the child's father again. Even 
though a psychologist who had observed interactions 
between the co-parent and the child recommended vis
itation, the court did not grant the co-parent visitation 
because there was no statutory basis for the visitation. 
The next case also involved a situation in which the 
mother had children out of wedlock. 43 She then entered 
an eight year relationship with another woman, who 
acted as the children's co-parent. When the biological 
mother died, the children's father filed for custody 
even though he had failed to establish any relationship 
with the children. The court held that the co-parent had 
no legal claim to object to the father's custody petition, 
because the probate statutes only allowed the court to 
place children with blood relatives, even though the 
mother named the co-parent as the children's guardian 
in her will. 

Conclusion 

This discussion of the U.S. cases should be taken as a 
warning: the Dutch proposal to exclude same-gender 
married couples from automatic parenthood for AID 
children is not only discriminatory, but it inadequately 
protects these children's relationships with their co
parents. To ignore the lack of biological connections 
between an AID child and the mother's spouse in a het
erosexual marriage and, at the same time, assert that 
these connections are important enough to prevent au
tomatic parentage to the co-parent in a same-gender 
marriage, is illogical and indefensible. To add to this 
discrimination the requirement that, in an adoption, a 
court should not grant the adoption unless the child has 
nothing to expect from the sperm donor, is even more 
disturbing. Given the lengths to which the U.S. courts 
have gone to impose a male/female model of parent
hood on a child, regardless of the social reality of the 
child, the Dutch should th~nk twice whether this is a 
road they want to travel down. This road leaves a child 
in a same-gender marriage at substantial legal risk and 
is, as Frieda van Vliet has warned, nothing more than a 
side exit to no-man's land. For the sake of true equali
ty and for the best interests of all Dutch children, the 
parliament should grant automatic parenthood to all 
spouses of women who give birth during a civil mar
riage, regardless of the couples' gender. All Dutch 
children deserve to be treated equally, all Dutch chil
dren deserve legal protection of their families, and all 
Dutch children are entitled to the security of knowing 
that the persons who act as their parents will be pro
tected in law as their parents, from the moment they are 
born. 

39. Citations to these cases are found at the end of this article under 
the heading Relevant Case Law. 
40. Missouri (Matter of T.L. , 1996 WL 393521, Mo. Cir. Ct. 2000). 
41. Massachusetts (E.N.O. v. L.M.M., 711 N.E.2d 886, Mass. 1999), 
Wisconsin (In re Custody of H.S.H.-K., 533 N.W.2d 419 (Wis. 
1995), overruling In re Interest of S.J.H., 471 N.W.2d 202 (Wis. 
1991). 
42. Kulla v. McNulty, 472 N.W.2d 175 (Minn. Ct. App. 1991). 
43. McGiffin v. Overton, 542 N.W.2d 288 (Mich. Ct. App. 1995). 
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Relevant Case Law 

In the following cases, the court found that a non-bio
logical co-parent had no legal rights to the children, 
upon the termination of her relationship with the chil-
dren's legal mother: ' 
California: Curiale v. Reagan, 272 Cal. Rptr. 520 (3rd 
Dist. 1990), Nancy S. v. Michele G., 279 Cal. Rptr. 212 
(lst Dist. 1991), West v. Superior Court, 69 Cal. Rptr. 
2d 160 (3rd Dist. 1997), In re Guardianship ofZ.C. W., 
84 Cal. Rptr. 2d 48 (1st Dist. 1997); 
Florida: Kazmierazak v Query, 736 So. 2d 106 (Fla. 
Dist. Ct. App. 1999); 
Illinois: In re C.L.B., 723 N.E.2d 316 (1st Dist. 1999); 
New York: AlisonD. v. VirginiaM., 552 N.Y.S.2d 321 
(2d Dep't 1990), Lynda A. H. v. Diane T. 0., 673 
N.Y.S.2d 989 (4th Dep't. 1998); 
Ohio: Liston v. Pyles, 1997 WL467327 (OhioCt. App. 
10th Dist. Franklin County 1997); Tennessee: In re 
Thompson, 11 S.W.3d 913 (Tenn. Ct. App. 1999); 
Texas: Jones. v. Fowler, 969 S.W.2d 429 (Tex. 1998); 
and Vermont: Titchenal v. Dexter, 693 A.2d 682 (Vt. 
1997). 

In the following cases, the court allowed a non-biolog
ical co-parent to have some continued involvement 
with the children, upon the termination of her relation
ship with the children's legal mother: 
Connecticut: Laspina-Williams v. Laspina-Williams, 
742 A.2d 840 (Conn. Super. Ct. 1999), holding the co
parent had visitation rights under the state visitation 
statute; 
Maryland: S.F. v. M.D., 2000 WL 520686 (Md. Ct. 
Spec. App. 2000), holding that the co-parent was a de
facto parent and could request visitation; visitation was 
refused, however, because of the visitation's negative 
impact on the child, Gestl v. Frederick, 2000 WL 
870874 (Md. Ct. Spec. App. 2000), holding that Mary
land law allowed the co-parent to show exceptional cir
cumstances to support her request to custody; 
Massachusetts: E.N.O. v. L.M.M., 711 N.E.2d 886 
(Mass. 1999), holding that there was no statutory au
thority for the co-parents request for visitation; the 
court, however, ordered visitation under its equitable 
powers, the co-parent acted as a de facto parent and the 
parties had a written co-parenting agreement; 
Minnesota: LaChapelle v. Mitten, 607 N.W.2d 151 
(Minn. Ct. App. 2000), upholding an agreement be
tween the biological mother and the co-parent to share 
legal custody after the couple separated; 
Missouri: Matter ofT.L., 1996 WL 393521 (Mo. Cir. 
Ct. 2000), holding that, if denying custody to a co-par
ent resulted in actual detriment to the child, then the co
parent could obtain custody over the biological moth
er; however based on the facts of the case, the court 
ordered custody to remain with the mother and granted 
only reasonable visitation rights to the co-parent; 
New Jersey: V.c. v. M.J.B., 748 A.2d539, 80A.L.R.5th 
663 (N.J. 2000), holding that the co-parent was a 'psy
chological' parent and could request joint legal cus
tody under the 'parental' custody statute; joint legal 
custody was refused, however, because in the facts of 
the case, it would not be in best interests of the chil
dren; 
New Mexico: 829 P.2d 660 (N.M. Ct. App. 1992), 
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holding that the co-parent may have a legally recog
nizable right to maintain some type of continuing rela
tionship with the child and enforced the visitation pro
visions of the parties' settlement agreement; 
Pennsylvania: T.B. v. L.R.M. 2000 WL 714409 (Pa. 
Super. Ct. 2000), holding that the co-parent had stand
ing to request visitation with the child and the case was 
remanded to the trial court to take more evidence on 
whether granting visitation was in the child's best in
terests; 
Wisconsin: In re Custody of H.S.H.-K., 533 N.W.2d 
419 (Wis. 1995), overruling In re Interest of S.J.H., 
471 N.W.2d 202 (Wis. 1991) holding that the court has 
equitable powers to award visitation to a co-parent and 
enforced the parties' written co-parenting agreement. 

In addition, in May 2000, the American Law Institute 
(ALI) adopted' Principles Governing the Allocation of 
Custodial and Decisionmaking Responsibility for 
Chilaren'. The American Law Institute is an advisory 
organization, similar to the National Conference of 
Commissioner on Uniform State Laws (see supra, text 
at footnotes 9-10), that addresses certain areas of the 
law in an attempt to unify legal principles among 
the states. The ALI Principles Governing the Alloca
tion of Custodial and Decisionmaking Responsibility 
for Children recognize three groups of individuals 
who may have substantive and procedural rights in
volving claims of custody/residential rights. These 
three categories are: legal parent, parent by estoppel, 
and de facto parent. Consequently, under these Princi
ples, non-biological co-parents may have rights to cus
tody/residency or visitation/access if they meet the 
criteria set out in the last two categories-parent by 
estoppel or de facto parent. To complicate matters, 
however, in June 2000 a plurality decision of the U.S. 
Supreme Court found a grandparent visitation statute 
was unconstitutional when applied to a situation in
volving a disagreement between a legal parent and the 
grandparents concerning the amount of time the grand
parents could visit the children. The Supreme Court 
held that a court-order under this statute, granting the 
grandparents more visitation time over the objection of 
the legal parent, violated the due process clause of the 
U.S. Constitution because it infringed on fundamental 
parental rights. Troxel v. Granville, -U.S.-, 120 S. Ct. 
2054, 147 L. Ed. 2d 49,68 USLW 4458,2000. This 
case may be used by biological mothers to prevent the 
co-parents from obtaining any rights of access to the 
children once the relationship ends. 
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