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Recent Developments Impacting Oil & Gas Law 

by 

David E. Pierce 
Washburn University School of Law 

I. Contract Law Developments of Interest to the Oil & Gas Lawyer 

A. Statute of Limitations: Law v. Law Company Building Associates, No. 
100,497,2012 WL 4466147 (Kan. Sept. 28,2012). 

1. The parties entered into a Financing Agreement on January 12, 
1984. Law sued in 2006 to have the Financing Agreement 
reformed due to mutual mistake, asserting a clause at issue in the 
Agreement was not the intended language. 

2. The trial court held Law's reformation claim was barred by the 5-
year statute of limitations, which commenced when the Agreement 
was made in 1984, and ran in 1989, well in advance of the 2006 
date Law filed suit. 

3. A majority of the court of appeals panel reviewing the issue held 
Law's reformation claim did not accrue until the mistake was 
discovered in 2005 when Law asserted the Agreement was 
breached. Therefore, the reformation action was timely. 

4. The supreme court reversed the court of appeals and held: 

a. Law's cause of action for reformation accrued In 1984 
when the contract was made; and 

b. The appropriate statute of limitations is found in K.S.A. § 
60-511 dealing with actions limited to five years. 

5. 60-511. Actions limited to five years. The following actions shall 
be brought within five (5) years: 

(1) An action upon any agreement, contract or promise in writing. 

(2) An action brought on any covenant of seizin contained in any 
deed of conveyance of land. 
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(3) An action brought on a covenant of warranty contained in any 
deed of conveyance of land, after there shall have been a final 
decision against the title of the covenantor in such deed. 

(4) An action upon the official bond or undertaking of an executor, 
administrator, conservator, sheriff, or any other officer, or upon the 
bond or undertaking given in attachment, injunction, arrest, or in 
any case required by statute. 

(5) An action for relief, other than the recovery of real property not 
provided for in this article. 

History: L. 1963, ch. 303, 60-511; L. 1965, ch. 354, § 12; Jan. 1, 
1966. 

6. The supreme court held that reformation for a contract comes 
under K.S.A. § 60-511(1); the court noted, incidentally, that 
reformation of a deed would be governed by § 60-511(5), citing 
Ferrell v. Ferrell, 11 Kan. App.2d 228, 719 P.2d 1, rev. denied239 
Kan. 693 (1986). 

7. The court, also discussing the Ferrell decision, comments on the 
"quiet title statute of limitations" is found in K.S.A. § 60-507 that 
provides: 

60-507. Unspecified real property actions. No action shall be 
maintained for the recovery of real property or for the 
determination of any adverse claim or interest therein, not provided 
for in this article, after fifteen (15) years from the time the cause of 
action accrued. 

History: L. 1963, ch. 303, 60-507; Jan. 1, 1964. 

8. When does a quiet title action "accrue"? 

60-1002. Quieting or determining title or interest in property. 
(a) Right of action. An action may be brought by any person 
claiming title or interest in personal or real property, including oil 
and gas leases, mineral or royalty interests, against any person 
who claims an estate or interest therein adverse to him or her, for 
the purpose of determining such adverse claim. 

(b) Action to bar lien claim, when. When a lien on property has 
ceased to exist, or when an action to enforce a lien is barred by a 
statute of limitation or otherwise, the owner of the property may 
maintain an action to quiet title. 
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History: L. 1963, ch. 303, 60-1002; Jan. 1, 1964. 

9. Basic rules reaffirmed by the court: 

a. "A cause of action for breach of contract accrues on the 
date of breach, not the date of discovery .... " 

b. [A] cause of action for reformation of a contract based on 
mutual mistake accrues on the date of the mistake, not the 
date of discovery of the mistake." 

c. "The Kansas Legislature has not provided a discovery 
exception in K.S.A. 60-511, and Kansas courts cannot 
engraft an exception which the legislature . . . has not 
included in the statute." 

d. It is not possible to apply the discovery principles found in 
K.S.A. § 60-513(a)(3) and (b) to other limitations statutes, 
such as § 60-511 (actions limited to 5 years), § 60-512 
(actions limited to 3 years), § 60-514 (actions limited to 1 
year), and the other limitations periods. 

10. 60-513. Actions limited to two years. (a) The following actions 
shall be brought within two years: 

(1) An action for trespass upon real property. 

(2) An action for taking, detaining or injuring personal property, 
including actions for the specific recovery thereof. 

(3) An action for relief on the ground of fraud, but the cause of 
action shall not be deemed to have accrued until the fraud is 
discovered. 

(4) An action for injury to the rights of another, not arising on 
contract, and not herein enumerated. 

(5) An action for wrongful death. 

(6) An action to recover for an ionIZIng radiation injury as 
provided in K.S.A. 60-513a, 60-513b and 60-513c, and 
amendments thereto. 
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(7) An action arising out of the rendering of or failure to render 
professional services by a health care provider, not arising on 
contract. 

(b) Except as provided in subsections (c) and (d), the causes of 
action listed in subsection (a) shall not be deemed to have 
accrued until the act giving rise to the cause of action first causes 
substantial injury, or, if the fact of injury is not reasonably 
ascertainable until some time after the initial act, then the period 
of limitation shall not commence until the fact of injury becomes 
reasonably ascertainable to the injured party, but in no event 
shall an action be commenced more than 10 years beyond the 
time of the act giving rise to the cause of action. 

(c) A cause of action arising out of the rendering of or the failure to 
render professional services by a health care provider shall be 
deemed to have accrued .... 

(d) A negligence cause of action by a corporation or association 
against an officer or director of the corporation or association shall 
not be deemed to have accrued until .... 

History: L. 1963, ch. 303,60-513; L. 1968, ch. 6, § 1; L. 1976, ch. 
254, § 1; L. 1987, ch. 222, § 1; L. 1996, ch. 127, § 1; July 1. 

B. Statute of Limitations: Freebird, Inc. v. Merit Energy Co., No.1 0-1154-
KHV, 2012 WL 3143870 (D. Kan. Aug. 1,2012). 

1. Plaintiff asserts their oil and gas lessee breached the lease by not 
paying the royalty required under the lease. 

2. Suit filed September 10, 2008 seeking damages from January 1, 
1998 to the present. 

3. Defendant filed for partial summary judgment asserting plaintiff s 
claims for periods prior to September 10, 2003 were barred by 
K.S.A. § 60-511, the Kansas 5-year statute of limitations for 
breach of a written contract. 

4. Plaintiff contended the statute of limitations was tolled because: 
the royalty obligation is an "open account," defendant engaged in 
fraudulent concealment with deceptive information on its check 
stubs, and a discovery rule should be applied to the unjust 
enrichment claim. 
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5. Defendant's basic argument was that the statute of limitations for a 
breach of contract claim accrues "upon breach of the contract by 
failure to do a thing agreed to." 

6. The court captures the essence of plaintiff s underlying theory, 
noting: "Plaintiff fundamentally disagrees that traditional contract 
law principles apply to oil and gas leases, which are a mixture of 
real property and contract." 

7. The defendant contended the leases were "continuing contracts" 
which gave rise to a separate cause of action for each failure to 
make a payment when due. 

a. The court seemed to agree and held, in any event, the leases 
did not meet the definition of an "open account." 

b. An open account contemplates a series of debit and credit 
transactions between the parties with either party having 
the power to "settle and close" the account at any time. 

8. The court rejected plaintiffs fraudulent concealment argument, 
noting "Kansas law has long held that fraudulent concealment does 
not toll the statute of limitations on a breach of contract claim." 

a. It only tolls the statute as to fraud claims. 

b. The court also observed that "[ e ]ven if the fraudulent 
concealment tolling doctrine did apply, '[t]here must be 
some actual artifice to prevent knowledge of the fact, some 
affirmative act of concealment, or some misrepresentation 
to exclude suspicion and prevent injury. '" 

c. The plaintiff failed to raise a genuine issue of fact as to how 
defendant's check stubs, which "did not show in-kind or 
cash processing or gathering fees," constituted an "actual 
artifice to prevent plaintiff from knowing how it calculated 
royalty payments." 

d. As a third independent basis for rejecting the plaintiff s 
fraudulent concealment argument, the court noted the 
plaintiff failed to show that even if it had exercised "due 
diligence," it still would not have discovered the claims at 
issue. 

9. Rejecting plaintiff s discovery rule argument, the court noted that 
Kansas, by statute, has listed seven different types of actions in 
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K.S.A. § 60-513(a) to which the discovery rule in K.S.A. § 60-
513(b) may apply. Unjust enrichment is not on the list and Kansas 
courts have been reluctant to expand the statutory provisions. 

10. The Law case, decided after the order issued in Freebird, reaffirms 
the principles relied upon by the court in Freebird. 

c. Economic Loss Doctrine. David v. Hett, 293 Kan. 679, 270 P .3d 1102 
(2011). 

1. "This court has never before considered the economic loss doctrine 
in any context, including product liability actions where the 
doctrine originated." 

2. The economic loss doctrine is a court-made limit on the use of tort 
law to recover for purely "economic losses" that would otherwise 
be a matter of contract between the parties. 

a. If the only injury is to property, recovery must be in 
contract. Originated in product liability where a 
commercial user of a product that did not perform as 
warranted was limited to its contract remedies for breach of 
warranty. 

b. If personal injury was involved, recovery was also possible 
in tort. 

3. The doctrine limits the ability to plead a case in tort when the facts 
would support either tort or contract theory. 

a. Because the contract statute of limitations is longer than 
tort (generally 5 years vs. 2 years), a litigant may choose a 
tort theory when there is an issue about when the cause of 
action accrued. 

b. The defect was not discovered until after the contract 
statute of limitations ran, but the discovery is the accrual 
date for the tort cause of action. 

4. This was the case with Scott and Sherry David who contracted to 
have Hett build their basement for their home. The work was 
completed in 1998 and the alleged defect in the workmanship 
discovered in 2005, after the contract statute of limitations had run. 
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a. As an aside, the David's case was "devastated" by a failure 
to controvert the factual contentions made in Rett's motion 
for summary judgment. 

b. Many of the critical factual issues were deemed to be 
resolved in Rett's favor - as stated in Rett's motion for 
summary judgment. 

5. Rett was granted summary judgment against the contract claims 
because of the statute of limitations; and against the tort claims 
because of the economic loss doctrine. All the damages claimed 
related to Rett's failure to comply with its contractual obligations 
to the Davids. 

6. The Court of Appeals affirmed holding the economic loss doctrine 
applied to this sort of negligence claim. 

7. Kansas Supreme Court reverses the Court of Appeals and trial 
court. 

a. Kansas has used an "independent duty" analysis to 
determine when a tort claim can stand in light of a contract 
between the parties. 

b. The inquiry is whether: '''the actions or omlSSlons 
complained of constitute a violation of duties imposed by 
law, or of duties arising by virtue of the alleged express 
agreement between the parties. '" 

c. If the contractual obligation also encompasses a duty that 
would be imposed by law, recovery can be had in tort as 
well as contract. 

8. Court reviews Kansas law on defective residential construction. 

a. "[A] contract to do work or perform a service includes an 
implied warranty that the work will be done in a 
workmanlike manner, using appropriate care and skill, 
unless there is an express agreement that no such warranty 
may be implied." This is a cause of action in contract. 

b. Often the failure to use the appropriate care and skill is also 
an act of negligence, and "'the tortious or negligent acts 
alleged may be considered as allegations of the breach of 
implied warranty. '" 
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c. Subsequently the theory was extended to impose a 
common-law duty on service contractors. 

(1) '" [W]here a person contracts to perform work or 
render a service, without express warranty, the law 
will imply an undertaking or contract on his part to 
do the job in a workmanlike manner and to exercise 
reasonable care in doing the work." 

(2) "Where negligence on the part of the contractor 
results in a breach of the implied warranty, the 
breach may be tortious in origin, but it also gives 
rise to a cause of action ex contractu. An action in 
tort may likewise be available to the contractee and 
he may proceed against the contractor either in tort 
or in contract; or he may proceed on both 
theories. '" (Emphasis by the court). 

9. In Kansas, the economic loss doctrine does not apply to a 
homeowner's tort claims for negligent construction. 

a. Why? 

(1) "[S]ervice contracts lack the warranty protections 
afforded to goods under the Kansas Uniform 
Commercial Code." 

(2) "[W]arranty law offers very limited protection for 
homeowners because the nature of home defects, 
and the damages that arise from them, often are not 
discovereable until after a warranty period would 
expire." 

(3) "[C]ontracts governing residential construction 
rarely involve the sophisticated parties with equal 
bargaining positions present in commercial products 
cases." 

"The doctrine's application in this context would 
unequally benefit the contractor." 

( 4) The doctrine's "application to home construction 
[is] troubling because it focused on the consequence 
or damages, rather than the duty breached." 

8 48 



b. "[W]e overrule the Prendiville [Prendiville v. 
Contemporary Homes, Inc., 32 Kan. App.2d 435, 83 P.3d 
1257, rev. denied, 278 Kan. 847 (2004)] court's extension 
of the doctrine to homeowners' claims against a residential 
contractor. " 

10. So, what now? Does the Davids' petition allege a tort? 

a. To determine whether a tort has been alleged, "the 
pleadings must be examined to determine the nature of the 
duty alleged to have been breached in the Davids' claims
any analysis the lower courts did not undertake because 
they concluded any tort claims would be barred by the 
economic loss doctrine." 

b. "Whether a claim sounds in tort or contract is determined 
by the nature and substance of the facts alleged in the 
pleadings. " 

c. "A breach of contract claim is the failure to perform a duty 
arising from a contract, and a tort claim is the violation of 
duty imposed by law, independent of contract." 

d. "But the fact that the parties have a contractual relationship 
does not necessarily control the inquiry because legal duties 
may arise even though the parties also have a contact, so 
that ' [w ]here a contractual relationship exists between 
persons and at the same time a duty is imposed by or arises 
out of circumstances surrounding or attending the 
transaction, the breach or the duty is a tort.'" 

e. Things don't look too good for the Davids - their asserted 
act of negligence is failing to perform in accordance with 
their contract. 

(1) Court will look for assertion of an "independent 
duty," independent of the contract terms, to perform 
the work in a certain manner. 

(2) For example, violation of a common law duty, 
separate from the contract, violation of a building 
code, etc. 

f. "[I]f the district court finds the claims arise from the 
parties' contract, those claims are barred based upon the 

9 49 



prior district court rulings that were affirmed by the Court 
of Appeals and constitute the law of the case." 

11. In Kansas, it is the ability to plead an independent tort, not the 
nature of the damages suffered by the plaintiff, that will determine 
whether a tort cause of action can be pursued even though the 
relationship between the parties is the product of a contract. 

12. Note: just because a separate tort cause of action can be pursued 
does not mean the contract is irrelevant. The terms of the contract 
will still be available to the defendant contractor as a defense 
concerning their performance. It can also be used by the plaintiff to 
establish the defendant's negligent conduct. 

13. Could this all be avoided by recognizing a discovery rule for a 
contract cause of action? The economic loss doctrine is a form of 
judicial tort reform - that has been rejected by the Kansas Supreme 
Court - at least for claims relating to residential construction. 

14. Impact on insurance policies? Coverage for torts but not breach of 
contract. 

II. Property Law Developments of Interest to the Oil & Gas Lawyer 

A. Express Warranty Concepts. RAMA Operating Co. v. Barker, No. 
105,589,2012 WL 3055850 (Kan. Ct. App. July 27, 2012). 

1. Barker assigned an oil and gas lease to RAMA. 

2. Although the contract provided the assignment would be "without 
warranty," the assignment document contained a warranty 
obligating Barker to "warrant and forever defend the same against 
all persons whosoever lawfully claiming or to claim the same." 

3. RAMA' s drilling contractor moved to the assigned leased land to 
begin drilling operations when a RAMA representative learned 
through the landowner that a prior lessee asserted it still had a good 
lease. 

a. RAMA terminated drilling operations after it contacted the 
prior lessee who asserted a release it had given was a 
"mistake. " 

b. RAMA ceased drilling on the leased land and sought 
damages from Barker for breach of warranty. 
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4. The court held there was no breach of warranty because there was 
no showing that the prior lessee's claim was a "lawful" claim. 

5. The mere assertion of a claim by a third party is not a breach of the 
warranty. 

6. The complete warranty clause provided: 

Assignor covenants with the Assignee, its or his heirs, 
successors or assigns: That the Assignor is the lawful 
owner of and has good title to the interest above assigned in 
and to said lease, estate, rights and property, free and clear 
from all liens, encumbrances, or adverse claims; That said 
lease is a valid and subsisting lease on the land above 
described, and all rentals and royalties due thereunder have 
been paid and all conditions necessary to keep the same in 
full force have been duly performed, and that the Assignor 
will warrant and forever defend the same against all 
persons whosoever lawfully claiming or to claim the same. 

7. The court noted that the "free and clear from all ... adverse 
claims" language appeared in the "covenant" portion of the 
assignment and was not part of the "warranty" portion. 

8. Therefore, if Barker was unaware of any adverse claims 
when the assignment was made, there was no breach of the 
representation, but no continuing obligation because the 
warranty only covered "lawful" claims. 

9. After examining the claims of the prior lessee, the court 
found the prior lease had, in fact, terminated, and in any 
event, the prior lessee would be estopped by the two 
releases it had granted, which were of record at the time 
RAMA acquired its assignment. 

10. As the court put it, "RAMA clearly overreacted to ... [the] 
adverse claim." 

11. The basic legal principle which the court applies is that 
under this form of warranty clause: "A breach does not 
occur without a disturbance of possession and eviction 
under an adverse title which existed at the time of the 
conveyance. " 

12. The court therefore held: "that in the absence of a lawful 
claim ... to the interest conveyed to RAMA, Barker has no 
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duty to defend and did not breach his covenant of warranty 
of title." 

13. This case contains several lessons. 

a. First, if your contract does not require a warranty, 
don't use an assignment form that contains a 
warranty. 

(1) The court's opinion does not indicate 
whether the existence of the warranty in the 
assignment was the product of an 
amendment to the contract or an oversight. 

(2) No request for reformation due to mistake 
was mentioned in the opinion and the court, 
and the parties, apparently accepted that the 
warranty was part of the deal. 

b. Second, standard warranty language may not 
express the parties' desired intent. 

(1) In some cases the assignee would expect the 
assignor to respond to even unlawful claims. 

(2) Because it often takes a trial and trip to the 
appellate courts to distinguish lawful from 
unlawful claims, the cost of answering this 
question should be clearly allocated among 
the parties to the transaction. 

(3) In this case, that burden was shifted to the 
assignee. 

c. Third, the court may have identified the assignee's 
real remedy in this situation: the claims made by the 
prior lessee, in light of its prior releases, "likely 
created liability for slander of title." 

B. Statute of Limitations: Adverse Possession. Crone v. Nuss, 46 Kan. 
App.2d 436,263 P.3d 809 (2011). 

1. Conceptual Foundations: Real property cannot be lost through 
abandonment. 

a. Real property is always "owned" by someone. 
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b. Real property must be transferred either by voluntary 
conveyance, involuntary action (e.g. foreclosure of a lien), 
or by adverse possession. 

2. Conceptual Foundations: Adverse possessIon is a statute of 
limitations issue. 

3. "The legal theory of adverse possession provides that an owner of 
land may lose the title to the land if he or she fails to eject 
trespassers promptly." 

4. K.S.A. § 60-503: 

"No action shall be maintained against any person for the recovery 
of real property who has been in [1 ] open, [2]exclusive and 
[3]continuous possession of such real property, [4]either under a 
claim [a] knowingly adverse or [blunder a belief of ownership, 
[5]for a period of fifteen (15) years .... " 

5. "Under the statute, the trespasser may be under a good-faith belief 
that he or she actually owns the property or may be exerting a 
claim to the property that is knowingly adverse to the owner." 

6. Litigation usually arises either with an ejectment action (K.S.A. § 
60-1001) by the owner of the property to eject the trespassing 
party, or with a quiet title action (K.S.A. § 60-1002) by the 
trespassing party to establish their title through adverse possession. 

7. The Crones, as the adverse possessors, sued Nuss, the record 
owner of the property. 

a. The Crones seek to quiet title to a 48.5-acre tract that is 
adjacent to their 60-acre tract of land. 

b. Establishing title, through quiet title: Crones, the claimants, 
have the burden of proof. 

c. Establishing title, through quiet title: Crones must "'rely on 
the strength of his own title, and not the weakness of his 
adversary's title. '" Weaknesses in the defendant's title will 
not establish the plaintiffs title. 

8. The Crones seek to establish title under the "knowingly adverse" 
portion of K.S.A. § 60-503, meaning they have no "good-faith 
belief that they owned the property." 
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9. Nuss received the land from his grandfather in 1968. The land is 
difficult to access and can be viewed from the road only during the 
winter after the leaves have fallen. 

10. The Crones purchased their property in 1988, and "immediately 
began cutting and bailing the Johnson grass on the disputed land." 
Johnson grass is a noxious weed. This continued until 1993. Nuss 
was aware of it, but it did not bother him. 

11. The Crones began disking and turning the soil on the land in 1993 
and started planting Sudan grass on the land. 

12. 1993 Nuss had Essmiller look at the land to obtain his opinion on 
whether to farm it; Nuss was advised to use it as wildlife habitat. 

a. Nuss would drive by the land about three times each week. 

b. Nuss paid taxes on the land, registered it each year with the 
Farm Service Agency as being unfarmable, and since 1974 
had the land leased for oil and gas. 

c. 1998 Nuss and his wife visited the land to see if they might 
want to build a house on it. Did not observe any activity 
that would suggest it was being used or claimed by others. 

13. In 2003, and each year after 2003, the Crones planted crops on the 
land. This was when Nuss first became aware the Crones were 
trespassing. Nuss, with his attorney and realtor, stopped Carolyn 
Crone on the road and told her "he knew the Crones had been 
trespassing and cutting hay for years and he wanted his fair share 
of the crop." 

14. In 2005 Nuss put up "no trespassing" signs and notified the Crones 
not to trespass on his land any more. 

15. In 2006 the Crones sued Nuss to quiet title to the land asserting 
adverse possession. 

16. Trial court: Cutting and bailing the Johnson grass was a trespass, 
but not possession. Possession began in 1991 or 1993 when they 
began disking the land and planting crops. Trial court used 2003 as 
the date of continuous adverse possession, which was less than the 
required 15 years. Also, at no time did the Crones have "exclusive" 
possession because both parties were using it. 
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17. On appeal: affirmed. The Crones failed to carry their burden of 
proof on each of the required elements of adverse possession. 

a. Ownership to land can be quieted by establishing rights as 
an adverse possessor. . 

b. Plaintiff has burden of proof, must rely upon their basis for 
title, question of fact, all presumptions in favor of the legal 
title holder, and claimant must establish, by clear and 
convincing evidence, each of the statutory elements for 
adverse possession. 

c. "Clear and convincing" evidence is more than a mere 
preponderance, the "truth of the facts asserted must be 
highly probable." 

18. Court of Appeals affirms trial court's findings that: 

a. The Crones open possession of the land began in 1993; 
cutting the Johnson grass from 1988 to 1993 was a trespass 
but not sufficient to '''warn the legal owner that the person 
cutting the hay did so under a claim of right or title. '" 

b. First acts that could give rise to an intent to take possession 
of the land was in 1993 when the land was disked and 
planted. 

c. Possession was never exclusive. Evidence showed that 
throughout the period Nuss, or those licensed by Nuss, 
continued to access and use the land. There was no 
evidence the Crones excluded Nuss in any way from using 
the land. 

19. Was the period of adverse possession interrupted: 

a. In 2003 when Nuss orally notified the Crones that he 
owned the land and not to use it? 

b. In 2006 when the Crones filed their action? 

c. Court holds the Crone's adverse possession was not tolled 
in 2003 when he gave mere oral notice to the Crones. 

d. However, a 2005 certified letter to the Crones informing 
them they were trespassing, Nuss' placement of no 
trespassing signs on the property, were "overt acts by Nuss 
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[which] exhibited a specific declaration of purpose to 
protect his rights of ownership against the Crones and were 
sufficient to put the Crones on notice and toll the statute of 
limitations under K.S.A. 60-503 at 12 years (1993-2005)." 

e. Comment: this all assumes that the Crones had exclusive 
possession. If they were in exclusive possession, and 
refused to give Nuss access to the property upon his 
demand, then Nuss' only recourse would have been some 
form of physical or legal ejectment. 

c. Partition. Hansford v. Silver Lake Heights, LLC, 280 P .3d 756 (Kan. 
2012). 

1. Hansford was named and served as a cotenant in a partition action. 

2. The land was partitioned and sold at court-ordered auction to 
Silver Lake Heights. 

3. After purchasing the land, Silver Lake Heights surveyed the 
property and set the boundaries in accordance with the description 
contained in the partition action and the resulting Sheriff s Deed. 

4. The survey revealed that a barbed wire fence that Hansford thought 
was the boundary with his adjacent land encroached on the land 
described in the partition action and the Sheriff s Deed. 

5. Hansford sued to establish title to the disputed land asserting 
adverse possession and boundary by agreement. 

6. The court held this was an impermissible collateral attack on the 
prior partition judgment. 

7. Hansford had an opportunity to raise his claims to the partitioned 
land in the partition action. 

8. K.S.A. § 60-1003(b), concerning partition actions, states: 

"The answers of the defendants shall include allegations of the 
nature and extent of their respective interests. They may also deny 
the interests of any of the plaintiffs, or any of the defendants. 
Any claim of adverse possession shall be affirmatively pleaded 
and the burden of proving the same is on the defendant." 
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9. Citing a prior Kansas case, the court noted: "A partition action is 
particularly designed and suited to settle any and all rights of 
cotenants in and to the property involved." 

10. Partition principles: 

a. "A partition action passes all of the grantor's estate unless 
the intent to pass less is expressly or necessarily implied in 
the terms of the grant." 

b. The description of the property, without limitation, is notice 
that "the entire estate" is involved. 

c. "The failure of a party to take a direct appeal challenging 
the form of the pleadings, the description of the property, 
or the order of the sale precludes that party from making a 
collateral attack on the judgment in the partition action." 

d. "When the property descriptions are unambiguous and are 
set out in the deeds, a survey is all that is needed to 
establish the true boundary." 

11. "[T]he failure of a party to take a direct appeal challenging the 
description of the property in a partition action precludes that party 
from making a collateral attack on the partition orders." 

12. "The problem in the present case is one of timing. There is little 
doubt that Hansford could have presented evidence supporting his 
claim of boundary by agreement if he had asserted that interest in 
an answer to the partition petition." 

13. "This is a case in which one of the tenants in common, one who 
was on notice that the property which has been subject to the same 
description over the course of decades and in several conveyance 
deeds, was going to be sold. If Hansford was going to claim an 
exception from that property, he head to do so in the partition 
action prior to the sale." 

14. "[Hansford] was the adjoining landowner with a putative interest 
in the property west of the fence line. He was also a cotenant of the 
property that included the fence, and he benefited from the sale of 
that property. By standing silently while the ease land was 
partitioned and sold, he benefited from the sale; he then sought to 
benefit from his silence by bringing an action against the purchaser 
that also undermined the interests of the other cotenants." 
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15. "It was reasonable and lawful for Silver Lake Heights to rely on 
public notices and deeds of sale; it had been given no reason to 
suspect that a private agreement between a cotenant and a party not 
involved in the partition action might have reduced its interest." 

D. Joint Tenancy. Reicherter v. McCauley, 283 P.3d 219 (Kan. Ct. App. 
2012). 

1. Richard and Douglas were cousins who acquired a farm in 1990 as 
joint tenancy with the right of survivorship. 

2. Richard, on December 18, 2009 signed a quitclaim deed conveying 
his interest in the farm to himself "in an apparent attempt to sever 
the joint tenancy and create a tenancy in common." 

3. Richard gave the deed to his attorney for recording; the attorney 
mailed the deed to the Register of Deeds on December 22, 2009. 

4. Richard died on December 28, 2009; the Register of Deeds 
recorded the deed on December 29,2009. 

5. Douglas was not consulted regarding the conveyance. "There was 
no express agreement between Richard and Douglas preventing 
Richard from severing the joint tenancy." 

6. First, regarding Richard's attempt to unilaterally convert the joint 
tenancy to a tenancy in common: 

a. "We have no doubt that Richard intended to sever the joint 
tenancy." 

b. "[U]nder Kansas law, it is clear that any joint tenant may 
unilaterally sever his or her joint tenancy interest in real 
property and create a tenancy in common by conveying his 
or her interest to a third person." 

c. "[W]hatever interest a joint owner has in real estate it is 
freely transferable, that is, it can be sold or given to 
someone else." 

d. "There is no need for the party seeking transfer of 
ownership to first give notice to, or obtain the consent of, 
the remaining tenant to effectuate the conveyance." 

e. "Just as a grantor can create a joint tenancy by unilaterally 
transferring ownership to himself or herself, so should a 
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grantor be able to sever a joint tenancy through self
conveyance. " 

f. "Upon effective delivery during the grantor's life, a 
quitclaim deed by a joint tenant to himself or herself a 
tenant in common effectively severs the joint tenancy and 
creates a tenancy in common." 

7. Second, the court held delivery was complete when the deed was 
given to Richard's attorney for recording; recording was 
not the act of delivery nor was it required to have effective 
delivery. 

E. Express Easements 

1. Restatement (Third) of Property: Servitudes § 1.2 Easement 
and Profit Defined 

"( 1) An easement creates a nonpossessory right to enter and use 
land in the possession of another and obligates the possessor not to 
interfere with the uses authorized by the easement. 

(2) A profit a prendre is an easement that confers the right to enter 
and remove timber, minerals, oil, gas, game, or other substances 
from land in the possession of another. It is referred to as a 'profit' 
in this Restatement. 

(3) The burden of an easement or profit is always appurtenant. The 
benefit may be either appurtenant or in gross. 

(4) As used in this Restatement, the term 'easement' includes an 
irrevocable license to enter and use land in the possession of 
another and excludes a negative easement. A negative easement is 
included in the term 'restrictive covenant' defined in § 1.3." 

2. Brown v. ConocoPhillips Pipeline Co., 47 Kan. App.2d 26, 271 
P .3d 1269 (2012). 

3. Pipeline easement granted, and recorded, in 1963. Conoco now 
operates a 10" high-pressure pipeline, constructed pursuant to the 
easement, to transport gasoline. 

a. Easement owner has the right to "lay, maintain, operate, 
inspect and remove" two pipelines on the land, without 
specifying where the pipelines would be built. 
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b. Landowners were vested with the right to "fully use and 
enjoy said premises except for the purposes hereinabove 
granted." 

4. Brown bought the property burdened by the easement in 2000. 
When she bought the land there was a pin oak tree about 2' from 
the pipeline. The tree is now about 70' tall and 30-years old. 

5. Conoco wants to cut the tree down as part of its pipeline inspection 
and maintenance program; Brown obtained an injunction 
preventing Conoco from cutting the tree down; Conoco appeals. 

6. "[A]n obstruction or disturbance of an easement is not actionable 
unless it is of such a material character as to interfere with the 
dominant tenant's reasonable enjoyment of the easement." 

7. The easement owner's rights are impacted by whether the 
easement is "a specific easement or a blanket easement." 

a. "The language of the grant forming the easement 
determines whether it is a specific easement or a blanket 
easement. " 

b. "A specific easement is formed when the width, length, and 
location of the easement for ingress and egress have been 
expressly described in the instrument creating the 
easement. " 

(l) "In a specific easement, the terms of the grant or 
reservation are controlling, and no efforts should be 
made to consider what may be necessary or 
reasonable use of the easement." 

(2) "[I]f the language of the instrument creating the 
easement mandates the easement be a specific 
width, the servient tenant may not encroach upon 
the right-of-way within the area described." 

c. "In a blanket easement ... the instrument creating the 
easement does not delineate specific dimensions of the 
easement for ingress and egress as it crosses the servient 
tenant's property." 

8. The Conoco easement has some elements of both a specific 
easement and a blanket easement. 
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a. General areas are described where the pipelines are to be 
laid. 

b. But, does not specify the exact width or location of the 
easement for ingress and egress within which the servient 
tenant may not encroach. 

c. "[The Conoco] easement is best classified as a blanket 
easement because Conoco' s rights are imprecise and more 
difficult to enforce than they would be if the instrument 
explicitly described the boundaries of the easement." 

9. To obtain an injunction, Brown had to "show that the tree did not 
constitute a material encroachment that interfered with Conoco' s 
reasonable enjoyment of the easement." 

a. Trial court concluded the tree "was not a material 
obstruction to Conoco' s easement." 

b. Issue on appeal: is this conclusion supported by substantial 
evidence? [No] 

10. The evidence was undisputed that "the tree roots could 
significantly harm the pipeline." 

a. Most of the tree roots were within 3 feet of the surface, as 
was the pipeline. 

b. The pipeline was within 2 feet from the tree. 

c. The presence of the tree would make excavation of the 
pipeline more difficult, but still possible. 

d. The tree impairs the ability to inspect the pipeline by air. 

e. There could be regulatory sanctions against Conoco for not 
being able to observe the pipeline from the air. 

11. "The risk of damage the tree roots could cause to the pipeline alone 
is sufficient to show that the tree materially interferes with 
Conoco's privilege to use its easement, let alone the undi<;puted 
testimony that the tree causes significant interference with 
Conoco's ability to inspect the pipeline." 

12. Trial court's conclusions not supported by substantial evidence. 
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a. Vacate the injunction. 

b. "[R]emanded so that Conoco can exercise the privileges it 
enjoys under the easement." Chainsaw time. 

F. Implied Easements 

1. Restatement (Third) of Property: Servitudes 

a. § 2.11 Servitudes Created by Implication 

"(a) The creation of a servitude burden may be implied by 
the circumstances surrounding the conveyance of another 
interest in land, as provided in §§ 2.12 through 2.15." 

b. § 2.15 Servitudes Created by Necessity 

"A conveyance that would otherwise deprive the land 
conveyed to the grantee, or land retained by the grantor, of 
rights necessary to reasonable enjoyment of the land 
implies the creation of a servitude granting or reserving 
such rights, unless the language or circumstances of the 
conveyance clearly indicate that the parties intended to 
deprive the property of those rights." 

2. Comment a. Rationales for recognizing an easement by necessity: 
presumed intent of the parties and public policy favoring 
productive use of land. 

3. Barr v. Bd. of County Commissioners, 275 P.3d 914 (Kan. Ct. 
App.2012). 

4. John Gage took title to the property by patent from the United 
States in 1876. In 1888 he deeded the property to his son with the 
following exception: 

"[E]xcept about 2 acres [description] and used for family 
graveyard .... " 

5. 1908 the son deeded the property surrounding the 2 acres to non
Gage owners. Barr acquired title to the surrounding property by 
deed in 1973. 

6. 1996 the County began assessing taxes against the 2 acres and it 
was subsequently purchased in 2005 at a tax sale by McCoy. 
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7. After trying to negotiate for access to the property with Barr, 
McCoy sued Barr seeking to establish an easement by necessity. 
The County was joined with resulting cross claims and counter 
claims. 

8. Trial court events not appealed: the entire 2 acres was cemetery 
property, cemetery property cannot be sold at tax sale, the tax sale 
was void so McCoy received nothing, and the County has a 
statutory duty to maintain the cemetery. 

9. Matters before the court of appeals: County was granted an 
easement over Barr's land to access the cemetery; the public was 
entitled to access the cemetery; County was instructed to determine 
the scope of the easement to provide access. 

10. The parties concede an easement by necessity was created in 1888 
when John Gage created the landlocked 2-acre tract of land. 

11. Barr contended the easement had been abandoned. 

a. "[A]n easement may not be abandoned by mere nonuse; 
rather, actual relinquishment accompanied by intention to 
abandon must be shown." 

b. Barr offered no authority that this same rule would not 
apply to an easement by necessity. 

c. Barr offered no evidence of an intent to abandon - which is 
an issue of fact; only offered evidence of nonuse 

d. The easement by necessity was not abandoned by 11 7 years 
of nonuse. 

12. The trial court improperly addressed the scope of the easement as 
part of the summary judgment proceeding. Scope is a highly 
factual issue which the court of appeals remands to the trial court 
to determine the facts. 

a. "The scope of an implied easement by necessity is 
determined by the intent that may be inferred from the 
actual use of the dominant tenement at the time of the 
creation of the easement as well as any uses that the facts 
and circumstances show were in the reasonable 
contemplation of the parties at that time." 
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b. The statement of uncontroverted facts in the summary 
judgment motion only focused on the creation and 
existence of the easement, not the proper scope of an 
easement if one was found to exist. 

13. Public vs. private nature of the easement. 

a. By statute, the county has control over all "private burying . 
grounds." 

b. "The law contemplates two classes of cemeteries, public 
and private." 

c. "[T]he cemetery created by the 1888 deed is more 
accurately categorized as a private cemetery rather than a 
public cemetery." 

d. "An implied easement for access to a private cemetery 
should be narrow in scope, and the burden on the 
landowner must be taken into account in granting the 
easement. " 

e. This too is a factual issue which the district court could not 
resolve in the limited summary judgment proceeding before 
it. 

f. Court must consider the burden public access would place 
on the Barr property. On remand the trial court must 
consider, to what extent, if any, the cemetery should be 
open to the general public. 

G. The Hatfields & The McCoys 

1. Sometimes the disputes between servient and dominant estate 
owners can be as contentious as a feud among families. 

2. McCoy v. Vance, Case No. 2005-CA-000501-MR, 2006 WL 
507599 (Ky. Ct. App. March 3, 2006) (unreported decision) (why 
isn't this case reported?). 

3. Dispute over access to a cemetery where six members of the 
McCoy family are buried who were killed by the Hatfields. 

4. The owner of the servient land, which one must cross to get to the 
McCoy cemetery, is a descendent (great-great grandson) of "Bad" 
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Jim Vance, who was related to the Hatfields and "was involved in 
several of those murders." 

5. The plaintiffs are related to the McCoys. 

6. Lots of killing and burying took place during the Hatfield-McCoy 
feud in the 1880's. 

7. Traffic to visit the cemetery increased as the site received more 
notoriety. The plaintiffs formed McCoys: 2000, Inc. to promote a 
reunion of the McCoys and tourism to feud-related sites. The 
Vances learned of these efforts and closed the road to the 
cemetery, resulting in this action. 

8. "Kentucky law classifies the right of a relative to visit the graves of 
deceased relatives as an easement. ... [T]he right to visit a family 
burial plot must be exercised reasonably." 

9. "The owners of the easement and the servient estate have 
correlative rights and duties which neither may unreasonably 
exercise to the injury of the other .... The use of an easement must 
be reasonable and as little burdensome to the landowner as the 
nature and purpose of the easement will permit. ... The nature and 
extent of an easement must be determined in light of its purposes." 
Id. 

10. It would be unreasonable for the McCoys to use the easement for 
commercial purposes by opening the cemetery to the general 
pUblic. The trial court properly held that only relatives, of the 
McCoys who are buried in the cemetery, are entitled to use the 
easement to gain access to the cemetery. 

H. Scope Issues: Horse & Buggy to Motor Cars 

1. Recall that the court in McCoy v. Barr held: 

"The scope of an implied easement by necessity is determined by 
the intent that may be inferred from the actual use of the dominant 
tenement at the time of the creation of the easement as well as any 
uses that the facts and circumstances show were in the reasonable 
contemplation of the parties at that time." 

2. "The 'scope' of an easement or profit is what its holder may do 
with it, the purposes for which it may be used." WILLIAM B. 
STOEBUCK & DALE A. WHITMAN, THE LAW OF PROPERTY 458 (3d 
ed.2000). 
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3. Scope issues arise out of a failure to address them in express 
easements, or in situations where the easement will otherwise be 
implied. 

4. The horse & buggy issues continue to arise. See, e.g., Rowe v. 
Lavanway, 904 A.2d 78, 85-87 (Vt. 2006). 

a. Easement granted in 1881 of a "lane about thirty-feet wide 
on ... land now occupied by Levi Nutting as a pasture and 
leading to land now and heretofore owned by said Brown" 
so that "Brown his heirs and assigns are forever to have the 
right to pass through other lands now owned by ... Nutting 
in the lane as it now is in passing to and from the land 
hereby conveyed to said Brown for all purposes whatever." 
Id. at 80. 

b. Plaintiffs asserted: "the easement was intended to serve as a 
lane for cattle and other farm animals, and the use of 
automobiles on the lane fall outside of the historical use of 
the right-of-way, and it should be prohibited. Id. at 85. 

c. The Supreme Court affirmed the trial court's holding: "that 
because there was no limitation on the grantee's use of the 
right-of-way in the 1881 deed that created it, none should 
be imported merely because, over time, horses had been 
replaced by automobiles and cows by ATVs." Id. at 85, 87. 

d. Analysis: 

(1) Step #1: examine language for guidance; identify 
any restrictions on use. 

(2) Step #2: dominant estate entitled to use of the 
easement '" in a manner that is reasonably necessary 
for the convenient enjoyment of the servitude.'" Id. 
at 86 (quoting Restatement (Third) of Property: 
Servitudes § 4.10). 

(3) Step #3: "We recognize that '[t]he manner, 
frequency, and intensity of the use may change over 
time to take advantage of developments in 
technology and to accommodate normal 
development of the dominant estate or enterprise 
benefited by the servitude. '" Id. (quoting 
Restatement (Third) of Property: Servitudes § 4.10). 
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(4) Step #4: "The purpose of the right-of-way was to 
provide access to the land that lay beyond it, and the 
use of automobiles to traverse the route is consistent 
with that purpose." Id. at 87 (emphasis added). 

5. Right to access to property in modem times includes right to bring 
in utilities to serve the productive use of the land. 

a. This is a recent issue in many states. E.g., Stroda v. Joice 
Holdings, LLC, 207 P.3d 223 (Kan. 2009) (agricultural use 
of land at time of easement did not prevent use to support 
residential use; implied right to use property for residence 
includes use of easement to bring utilities to a residence on 
the dominant estate). 

b. And not-so-recent in others. E.g., Dowgiel v Reid, 59 A.2d 
115 (Pa. 1948). 

(l) "[T]he right and privilege of a private road or 
cartway of twenty feet in width for the use of the 
owners of this lot and lot No.4 their heirs and 
assigns .... " 

(2) Easement created in an 1835 partition order. In 
1947 dominant estate sought to "erect poles and to 
string copper wire from the lines of [electric 
company] for the purpose of providing the farm 
with electrical facilities .... " 

(3) Trial court: '''use of said right of way is limited to 
ingress, egress and regress by foot, horse or 
wheeled vehicle'" and the dominant estate owners 
"'have no right to obstruct the lane by the erection 
of electric poles. ,,, 

(4) Supreme court reversed trial court: "At that time 
[1835] telephones, electric lights and electric 
washing machines and electric cooking stoves, 
electric heaters, electric radios and electric vacuum 
cleaners were totally unknown. Today [1948] in 
almost every American home in localities such as 
this one in which this litigation has its situs 
electricity is almonst as much of a necessity as is 
water .... " 
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(5) "To erect poles along this private road and to string 
on those poles wires for the transmission of 
electricity from the home of defendants . . . to the 
power line on the main highway, is a reasonable and 
natural use of the private road for the purpose for 
which it was created, to wit, to enable the owners 
and occupants of the premises to which the road is 
appurtenant to obtain something which is essential 
to the livableness of the home. . .. Such a use is in 
this modern era one of the ordinary purposes of 
such a way; on this record this use appears to be a 
reasonable one and it further appears that it does not 
constitute an additional burden on the servient 
estate except possible one of a trifling character." 

(6) "Poles and wires along the highways are 
concomitants of this mechanized age and the 
sensitivity of those who find the sight of them 
offensive is somewhat beyond the pale of a court of 
equity's protection. Civilization has its burdens as 
well as its benefits and those who enjoy its benefits 
must philosophically bear its burdens." Id. 

I. The Restatement (Third) of Property: Servitudes Approach to the 
Scope Issue 

1. § 4.1 Interpretation of Servitudes 

"( 1 ) A servitude should be interpreted to give effect to the 
intention of the parties ascertained from the language used in the 
instrument, or the circumstances surrounding creation of the 
servitude, and to carry out the purpose for which it was created. 

(2) Unless the purpose for which the servitude is created violates 
public policy, and unless contrary to the intent of the parties, a 
servitude should be interpreted to avoid violating public policy. 
Among reasonable interpretations, that which is more consonant 
with public policy should be preferred." 

2. § 4.9 Servient Owner's Right to Use Estate Burdened by a 
Servitude 

"Except as limited by the terms of the servitude determined under 
§4.1, the holder of the servient estate is entitled to make any use of 
the servient estate that does not unreasonably interfere with 
enjoyment of the servitude." 
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3. § 4.10 Use Rights Conferred by a Servitude 

"Except as limited by the terms of the servitude determined under 
§4.1, the holder of an easement or profit as defined in § 1.02 is 
entitled to use the servient estate in a manner that is reasonably 
necessary for the convenient enjoyment of the servitude. The 
manner, frequency, and intensity of the use may change over time 
to take advantage of developments in technology and to 
accommodate normal development of the dominant estate or 
enterprise benefited by the servitude. Unless authorized by the 
terms of the servitude, the holder is not entitled to cause 
unreasonable damage to the servient estate or interfere 
unreasonably with its enjoyment." 

a. Comment c. "Servitude holder is entitled to make any use 
reasonably necessary for convenient enjoyment. The uses 
that are reasonably necessary for enjoyment of an easement 
change over time as technology changes and as use of the 
dominant and servient estates changes. As change takes 
place, conflicts often arise between the servitude owner and 
the owner of the servient estate .... " 

"Under the rule stated in this section, the servitude holder is 
entitled to make any use of the servient estate that is 
reasonably necessary for the convenient enjoyment of the 
easement. . . . The right to use additional areas of the 
servient estate is sometimes called a 'secondary' easement. 
Conceptually, a secondary easement can be regarded either 
as an easement by necessity or as inherently included 
within the primary-use rights granted by the easement." 

b. Comment d. "Use within purpose of servitude. The first 
step in determining whether the holder of an easement is 
entitled to make a particular use challenged by the owner of 
the servient estate is to determine whether the use falls 
within the purposes for which the servitude was created." 

c. Comment f. "Changes in manner, frequency, and intensity 
of use. Under the rule stated in this section, the manner, 
frequency, and intensity of use of the servient estate may 
change to take advantage of developments in technology 
and to accommodate normal development of the dominant 
estate, or of the enterprise benefited by the servitude. 
Changes in use of the dominant estate, or enterprise 
benefited by an easement in gross, are irrelevant unless 
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they also bring a change in the manner, frequency, or 
intensity of use of the easement. . . . The policy underlying 
the rule is that it permits servitudes to retain their utility 
over time and probably reflects the expectations of the 
parties who create servitudes of indefinite duration .... " 

4. Preliminary Matter: Can the Restatement: Servitudes be applied 
to oil and gas interests? Yes. 

a. The drafters of the Restatement: Servitudes did not want to 
explore the many vagaries of oil and gas law, but at the 
same time they wanted to make the Restatement principles 
available to provide guidance where specific oil and gas 
law principles did not dictate otherwise. 

b. Restatement (Third) of Property: Servitudes § 1.1 
Servitude Defined; Scope of Restatement 

"(2) The servitudes covered by this Restatement are 
easements, profits, and covenants. To the extent that special 
rules and considerations apply to the following servitudes, 
they are not within the scope of this Restatement: 

(a) covenants in leases; 

(b) covenants in mortgages and other property security 
devices; 

(c) profits for the removal of timber, oil, gas, and 
minerals. " 

c. Comment e. to § 1.1 provides: 

"Servitudes are used in several specialized areas where the 
rules and considerations governing their operation are 
different from those ordinarily applied to the servitudes 
covered in this Restatement. ... "[O]iI and gas law ... and 
the law governing extraction of other minerals are such 
specialized areas. No attempt has been made in this 
Restatement to take account of the special rules and 
considerations governing servitudes used in those contexts . 
. . . To the extent that special rules and considerations do 
not apply to profits and mortgages and lease covenants, the 
rules and principles set forth in this Restatement may be 
applied." (Emphasis added). 
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d. Comment e. to § 1.2 provides: 

"[S]pecial rules may apply to profits used in the timber, oil 
and gas, and mining industries. To the extent that special 
rules apply, those profits are beyond the scope of this 
Restatement." (Emphasis added). 

e. The operation of the Restatement is demonstrated in Amoco 
Production Company v. Thunderhead Investments, Inc., 
235 F. Supp.2d 1163, 1171-72 (D. Colo. 2002). The court 
refused to apply the Restatement provisions on location of 
an easement (§4.8), because it would "run contrary to the 
Colorado Supreme Court's ruling in Gerrity" addressing 
the issues before the court. 

(1) The court assumed that a clear "oil and gas" rule 
existed for the issue in Colorado. 

(2) To the extent a clear "oil and gas" rule does not 
exist, or to the extent the Restatement could assist in 
defining the limits of the oil and gas rule, the 
Restatement should be consulted. 

(3) As an aside, it does not appear that§ 4.8 of the 
Restatement would have been, in any event, the 
applicable provision to resolve the issues in the 
Thunderhead case. 

5. Special considerations when an oil and gas lease has been granted: 

a. The express terms of the oil and gas lease will often contain 
language addressing many easement scope and intensity 
questions. 

b. The express, and implied, non-easement terms of the oil 
and gas lease can also impact the easement provisions. This 
is one of those areas where oil and gas law will be unique 
and the Restatement provisions inapplicable, or at least 
merely supplemental. 

c. F or example, consider the issue of whether hydraulic 
fracturing can be undertaken pursuant to an oil and gas 
lease granted in the 1920' s, before hydraulic fracturing was 
a recognized well completion technique. 
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(1) The non-easement terms of the oil and gas lease 
arguably impose a duty on the lessee to pursue new 
completion techniques if that is what a "prudent 
operator" would do under the circumstances. 

(2) The body of implied covenant law would need to be 
considered, because by imposing the "duty" to 
pursue a new completion technique under the lease, 
it would be assumed that the easements to develop 
the lease were broad enough to encompass 
hydraulic fracturing. 

d. Consider: Crocker v. Humble Oil & Ref. Co., 419 P .2d 
265, 2 71 (Okla. 1965) (lessee's obligation to further 
develop lands was directly impacted by "the advent of 
sandfracing" as a recognized well stimulation and 
completion technique). Crocker is discussed in: David E. 
Pierce, Developing a Common Law of Hydraulic 
Fracturing, 72 U. OF PITT. L. REV. 685, 697-98 (2011). 

e. It is difficult to assert that an easement is not broad enough 
to encompass an activity that the lease requires the lessee to 
pursue in order to meet its prudent operator obligations. 

f. The express terms of the lease confer not only 
"obligations" to act as a prudent operator, but also "rights" 
to develop the leased land as a prudent operator. 

g. This backdrop of express and implied contractual 
obligations, and rights, must be considered by a court 
seeking to interpret easement rights conferred in the 
granting clause of the oil and gas lease. 

h. This sort of implied covenant analysis will not be available 
when the issue is defining the rights between a severed 
mineral interest owner and the owner of the balance of 
rights in the property. 
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III. Procedural Issues 

A. Cotenant Joinder Rules. Dexter v. Brake, 46 Kan. App.2d 1020, 269 
P.3d 846 (2012). 

1. This case, along with the Kansas Supreme Court's ruling in 
McGinty v. Hoosier, explore joinder of cotenants. As noted in the 
McGinty report, the court avoided a "mandatory joinder 
requirement for partition" which had the effect of diminishing the 
fundamental rights of a cotenant. In Dexter v. Brake, 46 Kan. 
App.2d 1020,269 P.3d 846 (2012) (Dexter II), the court must deal 
with issues that would have been fully addressed in Dexter v. 
Brake, 38 Kan. App.2d 1005, 174 P.3d 924 (2008) (Dexter I), had 
the parties been required to join all the affected cotenants in the firs 
proceeding. 

2. To understand Dexter II, we must return to a prior holding of the 
court in Dexter I where the court allowed the merits to be 
addressed even though neither party joined a cotenant mineral 
owner who was subject to the oil and gas lease at issue. 

3. The parties to the litigation were arguing over whether the lease 
had terminated. 

4. The Dexter I court relied upon commentary in the Williams & 
Meyers treatise to the effect that a failure to join all cotenants 
merely means the lessee may continue to have a relationship with 
the suing cotenants, not as an oil and gas lessee, but rather as a 
cotenant through the unjoined lessor. As Dexter II demonstrates, 
the issues before the Kansas court turned out to be different from 
those addressed in the Williams & Meyers treatise. 

5. In 1964 an oil and gas lease was granted covering 520 acres. 

a. Subsequently, a 280-acre portion of the 520 acres became 
owned by Nelson, with Nelson owning all the mineral 
interest, subject to a nonparticipating royalty interest in 
Monroe. 

b. The other 240-acre portion of the 520 acres became owned 
by Dexter (1/2 mineral interest) and Monroe (112 mineral 
interest). 

c. These separate tracts remained burdened by the 1964 oil 
and gas lease. 
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6. In Dexter I the court noted: "The terms of the original oil and gas 
lease are not material to the issues framed in this litigation." 

7. In Dexter II, however, the original oil and gas lease becomes a 
major focus of the litigation because of the entireties clause, which 
provided: 

"If the leased premises are now or hereafter owned in 
severalty or in separate tracts, the premises, nevertheless, 
may be developed and operated as an entirety, and the 
royalties shall be paid to each separate owner in the 
proportion that the acreage owned by him bears to the 
entire leased area. There shall be no obligation on the part 
of the lessee to offset wells on separate tracts into which 
the land covered by this lease is now of may hereafter be 
divided by sale, devise, or otherwise, or to furnish separate 
measuring or receiving tanks for the oil produced from 
such separate tracts." 

8. The lessee's right to operate "the [520-acre] premises ... as an 
entirety" creates the unique problem for the prior litigants in 
Dexter I. 

a. In Dexter I, Nelson and Dexter brought suit and obtained a 
judgment canceling Brake's oil and gas lease. 

b. As to Dexter's 240-acre tract, they were aware that Brake 
could continue to operate on their lands because of its lease 
covering Monroe's one-half mineral interest. 

c. Nelson, however, argued Brake had no right to be on his 
land because he owned all the mineral interest in the 280-
acre tract. 

9. In Dexter II, as in Dexter I, the court had no problem finding that 
Brake had failed to comply with amendments to its lease which 
required Brake to take specific action to prevent the lease from 
terminating. 

10. Dexter II came about when Monroe sought to terminate Brake's 
lease as to its one-half mineral interest. The same facts as were 
presented in Dexter I, on behalf of Nelson and Dexter, were relied 
upon to hold that the lease terminated as to Monroe in Dexter II. 

11. In Dexter II the Monroe termination action was consolidated with a 
separate action brought by Nelson and Dexter suing for "trespass, 
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conversion, and an accounting of income from gas and oil sales 
because Brake has continued unabated with his oil and gas 
production on their properties." 

12. Regarding the Nelson and Dexter claims, the court first noted that 
the statute of limitations did not begin to run on the trespass and 
conversion claims until June 12, 2006, when the trial court held the 
lease should be cancelled. In any event, the court held this was a 
continuing trespass and that the statute of limitations would not 
begin to run, on the trespass claim, until the trespass ended. 

13. The most interesting issue concerned whether Brake was a "good 
faith" or "bad faith" trespasser. 

a. Brake claimed substantial operating expenses during the 
duration of his trespass. 

b. If his trespass was in "bad faith," he could recover no 
operating expenses. 

14. As to the Dexter tract, in which Monroe had a one-half mineral 
interest, Brake continued to be entitled to possession of the wells 
and property located on the Dexter tract. 

a. The trial court, however, found that Brake was a bad faith 
trespasser as to the Nelson tract, because Brake had no 
rights, through Monroe or otherwise, in the Nelson tract. 

b. The court of appeals reversed this finding relying on 
Brake's argument that under the entireties clause Brake, as 
lessee of the entire 520-acre tract, had a right to continue 
operations on both of the divided interests comprising the 
leased land. The court stated: "we do find that Brake relied 
in good faith on his belief that he had a continuing 
responsibility to Monroe under the entirety clause of the 
Lease." 

c. Under Brake's oil and gas lease with Monroe, Monroe was 
entitled to a share of royalties generated from wells located 
anywhere on the 520-acre lease. 

d. The court affirmed the trial court's allowance of 
$186,631.77 in operating expenses incurred during the 
period between August 1, 2004, when Dexter I terminated 
the lease as to Nelson and Dexter, and January 25, 2008, 
the date the court of appeals affirmed the trial court's 
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actions in Dexter I. The trial court had worked through 
$264,982.95 in requested expenses to arrive at the 
$186,631.77 in allowed expenses. Excluded expenses were 
those: 

(1) incurred before the date the lease was held to have 
terminated (August 1,2004); 

(2) incurred after the lease, as to Monroe, ceased to 
produce in paying quantities (June 2008); and 

(3) individual items incurred during the August 1, 2004 
to June 2008 window, but not adequately 
established by the evidence. 

15. There appears to be a reluctance to interpret the joinder rules to 
require joinder. This usually occurs after the court has reasoned 
that the action can go forward without impacting the joined and 
non-joined parties. 

a. This assumes the court has been able to accurately predict 
all the myriad rights that might be asserted by the parties in 
subsequent litigation. 

b. If the court's prediction proves inaccurate, it can result in 
subsequent litigation that should have been addressed in the 
prior action. 

c. Had the court in Dexter I been made aware of the entireties 
clause argument that was so prominent in Dexter II, it is 
likely the court would have held Monroe was a 
"contingently necessary" party under the Kansas joinder 
statute. That would have allowed the court to require 
joinder of Monroe with Nelson and Dexter to deal with 
their rights in a single proceeding. 

d. Instead, a dispute that should have been resolved in 2008 
was allowed to fester and consume the time and money of 
all the parties, and the courts, into 2012. 
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B. Daubert Challenge to Mineral Valuation Expert. Southern Star 
Central Gas Pipeline, Inc. v. 120 Acres Located in Rice County, Kansas, 
No. 09-2435-EFM-GLR, 2012 WL 984271 (D. Kan. March 22,2012). 

1. Southern Star Central Gas Pipeline, Inc. sought to condemn 
subsurface rights to 120 acres for natural gas storage. Southern 
Star's appraisal expert valued the rights being taken at $16,500; the 
landowner's expert valued the same rights at $642,120.58. The 
landowner valued the property, in fee simple, at $3,000 per acre. 

2. The parties filed motions in limine to exclude the testimony of 
each other's expert and requested a Daubert hearing on the 
motions. 

3. The court found that both experts were "qualified" but that only 
the testimony of Southern Star's expert was "reliable." 

4. In excluding the testimony of the landowner's expert, the court 
found the expert's testimony was not based on sufficient facts or 
data, nor was it the product of reliable principles and methods. 

5. F or a discussion of the use of Daubert in the natural resources 
context, see: "Surrounding Circumstances" Evidence in Natural 
Resources Litigation and the Effective Use of Daubert to Manage 
Expert Testimony, 51 ROCKY MTN. MIN. L. INST. 13-1 (2005). 
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