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On July 26, 1989 President Bush signed into law the Natural 
Gas Decontrol Act of 1989. '!he Act provides for two types of 
decontrol. First, the Act provides for elimination of wellhead 
price controls created by the Natural Gas Policy Act of 1978 
("NGPA"). Secom, non-price service obligations created by the 
Natural Gas Act of 1938 ("NGA") are eliminated at the same time 
NGPA price controls are eliminated. '!he net effect of the Act 
is to remove federal controls fran all wellhead am other "first 
sales" of gas. 

'Ille Act ame.rrls 15 u.s.c. § 601(a) (1) (E) to p
jide:

"For purposes of section l(b) of the Natural Gas 
Act, the provisions of the Natural Gas Act am the 
jurisdiction of the Commission un:ler such Act shall not 
apply solely by reason of any first sale of natural gas 
which is committed or dedicated to interstate commerce 
as of the day before the date of enactment of this Act 
am which is not subject to maxi:rcurn lawful price un:ler 
subtitle A of title I by reason of section 121(f) (the 
phased price decontrol provisions of the Act], 
effective as of the date such gas ceases to be subject 
to such maximum lawful price." 

For example, if� producer am pipeline entered into a gas 
sales contract in 1975, u:rrler the Natural Gas Policy Act the gas 
would fall in a category of "old" gas. '!he gas would be deemed 
to have been "committed or dedicated" to interstate commerce. 
In addition to the NGPA price controls for old gas, the gas 
would be burdened by a "service" cbligation un:ler the Natural 
Gas Act. 'lherefore, even though the un:lerlying sales contract 
terminates, the gas would be subject to abamornnent am
certificate requirements un:ler the NGA. '!he producer would have 
to seek abandornnent of its gas service un:ler the prior contract 
am, if granted, seek certificate authorization to enter into a 
new sale. Similarly, subsequent abandornnents am certificates 
would be required as subsequent contracts expire or are made. 
Although the Federal Energy Regulatory Cormnission has provided 
for various types of streamlined abandornnent am certificate 
authority, the Decontrol Act eliminates the requirement 
altogether once price controls on the gas are eliminated. 



I. Another Rour:rl of "Fhased Decx:>ntrol"

'!he Act provides for the elimination of remaining price
controls in three phases. 

Frase One. Gas in the followirg situations is decontrolled 
prior to January 1, 1993: 

A. Gas not subject to a contract on July 26, 1989. Any
gas sold under contracts entered into on or after July 26, 1989 
is free of NGPA am NGA controls. 

B. Gas subject to a contract which "ceases to apply." As
contracts expire, tenninate, or are renegotiated to provide for 
decontrol, all subsequent sales of the gas are free of NGPA am
NGA controls. 

C. Gas subject to a contract but parties agree. '!he Act
contenplates that parties may want to maintain their existirg 
contractual relations but expressly provide for decontrol (prior 
to January 1, 1993) by agreement. '!he parties may enter into a 
''writirg" after March 23, 1989 (the date decontrol legislation 
was proposed), which specifies a date on which gas under 
contract will be decontrolled. HCMeVer, they cannot authorize 
decontrol prior to July 26, 1989. 

Frase 'Iwo. Gas in the followirg situation is decontrolled 
as of May 15, 1991: 

Gas subject to a contract but is produoed fran a well the 
surface drillirg for which began after July 26, 1989. Wells 
S?,ldded on or before July 26, 1989 will be subject to controls 
up to January 1, 1993. However, in any event, if the contract 
expires, tenninates, or is renegotiated to provide for 
decontrol, the gas may be decontrolled sooner under the Frase 
One item B or c authority. 

Frase 'lhree. Gas in the followirg situation is decontrolled 
as of January 1, 1993: 

All gas which has not already been decontrolled under Fhase 
One or Fhase 'I\.1o is decontrolled as of Januacy 1 1 1993. 

II. Effect of Decx:>ntrol on Contracts

'!he House canmittee on Energy am camrerce specifically
addresses the inpact of the Decx:>ntrol Act on contract rights. 
"[T]he canmittee stresses that no first sale contracts are 
abrogated by this bill." H.R. Rep. No. 101-29, l0lstCon;J., 1st 
Sess. 5 [hereinafter cited as "House Rep:>rt 101-29"]. Although 
the Decx:>ntrol Act eliminates federal controls over gas, the Act 
does not attenpt to dictate what the inpact of decontrol will 
have under particular contractual settirgs. To evaluate 



decontrol contract issues, we must consider decontrol arising 
out of a charge in contract status (Rlase One decontrol) 
separately fran decontrol of gas subject to existing contracts 
(Rlase 'Iwo am 'Ihree decontrol). 

A. Decontrol Arising out of a Olange of Contract Status

Where decontrol occurs because a contract "ceases to apply, " 
the primary issue is when does a contract cease to apply un:ler 
the Act. 'Ihe Act provides: "[A] first sale contract applies to 
natural gas when the seller has a contractual ooligation to 
deliver such natural gas un:ler such contract." 15 u.s.c.

12l(f). Note that the ooligation applies not to a gas contract, 
but rather to "natural gas" delivered un:ler the contract. 
'Iherefore, if part of the contract a:-ases to ar,ply to a certain 
category of gas, such .!E§ will be decontrolled-even though the 
base contract is still in existence am ar,plies to other gas 
being sold by the producer. 

'Ihe Act also requires a "contractual ooligation." A mere 
service ooligation un:ler the NGA will not suffice. As the 
canmittee notes: "'Ihe seller must have a contractual, as 
opposed to a regulatory, ooligation to make deliveries of 
natural gas to the buyer." House Report 101-29 at 9. 

'Ihe canmittee also states in its Report: 

"Decontrol does not deperrl on the particular manner in 
which the contract expires, tenninates, erm, lapses, 
or otherwise becomes non-bin:iing. At such time as the 
seller is no longer contractually obligated to continue 
delivering the gas, that gas is decontrolled. 

''Many different factors can �ine to produce 
this result, including the natural q:,eration of the 
contract's own tenn.s, tennination by the parties, 
litigation, or other events (including the regulatory 
tennination of the contract µ.irsuant to a rule or 
order). 'Ihe bill focuses on the result, not how it is 
reached. II 

House Report 101-29 at 5. 

'Iherefore, each contract must be carefully evaluated to 
detennine how they will be ilrq;)acted by the Decontrol Act. 

'Ihe provision of the Act providing for decontrol by a 
written agreement, entered into after March 23, 1989, could 
create sane ambiguity by suggesting that a pre-March 23, 1989 
contract addressing such issues would not be effective. For 
exanple, suppose a producer am pipeline enter into a contract, 
prior to Marcil 23, 1989, which provides that in the event the 



price of gas is· decontrolled, the parties will atterrpt to 
renegotaite a new price, but if they fail to agree the contract 
will tenninate. If they are able to renegotiate their contract, 
federal controls will continue unless they expressly provide 
othei:wise in a writin;J signed after Mardi 23, 1989. However, if 
they are unable to agree, arrl the contract, by its terns, ceases 
to awly, the gas is inanediately decontrolled urrler the expired 
or tenninated contract section of the Act. 

If the contract includes gas fran a well sp.ldded after July 
26, 1989, federal controls will expire on May 15, 1991. Federal 
controls on other gas subject to the contract will expire on 
January 1, 1993. 

B. Decontrol of Gas SUbject to Existin;J Contracts

When the gas is decontrolled due to new drillin;J, or the 
January 1, 1993 elimination of controls, the .inpact on exisitrg 
contracts IrP.lSt be evaluated urrler the terns of each contract. 
Again the canmittee eJrP}aSizes: 

"[N]o provision of this bill (by itself or through 
direction of any agency or cnJrt) invalidates, 
rewrites, or othel:wise abrogates any wellhead sales 
contract. In these last two cases [new drillin;J arrl 
final decontrol], the 'first sale' in [sic) 
decontrolled, but the pricin;J, voltnne, arrl other 
provisions of the parties' contract continue to awly 
accordi.rYJ to their terns. 

"'!his does not abrogate contracts. It instead 
up10lds them. " 

House Report 101-29 at 5. 

'Ihe :ilrpact of decontrol on gas covered by exisitin;J 
contracts will depem upon the express tenns of the affected 
contracts. For exarrple, gas urrler old contracts which lack any 
sort of favored nation or area rate provisions may be limited to 
the express prices stated in the contract. Without the benefit 
of the minill'lum rate provisons of the NGPA, such gas may decrease 
to a fixed price which is less than the July 1989 NGPA minill'lum 
rate gas price of $0. 355/M::f. Old gas contracts which contain 
imefinite price escalator provisons (such as a favored nations 
clause) may experience a rise in price above the present NGPA 
pricin;J categocy. Renegotiation provisions in contracts, which 
may be triggered by decontrol, can similarly result in an 
increase, or decrease, in contract prices. 




