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I. 

INTRODUCTION TO ENVIRONMENTAL LAW 

by 

David B. Pierce 

Professor of Lav 
Washburn University School of Lav 

Of counsel 
Shughart Thomson, Kilroy 

Research Associate 
Center for Environmental Research, Technology 

University of Tulsa 

INTRODUCTION 

A. The Environmental Philosophies

1. Preservation -- Preserve natural resources in their
natural state without any alteration or consumptive
use.

a. Early preservationist law: The Yellowstone
Act of 1872 reserving 2 million acres of the
"public domain" for the first National Park.

b. More recent examples:

(1) The Wilderness Act of 1964, 16 u.s.c.

§§ 1131 (1989).

(2) The Wild and Scenic Rivers Act of 1968,
16 u.s.c. §§ 1271 (1989).

2. Conservation -- Manage natural resources, employing
scientific principles, to permit consumptive and
non-consumptive uses.

3. Conservation became the dominant philosophy until
the 1960s when the environmental movement began to
successfully challenge the concept of environmental
"management."

4. Al though the environmental decade of the 1970s
brought major regulatory changes to protect the
environment, conservation remains the dominant
philosophy under most laws designed to "protect"
the environment.
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B. Environmental Problems and the Lav 

1. Environmental protection statutes were designed to 
deal with specific problems. 

2. The progression in which the various statutes were 
enacted demonstrates the progression of 
Congressional response to various environmental 
crises. 

a. National Environmental Policy Act of 1969. 
Responding to the need for formalized 
evaluation of the environmental impact of a 
proposed course of action by the federal 
government. 

b. Clean Air Act of 1970. First major effective 
pollution control statute designed to deal with 
the emission of pollutants into the air. 

c. Federal Water Pollution Control Act Amendments 
of 1972 (Subsequently amended in 1977 and 
re-named the Clean Water Act). First major 
effective pollution control statute designed 
to deal with the discharge of pollutants, from 
"point sources," into surface waters. 

d. Resource Conservation and Recovery Act of 1976. 
Primarily designed to deal with the land 
disposal (as opposed to air emissions or water 
discharges) of "hazardous" waste. 

e. Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980 
(Commonly referred to as the "Superfund" law). 
Designed to deal with the improper disposal of 
hazardous waste. 

3. Current areas of major public concern: 

a. Global Warming The Greenhouse Effect. 
Primary focus will be on the reduction of 
various "greenhouse gases" that form a thermal 
blanket around the earth. Major greenhouse 
gases include: carbon dioxide, methane, 
nitrous oxide, chlorofluorocarbons, and water 
vapor. 

(1) Primary focus is on carbon dioxide. 

(2) Major human-made source of carbon dioxide 
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- combustion of fossil fuels.

b. Acid Rain. Primary focus will be on the 
reduction of sulfur dioxide, nitrogen oxides, 
and hydrocarbons. 

(1) These pollutants can create secondary
pollutants such as ozone and airborne fine
sulfate and nitrate particles which return
to earth as "acid" precipitation - rain,
snow, fog, or dew.

(2) Major human-made source of these
pollutants - combustion of fossil fuels.
2/3rds of the sulfur dioxide in the United
States comes from coal-fired and oil-fired
power plants.

c. Ozone Depletion. Primary focus will be on
eliminating the use of chlorofluorocarbons
(CFCs) (mainly chlorofluoromethanes CFMs) which
deplete ozone in the stratosphere thereby
permitting increased exposure of the earth to
damaging ultraviolet radiation.

(1) 1979 United States banned the
nonessential use of CFMs as aerosol spray
propellants.

(2) Major remaining sources include:

(a) International uses for aerosol spray
propellants.

(b) Automobile air conditioners.

(c) Air conditioners and refrigerators.

(d) Industrial solvents and plastic 
foams.

(e) Control strategy - technological
substitutes for CFMs and various
types of controls and disincentives.

4. The greatest challenge, because of its most
immediate and perceptible impact on the human 
environment, will be dealing effectively with 
hazardous wastes and toxic substances - to include 
nuclear wastes. Although we have many comprehensive 
laws dealing with these matters, the problems seem

to surface quicker than solutions. 
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II. REGULATORY APPROACHES TO ENVIRONMENTAL CONTROL 

A. Environmental Planning 

1. The environmental planning approach operates on the 
premise that once the potential environmental 
"costs" of a course of action are known, government, 
industry, and the public can adequately determine 
whether the environmental "price" is acceptable. 

2. The National Environmental Policy Act of 1969 
requires the federal government to assess the 
environmental impact of proposed agency action. 

B. Comprehensive Regulation of Polluting Activities 

1. The Clean Air Act, Clean Water Act, and Resource 
Conservation and Recovery Act, each rely upon what 
has become a standard form of "command and control" 
regulation patterned after the Clean Air Act of 
1970. 

2. "Command and control" regulation refers to the 
federal government specifying certain goals which 
must be met in order to engage in a polluting 
activity. 

3. The Clean Air Act and Clean Water Act generally 
regulate the level of pollution instead of 
prohibiting pollution. 

a. § 111 of the Clean Air Act, for example, 
requires that certain types of industry 
operations meet certain performance standards 
and achieve a specified level of emission 
control efficiency. 

b. These are commonly called "technology-based" 
standards because they are determined, in part, 
by the degree of emission control efficiency 
possible under current technological 
conditions. 

c. § 109 of the Clean Air Act establishes ambient 
(open air) air quality standards which are set 
at a level necessary to protect public health. 

d. These are called "health-based" standards 
because the ambient air quality level must be 
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c. 

achieved, at least in theory, without regard 
to the technological feasibility or economic 
capability of controlling the pollution. 

4. Standards are generally set by the federal 
government and apply uniformly throughout the United 
States. 

a. This prevents states from wooing industry by
offering lax pollution control laws.

b. Recognizes that pollution is a national (in
reality a global) problem which must be
addressed at the national level.

5� After the federal government establishes uniform 
standards, the states are given an opportunity to 
administer the federal program - subject to federal 
oversight. 

6. All of the Acts provide for civil and criminal
penalties for noncompliance.

7. The Acts provide for "citizen suits" so that private
citizens can bring suit to enforce the law and, if
successful, recover their costs and attorney fees.

8. States may enact pollution control laws that are
D!Qll stringent than the federal laws.

Regulation by Economic Self-Interest: Liability 

1. The Comprehensive Environmental Response, 
Compensation, and Liability Act ("Superfund") 
obtains environmental protection by making it 
economically devastating for any number of persons 
when there is a failure to properly control the flow 
of hazardous substances. 

2. Although this Act provides money (the superfund) to
clean up abandoned hazardous waste sites, the major
focus of the Act is to place strict, joint and
several liability on any person who can be connected
with the hazardous waste or the place where it is
found.

3. Strict liability means that the listed persons will
be liable even though they were not negligent. Even
though they took the necessary precautions to try
and ensure their waste was properly disposed. If
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there is a release from a facility where their waste 
is located, they will be liable for response costs. 

4. Strict liability means each potentially responsible 
party in the hazardous waste chain will have an 
incentive to ensure all waste is being dealt with 
properly. 

a. 

b. 

For example, if a particular waste disposal 
facility is not being properly maintained, the 
industry looking for a disposal site will go 
elsewhere because of the potential for response 
cost liability. 

This should encourage each link in the 
hazardous waste chain to police the other links 
- and when a weak link is discovered, it is 
either fixed or the stream of waste flowing 
into the site will be reduced or eliminated. 

s. Joint and several liability will assist by making 
any one of several users of a waste facility 
potentially responsible for the entire cost of 
cleaning it up. 

6. Liability under the Act can be placed on all 
corporate employees or officers, including the 
corporation as an entity, that had anything to do 
with the waste disposal practices of the company. 

7. 

a. Effectively eliminates the corporate structure 
as a shield from individual employee and 
officer liability for corporate acts or a 
failure to act. 

b. Unresolved issue under CERCLA -- can you go 
down to the stockholder level to tap their 
personal assets if corporate assets are not 
sufficient? 

See Pierce, The Emerging Role of 
Forcing" in Environmental Protection, 
L. J. No. 3 ( 1991) (to be published 
1991). 
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III. NATIONAL ENVIRONMENTAL POLICY ACT OF 1969 (NEPA)

A. Introductory Information

1. Codified at 42 u.s.c. §§ 4321 to 4370b (1988). 

2. Agency that administers NEPA: Council on 
Environmental Quality (CEQ). Three-member council 
appointed by the President pursuant to NEPA§ 202, 
42 u.s.c. 4342 (1988). 

3. CEQ Regulations governing NEPA: 40 C.F.R. §§ 1500.l 
to 1517.7 (1990).

4. Each agency typically adopts regulations to guide
NEPA compliance. See, e.g., 33 C.F.R. §§ 230.1 to
230.26 (1990) (Corps of Engineers' Procedures for
Implementing NEPA).

B. Basic Legislative Goals

1. As the CEQ notes in its regulations: "NEPA is our
basic national charter for protection of the
environment." 40 C.F.R. § 1500.l(a) (1990).

2. General Statement of NEPA Goals:

" [I] t is the continuing pol icy of the Federal
Government • • •  to use all practicable means
• • •  to create and maintain conditions under which
man and nature can exist in productive harmony, and
fulfill the social, economic, and other requirements
of present and future generations of Americans."

NEPA § l0l(a), 42 u.s.c. 433l(a) (1988). 

3. § l0l(b) provides a list of environmental goals for
the Federal Government, to include assuring, for
all Americans, a "safe, healthful, productive, and 
esthetically and culturally pleasing surrounding 
• • • •  11 NEPA§ 10l(b)(2), 42 U.S.C. 433l(b)(2) 
(1988). 

4. The "action-forcing" provisions of NEPA are found
in§ 102 where Congress directs federal agencies to
incorporate environmental considerations when
pursuing the agency's mission.
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c. NEPA 11Process11 

1. As the United States Supreme Court noted recently: 

"NEPA promotes its sweeping commitment to 'prevent 
or eliminate damage to the environment and 
biosphere' by focusing government and public 
attention on the environmental effects of proposed 
agency action." 

Marsh v. Oregon Natural Resources Council, 109 s. 
ct. 1851, 1858 (1989). 

2. NEPA § 102 dictates the process that must be 
followed to ensure that federal agencies take a 
"hard look" at the environmental consequences of a 
course of action. 

3. NEPA§ 102 provides, in part: 

"Congress ••• directs that, to the fullest 
extent possible: 

(1) the policies, regulations, and public laws of 
the United States shall be interpreted and 
administered in accordance with the policies set 
forth in this chapter, and 

(2) all agencies of the Federal Government shall 

(A) 

(B) 

• • • • 

• • • • 

(C) include in every recommendation or report 
on proposals for legislation and other major Federal 
actions significantly affecting the quality of the 
human environment, a detailed statement by the 
responsible official on --

(i) the environmental impact of the 
proposed action, 

(ii) any adverse environmental effects 
which cannot be avoided should the proposal be 
implemented, 

(iii) 
action, 

alternatives to the proposed 

(iv) the relationship between local 
short-term uses of man's environment and the 
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D. 

4. 

maintenance of long-term productivity, and 

(v) any irreversible and irretrievable
commitments of resources which would be 
involved in the proposed action should it be 
implemented." 

Agency compliance with NEPA requirements is subject 
to judicial review. Calvert Cliff's Coordinating 
Committee. Inc, v. United States Atomic Energy 
Comm'n, 449 F.2d 1109 (D.C. Ci�. 1971). As Judge 
Skelly Wright noted in Calvert Cliffs: 

"[T]he procedural duties of Section 102 must 
be fulfilled to the fullest extent possible • • • •  
Considerations of administrative difficulty, delay 
or economic cost will not suffice to strip the 
section of its fundamental importance • • • •  

"Section 102 of NEPA mandates a particular sort 
of careful and informed decisionmaking process and 
creates judicially enforceable duties • • • •  [I]f 
the decision was reached procedurally without 
individualized consideration and balancing of 
environmental factors -- conducted fully and in good 
faith -- it is the responsibility of the courts to 
reverse." 

Calvert Cliffs, 449 F.2d at 1114-15. 

NEPA Does Not Mandate the Environmentally 11correct11 

Decision 

1. Although the NEPA process must be followed to
identify the environmental costs of a project, once
those costs are identified the agency need not
select the course of action having the least amount
of environmental impact.

2. The NEPA process is designed to ensure the agency
proposing to act, other affected agencies, and the
public, all have access to the best environmental 
data available to evaluate a proposed course of 
action. 

3. The United States Supreme Court recently noted:

"The sweeping policy goals announced in§ 101 
of NEPA are • • •  realized through a set of •action
forcing' procedures [§ 102] that require agencies 
take a 'hard look at environmental consequences,• 
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••• and that provide for broad dissemination of 
relevant environmental information. Although these 
procedures are almost certain to affect the agency's 
substantive decision, it is now well settled that 
NEPA itself does not mandate particular results. but 
simply prescribes the necessary process •••• .If 
the adverse environmental effects of the proposed 
action are adequately identified and evaluated. the 
agency is not constrained by NEPA from deciding that 
other values outweigh the environmental costs." 

Robertson v. Methow Valley Citizens Council, 109 S. 
ct. 1835, 1846 (1989). 

4. In Marsh v. Oregon Natural Resources Council. 109 
s. ct. 1851, 1857 (1989), the Court stated: "NEPA 
does not work by mandating that agencies achieve 
particular substantive environmental results." 

E. When is an Environmental Impact statement (EIS) Required? 

1. Statutory and Judicial Exclusions 

a. Clean Water Act§ 511(c), 33 u.s.c. § 1371(c) 
(1988) provides, in part: 

"[N]o action of the Administrator taken 
pursuant to this chapter shall be deemed a 
major Federal action significantly affecting 
the quality of the human environment within 
the meaning of [NEPA]" subject to the following 
exceptions: 

(1) Financial assistance to assist the 
construction of waste treatment works; 
and 

(2) The issuance of water pollution permits 
to a new sources under§ 402 and§ 306. 

b. Agency budget requests not covered by NEPA. 
Andrus v. Sierra Club, 442 U.S. 347 (1979). 

c. Situations where there is a "clear and 
unavoidable conflict in statutory authority." 
Flint Ridge Development Co. v. Scenic Rivers 
Association, 426 U.S. 776, 787 (1976) (statute 
gas HUD 30 days to react to application before 
it would become effective). 

10 



2. The "Categorical Exclusion"

a. CEQ, at 40 C.F.R. § 1508.4 (1990), allows the
agency to designate a category of action which
do not "individually or cumulatively" have a
significant effect on the environment.

b. The agency, by "categorical exclusion" under
§ 1508.4, can designate actions that will not
require an environmental assessment or EIS.

c. For example, the Corps of Engineers NEPA
categorical exclusions are found at 33 C.F.R.
§ 230.9 (1990). The following are examples of
Corps categorical exclusions:

( 1) "Real estate grants for rights-of-way
which involve only minor disturbances to
earth, air, or water [for]: (1) Minor
access roads, street and boat ramps.
• • • ( 4) Oil and gas seismic and
gravity meter survey for exploration
purposes." 33 C.F.R. § 230.9 (i) (1990).

(2) "Return of public domain lands to the
Department of Interior." 33 C.F.R.
§ 230.9(s) (1990).

3. Environmental Assessments

a. If the proposed action does not fall within a
categorical exclusion, the agency will be 
required to prepare an "environmental 
assessment" (EA) if the agency has not already 
decided to prepare an EIS. See 40 C.F.R. §

1501.4(b) (1990) (if not covered by a 
categorical exclusion, prepare an EA to 
determine whether to prepare an EIS). 

b. 40 C.F.R. § 1508.9 (1990) defines environmental
assessment as a concise document which provides
the agency with "sufficient evidence and
analysis for determining whether to prepare an
environmental impact statement or a finding of
no significant impact."

c. The EA must contain "brief discussions of the
need for the proposal, of alternatives as
required by section 102 (2) (E), of the
environmental impacts of the proposed action
and alternative, and a listing of agencies and
persons consulted." 40 C.F.R. § 1508.9(b)

11 



(1990). 

d. An EA is not required if the agency has decided 
to prepare an EIS. 40 C.F.R. § 1501.3(a) 
(1990). 

4. Finding of No Significant Impact (FONSI) 

5. 

a. The FONSI is a document prepared by the agency: 

"[B]riefly presenting the reasons why an action 
••• will not have a significant effect on 
the human environment • • • • It shall include 
the environmental assessment or a summary of 
it ••• ·" 

40 C.F.R. § 1508.13 (1990). 

b. 40 C.F.R. § 1501.4 (e) (1990) requires the 
agency to "[Pl repare a finding of no 
significant impact ••• if the agency 
determines on the basis of the environmental 
assessment not to prepare a statement." 

c. See generally 33 C.F.R. § 230.11 (1990) (Corps 
of Engineers regulation on preparing the FONSI. 

Federal Action 

a. If the action has no contact with a federal 
agency, it is not subject to NEPA. (If a state 
action, it may be subject to a state NEPA-type 
statute). 

b. 40 C.F.R. § 1508.18 (1990) defines "federal" 
action as any action which is "potentially 
subject to Federal control and responsibility." 

c. 40 C.F.R. § 1508.18(a) includes: 

"[N]ew and continuing activities, including 
projects and programs entirely or partly 
financed. assisted. conducted. regulated. or 
approved by federal agencies; new or revised 
agency rules, regulations, plans, policies, or 
procedures; and legislative proposals." 

d. Items excluded by 40 C.F.R. § 1508.18(a) 
include: 

(1) Funding assistance solely in the form of 
general revenue sharing funds with no 

12 



6. 

7. 

Federal agency control over the use of 
the funds. 

(2) Bringing judicial or administrative civil
or criminal enforcement actions.

e. 40 C.F.R. § 1508.18(b) (1990) indicates federal
actions tend to fall into the following
categories:

(1) Adoption of official policy:

(2) Adoption of formal plans:

(3) Adoption of programs: and 

(4) Approval of specific projects which 
include actions approved by permit or 
other regulatory action including 
federal and federally assisted activities. 

f. In Scientists' Institute for Public
Information. Inc. v. AEC, 481 F.2d 1079, 1088-
89 (D.C. Cir. 1973), the court defined "federal 
action" as "whenever an agency makes a decision 
which permits action by other parties which 
will affect the quality of the environment." 

Major Action 

a. The CEQ regulations state that "major" merely
"reinforces but does not have a meaning 
independent of significantly." 40 C.F.R. 
§ 1508.18 (1990).

b. Can a federal action that significantly affects
the environment ever be considered "minor"?
Courts focus on the "significantly affecting"
requirement.

Significantly Affecting the Environment 

a. 

b. 

c. 

The CEQ defines "significantly" in 40 C.F.R. 
§ 1508.27 (1990).

The regulation indicates NEPA requires 
consideration of "both context and intensity." 

Context -- 40 C.F.R. § 1508.27(a) (1990) 

(1) "[T]he significance of an action must be
analyzed in several contexts such as

13 



d. 

society as a whole (human, national), the 
affected region, the affected interests, 
and the locality." 

(2) E.g., "in the case of a site-specific 
action, significance would usually depend 
upon the effects in the locale rather than 
in the world as a whole." 

( 3) Both short- and long-term effects are 
relevant. 

Intensity -- 40 C.F.R. § 1508.27(b) (1990) 

(1) "[T)he severity of impact." 

(2) The regulation enumerates ten areas to 
consider when assessing the degree to 
which the environment is impacted. 
40 C.F.R. § 1508.27(b)(l)-(10) (1990). 

F. 11Using11 NEPA 

1. NEPA can be raised when a project is underway and 
the necessary EIS has not been prepared. NEPA 
claims can also arise when an EIS has been prepared 
but it is inadequate, or, due to new developments, 
the original EIS requires supplementation. 

a. 

b. 

See generally Massachusetts v. Watt, 716 F.2d 
946 (1st Cir. 1983). 

Lachesis a defense to a NEPA claim when there 
has been unexcused delay which causes undue 
prejudice to the defendant. See generally 
Organizations United for Ecology v. Bell, 446 
F. Supp. 535 (M.D. Pa. 1978). See also Save 
Our Wetlands v. Corps of Engineers, 549 F.2d 
1021 (5th Cir. 1977). 

2. NEPA has also proven useful to industry: 

a. Atchison. Topeka & Santa Fe Railway Co. v. 
Callaway. 431 F. Supp. 722 (D.D.C. 1977), 480 
F. Supp. 972 (D.D.C. 1979), and 480 F. Supp. 
980 (D.D.C. 1979) (challenge to Corps of 
Engineers' EIS on legislative proposal to 
construct improvements on the Mississippi River 
to enhance barge traffic). 

b. National Helium Corporation v. Morton, 455 F.2d 
650 (10th Cir. 1971) (injunction to prevent 
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Secretary of Interior from terminating helium 
purchase contracts until an EIS was prepared). 

IV. COMMAND AND CONTROL: CLEAN WATER ACT (CWA) 

A. The Regulatory System

1. "[I]t is the national goal that the discharge of
pollutants into the navigable waters be eliminated
by 1985. 11 CWA § l0l(a)(l), 33 u.s.c. § 1251(a)(l)
(1988).

2. "Except as in compliance with • • • (specified
sections of the Act) the discharge of any pollutant
by any person shall be unlawful." CWA § 30l(a), 33
u.s.c. § 1311(a) (1988).

3. Timetables and Technology Requirements

a. For example, § 301 (b) (1) (A) states that a
specified degree of pollution control must be
obtained by a specified date:

"[N]ot later than July 1, 1977, effluent
limitations for point sources, other than
publicly owned treatment works, ( i) which shall
require the application of the best practicable
control technology currently available as
defined by the Administrator (of EPA] pursuant
to section 1314(b) [§ 304(b)]."

(1) Effluent Limitation is defined by the CWA
as:

"(A)ny restriction established by the
State or the • • •  (EPA] on quantities,
rates, and concentrations of (pollutants)
• • •  discharged from point sources into
navigable waters • • • •  " CWA § 502(11),
33 u.s.c. § 1362(11) (1988).

(2) Point Source is defined as:

"(A)ny discernible, confined and discrete
conveyance, including but not limited to
any pipe, ditch, channel, tunnel, conduit,
well, discrete fissure, container, rolling
stock, concentrated animal feeding 
operation, or vessel • • • from which 
pollutants are or may be discharged. This 
term does not include agricultural 
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stormwater discharges and return flows 
from irrigated agriculture." CWA § 502 
(14), 33 u.s.c. § 1362(14) (1988). 

(3) Navigable waters are defined as "waters 
of the United States, including the 
territorial seas." CWA § 502 (7), 33 
u.s.c. § 1362(7) (1988). 

b. Under § 304 (b) EPA defines the technology 
required to meet the statutory level of 
control, such as "best practicable control 
technology," "best available control 
technology," etc. 

c. Special requirements for "new sources" of water 
pollution. CWA § 306, 33 u.s.c. § 1316 (1988) 
(requiring controls that reflect the "greatest 
degree of effluent reduction ••• achievable 
through application of the best available 
demonstrated control technology."). 

d. For toxic pollutants, EPA can impose a 
technology-based effluent limitation or an 
effluent standard (or prohibition). Any 
effluent standard must be at a level that will 
provide an "ample margin of safety" from the 
toxic discharge. CWA § 307(a), 33 u.s.c. 
§ 1317(a) (1988). 

4. Water Quality Standards 

a. If application of the effluent limitations to 
point sources will not achieve a designated 
water quality for a stream segment, the EPA can 
establish more stringent effluent limitations 
for the point sources. CWA § 302(a), 33 u.s.c. 
§ 1312 (a) (1988). 

b. Water Quality Standards and Implementation 
Plans, CWA § 303, 33 U.S.C. § 1313 (1988). 

B. Implementing the Regulatory system 

1. Every point source must obtain a permit that 
complies with the "national pollutant discharge 
elimination system" called an NPDES permit. CWA 
§ 402(a), 33 u.s.c. § 1342(a) (1988). 

2. States generally administer the permit program 
following federal guidelines. CWA § 402 (b), 33 
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c. 

u.s.c. § 1342 (b) (1988).

3. Each permit incorporates the effluent limitations
and other requirements of the CWA.

4. EPA and administering state can impose monitoring
and reporting requirements on permi tees (usually
included as a permit condition). CWA § 308(a), 33
u.s.c. § 1318(a) (1988).

Enforcement 

1. EPA and state enforcement: CWA § 309, 33 u.s.c. 
§ 1319 (1988).

2. Citizen enforcement: CWA § sos, 33 u.s.c. § 1365 
(1988).

a. Subject matter jurisdiction requirements:

( 1) Cannot bring action for "wholly past
violations."

(2) Must demonstrate that the person continues
to be in violation of their permit
conditions.

(3) Must allege "a state of either continuous
or intermittent violation -- that is, a
reasonable likelihood that a past polluter
will continue to pollute in the future."
Gwaltney of Smithfield v. Chesapeake Bay
Foundation, 108 s. Ct. 376, 381 (1987).

b. Standing requirement:

(1) Plaintiff seeking relief must show an
"injury in fact" and an interest within
the zone of interests being protected by
the statute.

(2) Injury to members of an appropriate
representative group (dealing with the
subject matter of the injury) is
sufficient to give the group standing.

(3) The interest need not be economic; can 
be esthetic.

(4) See generally Sierra Club v. Morton, 405
U.S. 727 (1972); United States v,
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Students Challenging Regulatory Agency 
Procedures, 412 U.S. 669 (1973) (the SCRAP 
line of cases). 

c. Don't forget the notice requirements created 
by§ SOS(b). 

(1) Hallstrom v. Tillamook County. 110 s. ct. 
304 (1989) (statutory notice is mandatory 
precondition to citizen suit under RCRA). 

(2) EPA regulations detail the statutory 
requirements. 40 C.F.R. §§ 135.2, 135.3 
(1990). 

(3) Read the internal definitions for purposes 
of defining terms used in§ sos. 

V. COMMAND AND CONTROL: CLEAN AIR ACT AMENDMENTS OP 1990 

A. Introduction 

1. General Performance Goals (next 10-20 years) 

a. Reduce automobile emissions by 901. 

b. Reduce toxic emissions by 901. 

c. Reduce utility sulfur dioxide emissions by SOI. 

2. Regulatory Programs 

a. Attainment of the ozone standard (Title I). 

(1) Divides areas by level 
noncompliance: marginal, 
serious, severe, and extreme. 

of ozone 
moderate, 

(2) Time frame for achieving compliance 
depends on the severity of current 
noncompliance. Range: marginal area has 
3 years, extreme area has 20 years. 

(3) Control measures depend upon severity of 
ozone problem. For example, in all but 
the marginal category, vapor control 
equipment must be installed on gasoline 
pump nozzles. 

(4) Focus primarily on controlling the major 
precursor to ozone: volatile organic 
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b. 

compounds ( "VOC") • Under certain 
circumstances can rely on a combination 
of voe and NOx controls. 

(5) Ratchet down the definition of "major"
source for applying the ozone program to
individual emitting sources:

(a) 100 tons per year of an ozone
precursor for marginal and moderate
areas:

(b) 50 tons per year in serious areas:

(c) 25 tons per year in severe areas:

(d) 10 tons per year in extreme areas.

(6) Any "major" existing sources must install
reasonably available control technology
("RACT") as defined by EPA.

(7) To construct a "new" source in a non
attainment area, must obtain the following
offset ratios:

(a) Marginal areas: 1.10 to 1 

(b) Moderate areas: 1.15 to 1 

(c) Serious areas: 1.20 to 1 

(d) Severe areas: 1.30 to 1 

(e) Extreme areas: 1.50 to 1 

Attainment of the carbon monoxide and 
particulate standards (Title I). 

(1) Carbon monoxide: two categories 
noncompliance, moderate and serious. 

of 

(a) Moderate - must attain standards in
five years.

(b) Serious - must attain standards in
ten years.

(c) All areas must adopt or enhance
vehicle inspection and maintenance
programs.
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(d) Oxygenated fuels program. 
(2) Particulates: all areas in noncompliance 

classified as "moderate" with compliance 
required in six years. 

c. Mobile Source compliance (Title II). 

(1) Tailpipe emission standards phased in from 
1994 through 1998. Additional reductions 
take effect in 2003 if EPA deems them 
necessary. 

(2) EPA must issue regulations requiring the 
installation in automobile fuel systems 
of equipment to trap evaporative emissions 
from refueling. 

(3) Requires sale of reformulated gasoline in 
the nine cities with the worst ozone 
problems. 

d. Toxic Air Pollutants (Title III). 

(1) EPA must regulate a list of 189 chemicals 
as hazardous air pollutants. 

( 2) EPA must establish "maximum achievable 
control technology" ( "MACT") for each 
emitting source of any of the 189 
chemicals. 

(3) The MACT is designed to achieve a 90% 
reduction in emission of toxic air 
pollutants. 

(4) "Major source" defined as any source that 
emits: 

(a) 10 tons per year of any single 
pollutant on the list; or 

(b) 25 tons per year of any combination 
of listed pollutants. 

(5) MACT for existing sources: technology 
used for the cleanest 12% of sources in 
a category. Existing sources have three 
years to comply with a possible one-time 
one-year extension. 

(6) MACT for new sources: the most stringent 
level of control currently achieved by a 
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similar source. 

(7) Any source that makes a 90% reduction of
a listed chemical will have a six-year
extension of the deadline to meet its MACT
standard.

(8) EPA has set deadlines for issuing MACT
standards: must issue them for 4 o source
categories within two years: another 25%
of all source categories within four
years: another 25% in seven years, and
for all remaining categories in 10 years.

(9) If EPA fails to adhere to its schedule for
issuing MACT standards, states will have
to determine, when issuing permits, what
the MACT standard should be for each
source on a case-by-case basis.

e. Acid rain control (Title IV).

(1) Places a cap on sulfur dioxide emissions
and then provides for the issuance of
emission allowances to existing sources.
These emission allowances can be banked,
sold, or used by emitters.

(2) Phased reduction in sulfur dioxide
emissions requiring reductions from 2.5
pounds of sulfur dioxide per MMBtu to 1.2
pounds by the year 2000.

f. Permit program (Title V).

(1) Each emitter must have a permit that
contains all applicable emission control
requirements.

(2) Due to lowered limits for defining a
"major" source, thousands of previously
unregulated sources will be required to
obtain permits.

g. Stratospheric ozone depletion (Title VI).

(1) Production phase-out of the most
destructive ozone-depleting chemicals by
2000.

(2) Gradual phase out for other chemicals by
2030.
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h. Enforcement program (Title VII). 

(1) Increases state and EPA authority to 
impose civil and criminal penalties for 
violations. 

(2) Expand criminal penalties for "criminal 
endangerment"--related to the knowing or 
negligent release of a hazardous air 
pollutant that endangers an individual. 

i. Miscellaneous provisions (Title VIII). 

(1) EPA now has authority to set emission 
standards for OCS oil and gas exploration 
and production activities. Used to be the 
Secretary of Interior. 

(2) Visibility study program. 

VI. HAZARDOUS WASTE REGULATIOB 

A. Resource conservation and Recovery Act (RCRA) 

1. Introduction 

a. RCRA §§ 3001 to 3020, 42 u.s.c. §§ 6921 to 
6939b (1988) (RCRA comprises Subchapter III of 
the Solid Waste Disposal Act). 

b. RCRA contemplates that each State will 
ultimately administer the RCRA program, with 
federal oversight. RCRA § 3006, 42 u.s.c. § 
6926 (1988). 

c. State programs are prohibited from adopting 
less stringent requirements; they are 
expressly authorized to impose more stringent 
requirements. RCRA § 3009, 42 u.s.c.A. § 6929. 

2. Persons and activities subject to RCRA regulation 
include anyone who: 

a. Creates ("generates") a hazardous waste. 

b. Treats a hazardous waste. 

c. Stores a hazardous waste. 
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3. 

4. 

s. 

6. 

d. Transports a hazardous waste.

e. Disposes of a hazardous waste.

RCRA uses three basic techniques to regulate 
hazardous waste:

a. RCRA imposes detailed performance standards
for persons participating in the generation,
transportation, treatment, storage, and
disposal of hazardous waste.

b. RCRA, in effect, requires that all parties in
the hazardous waste disposal system write their
name on the waste so that if there is ever a
problem with regard to the waste, they can be
identified.

c. RCRA prohibits, or restricts, certain disposal
techniques, such as land disposal.

The basic goal of RCRA is to improve hazardous waste 
management prospectively to try and prevent the 
creation of future hazardous waste site problems. 

Although RCRA is primarily designed to prevent new 
problems from arising, it can also be used to police 
past disposal problems which "may present an 
imminent and substantial endangerment to health or 
the environment." 

a. RCRA § 7003, 42 U.S.C. § 6973 (1988) 
(authorizing EPA Administrator to bring suit 
to respond to "past or present" hazardous waste 
problems). 

b. RCRA § 7002, 42 u.s.c.A. § 6972 (1988)
(authorizing "any person" to bring suit to
obtain an injunction and civil penalties
relating to "past or present" hazardous waste
problems).

Any person operating 
whether wastes they 
waste." 

a business must consider 
generate are a "hazardous 

7. RCRA places the burden of making this determination
on the person generating the waste.

a. Generator must determine if it is dealing with

a "listed" hazardous waste.
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b. If not listed, the generator must consider 
whether their waste exhibits a hazardous 
"characteristic." This usually requires 
laboratory testing of the waste. 

c. If they are dealing with a hazardous waste, 
they must notify the EPA and obtain the 
requisite permits and follow the hazardous 
waste statutes and regulations. 

B. comprehensive Environmental Response, Compensation, an4 
Liability Act (CERCLA) 

1. 42 u.s.c.A. §§ 9601 to 9675 (1988). 

2. More commonly known as the "Superfund." 

3. In 1986 CERCLA was significantly amended by the 
Superfund Amendments and Reauthorization Act of 1986 
("SARA") • The SARA amendments have been 
incorporated into CERCLA. 

4. In 1986 the Emergency Planning and Community Right
to-Know Act ( "EPCRA") was passed as Title III of 
SARA. EPCRA is codified as 42 u.s.c.A. §§ 11001 to 
11050 (West 1988). 

5. Primary focus of CERCLA is on the cleanup of 
abandoned, inactive, or orphan hazardous waste 
sites. 

a. The "Superfund" refers to a federal trust fund 
established to clean up hazardous waste sites 
when a "potentially responsible party" ("PRP") 
cannot be found, or is unwilling to conduct the 
clean-up. 

b. The ultimate goal of CERCLA is to clean up 
hazardous waste sites at the expense of those 
who contributed to the problem. 

As the United States Supreme Court notes in 
Pennsylvania v. Union Gas Co., 109 s.ct. 2273 
(1989): 

"The remedy that Congress felt it neede4 in 
CERCLA is sweeping: everyone who is 
potentially responsible for hazardous waste 
contamination may be forced to contribute to 
the costs of cleanup." 
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6. The basic regulatory techniques used by CERCLA to
accomplish its mission include:

a. The imposition of strict liability for cleanup
costs against any person, even those only
remotely connected with the problem.

b. The imposition of joint and several liability
for cleanup costs against each person who can
be connected with the problem.

c. No limitation on when the waste was disposed.
Even though disposal was lawful at the time,
if the site creates a problem in the future,
persons connected with the problem will be
subject to strict joint and several liability
to clean up the site, or reimburse others who
clean it up for them.

7. CERCLA also permits private parties to conduct
cleanup of the site and then seek reimbursement from
other persons connected with the problem, including
other private parties and local, state, federal, and
tribal governments.

8. CERCLA states the following "potentially responsible
parties" ("PRPs") "shall be liable" for all costs
associated with a "release or a threatened release"
of a "hazardous substance" that causes the
incurrence of "response" (cleanup) costs:

a. The current "owner" of the site where hazardous
substances have come to be deposited.

b. The current "operator" of the site.

c. The owner or operator of the site "at the time
of disposal."

d. "Any person" who "arranged for"
treatment, or transport of a
substance to the site.

disposal, 
hazardous 

e. "Any person" who transports hazardous
substances to the site when such transporter
"selected" the site.

9. Common ways to get stuck with CERCLA liability:

a. Routine real estate transactions: client buys
property which is found to be contaminated.
Client can be responsible for the cleanup as
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an "owner" of the site. 

b. Routine waste disposal activities: client 
sends waste to a licensed disposal facility 
which later experiences a release of hazardous 
substances. Client can be responsible for the 
cleanup as a person who "arranged for" disposal 
of a hazardous waste. 

c. Routine lending activities: bank client loans 
money so borrower can purchase property which 
is found to be contaminated. If bank 
forecloses on its mortgage, the bank can be 
responsible for cleanup of the property as an 
"owner" of the site. 

d. Routine lending activities: bank client does 
not foreclose on property but bank participates 
materially in the management of the borrower's 
activities in an effort to protect its loan. 
The bank can be responsible for cleanup of the 
borrower's property as an "owner" or as an 
"operator" of the site. 

e. Routine corporate transactions: corporation 
A can become responsible for the hazardous 
waste liabilities of corporation B through a 
purchase of B's assets--depending upon how the 
transaction is structured. 

f. Routine corporate transactions: stockholders, 
directors, officers, and employees of 
corporation can become personally liable for 
the hazardous waste liabilities of their 
corporation--depending upon their degree of 
participation in the corporation's management. 

10. CERCLA is designed to cut through traditional legal 
concepts to impose liability for hazardous waste 
problems on people who can be classified as more 
culpable than the general public. 

a. Traditional corporate, 1 imi ted partnership, and 
similar limited liability regimes may not 
shield "owners" and "persons" from liability. 

b. The only way to avoid liability is to avoid 
any association with hazardous wastes. 

(1) CERCLA has retroactive effect. 

(2) Things that were not classified as 
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c. 

11. 

hazardous yesterday can be designated 
hazardous today and trigger new cleanup 
obligations. 

To enlist the aid PRPs to do much of EPA's 
enforcement work, CERCLA employs joint and several 
liability, a private right of action for impacted 
parties, contribution, and settlement incentives. 

a. CERCLA permits a responsible party to seek
recovery from other responsible parties who may
have contributed to the problem giving rise to
cleanup costs.

b. EPA tends to focus on a few large deep pockets
and then let the targeted deep pockets bring
in other potentially responsible parties.

Oil Pollution Act of 1990 

1. Public Law No. 101-380, 104 Stat. 484-575 (1990).

2. The fallout from the Exxon Valdez spill is the Oil
Pollution Act of 1990 ("OPA").

a. 

b. 

Prospectively, the OPA creates a liability
based regulatory regime very similar to the
Comprehensive Environmental Response,
Compensation, and Liability Act ("CERCLA").

The OPA also adopts many measures to try and 
prevent oil spills from occurring, such as 
phasing out single hulled tankers and requiring 
training of vessel personnel. 

3. Liability Under the Act

a. To impose liability under the OPA you must
establish the following:

(1) A "discharge" or a "substantial threat of
a discharge";

(2) Of "oil";

(3) From a "vessel" or a "facility";

( 4) Into "navigable waters" or "adjoining
shorelines" or the "exclusive economic
zone."
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b. The Act provides that "[n]otwithstanding any 
other provision or rule of law" the owner or 
operator of the vessel or facility is "liable" 
for "removal costs and damages," specified in 
the Act, "that result from such incident." 

(1) The definition section provides that the 
term "liable" must be "construed to be 
the standard of liability which obtains 
under section 311 of the Federal Water 
Pollution Control Act (33 u.s.c. 1321); 
.. ·" OPA § 1001(17), 104 Stat. at 487. 

(2) The§ 311 standard has consistently been 
held to be strict liability. 

(3) In the Joint Explanatory Statement of the 
Committee of Conference considering the 
OPA, the Committee observes: 

"The term 'liable' or 'liability' is taken 
from the Senate amendment and is to be 
construed to be the standard of liability 
which obtains under section 311 of the 
FWPCA for liability for removal costs and 
damages from discharges of oil. That 
standard of liability has been determined 
repeatedly to be strict, joint and several 
liability." 

H.R. Conf. Rep. No. 101-653, 101st Cong., 
2d Sess. 103 (1990). 

c. However, § 1003 of the Act provides three 
limited defenses to liability. § 1002(c) also 
excludes certain "discharges" from the Act. 
Also, the costs and damages must "result from" 
the "incident." 

d. The owner or operator will be liable for costs 
and damages unless they can prove: 

(1) The discharge was pursuant to a permit 
issued by Federal, State, or local law; 

(2) The costs or damages did not result from 
the discharge "incident." 

( 3) The discharge, and the resulting costs 
and damages, were caused solely by: 

(a) An act of God; 
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(b) An act of war; or 

(c) An act or omission of a "third
party."

e. The act of God, war, and third party defenses
can be lost if the party fails to comply with
reporting requirements and cooperate in the
cleanup.

4. Recoverable Cleanup Costs and Damages

a. Under CERCLA, the government can recover its
cleanup costs plus damages for natural
resources that are injured due to a hazardous
substance release. A non-governmental litigant
under CERCLA can recover only its cleanup
costs.

b. The range of damages under the Oil Pollution
Act of 1990 are much broader than those
provided for under CERCLA. In addition to
cleanup costs, the Act authorizes private
parties to recover for the following:

(1) Damages for injury to real or personal
property, and "economic losses" resulting
from the destruction of real or personal
property, owned or leased by the claimant;

(2) Damages for loss of profits or impairment
of earning capacity due to injury or
destruction to real or personal property,
or natural resources;

(3) Damages for loss of "subsistence use" of
natural resources by any claimant who
makes such use of natural resources.

(4) However, a "claimant" cannot recover
against the responsible party "to the
extent that the incident is caused by the
gross negligence or willful misconduct of
the claimant."

(5) In addition to cleanup costs and damages
for injury to natural resources, the Act
authorizes governmental parties to recover
for the following:

( a) The cost of assessing damages to
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natural resources: 

(b) Damages equal to the "net loss of 
taxes, royal ties, rents, fees, or 
net profit shares due to the injury, 
destruction, or loss of real 
property, personal property, or 
natural resources ••• :" 

(c) Damages equal to the "net costs of 
providing increased or additional 
public services during or after 
removal activities, including 
protection from fire, safety, or 
health hazards, caused by a discharge 
of oil • • • • " 

(6) Under certain circumstances a "foreign 
claimant" can also recover against the 
responsible party. 

c. All claimants who are entitled to damages or 
reimbursement of cleanup costs can recover 
interest on their claim. Section l00S(b) of 
the Act states how interest will be calculated, 
how settlement offers will be handled, and the 
formula for determining the interest rate. 

5. Liability Limits 

a. As with previous oil pollution acts, the OPA 
places a cap on the total amount a responsible 
party must pay as a result of a discharge. 

b. However, the liability limit can be lost in 
the following situations: 

(1) If the incident was caused by the "gross 
negligence or willful misconduct" of the 
responsible party: 

(2) If the incident was caused by the 
responsible party's violation of "an 
applicable Federal safety, construction, 
or operating regulation •••• 11 

(3) The responsible party fails to properly 
report the incident: 

(4) The responsible party fails to cooperate 
with the government in cleanup efforts: 
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c. 

d. 

(5) The responsible party fails to comply with
certain governmental orders under the
Clean Water Act and the High Seas Act.

In situations where the liability limit 
applies, the responsible party's maximum 

liability for cleanup costs and damages cannot 
exceed the following amounts: 

(1) Tank Vessel: The greater of $1,200 per 
gross ton or:

(a) If 3,000 gross tons or less: 
$2,000,000;

(b) If more than 3,000 gross tons:
$10,000,000.

(2) Other Vessels:

(a) The greater of $600 per gross ton or
$500,000.

(b) Offshore Facilities: The total of
all cleanup costs plus $75,000,000.

(3) Onshore Facilities and Deepwater Ports:
$350,000,000.

(4) Outer Continental Shelf Facility or
Vessel: No limit on the amount of cleanup
costs incurred by the United States
Government or any state or local official
or agency.

Subsection (d) of § 1004 permits the President, 
by regulation, to establish liability limits 
for onshore facilities that are less than the 
$350,000,000 figure. 

(1) In establishing the lesser limit, the
President must consider the "size, storage
capacity, oil throughput, proximity to
sensitive areas, type of oil handled,
history of discharge, and other factors
relevant to risks posed by the class or
category of facility."

(2) In no event can the limit be set at less
than $8,000,000.
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6. Leveraging Liability 

a. Although the owner or operator of the facility 
will be initially responsible for cleanup costs 
and damages, they may be able to recover some 
or all of their outlay from the Oil Spill 
Liability Trust Fund or other persons who are 
"liable or potentially liable" under the Act 
"or another law." 

b. The responsible party can also use insurance 
and indemnity agreements to leverage the 
ultimate financial burden of its liability. 

VII. ENVIRONMENTAL CRIMES 

A. Justice Department statistics 

1. Justice Department's Environment and Natural 
Resources Division statistics for 1990 show a 33% 
increase in indictments over 1989. 1990 total of 
134 indictments. 

2. 78% of the indictments were against "corporations 
and their top officers." 

3. 95% conviction rate; 50% of these were given prison 
sentences of which 84% actually served real jail 
time. 

4. Expect an increase in cases filed; including many 
additional cases under the Clean Air Act Amendments. 

B. Mandatory Sentencing Guidelines 

1. Mandatory jail time for what may otherwise be 
considered "minor" environmental infractions. 

2. See United states Sentencing Commission Guidelines 
Manual (November 1990). 

32 



CBRCLA BASICS 

Comprehensive Environmental Response, Compensation and 
Liability Act of 1980, 42 U.S.C. §§ 9601 to 9675 (1988) (CERCIA). 
CERCIA § 107(a), 42 u.s.c. § 9607(a) (1988): 

Listed persons "shall be liable" (except for listed defenses) 
for specified costs and damages "arising out of" a 11release, or a 
threatened release" of a "hazardous substance" which 11causes the 
incurrence of response costa. 11

"Hazardous substance": CERCIA § 101(14) 

The Listed Persons: CERCIA § 107(a) 

1. Current owner of a facility (or vessel).

2. Current operator of a facility.

3. Owner of a facility at the time any hazardous waste was
disposed there.

4. Operator of a facility at the time any hazardous waste was
disposed there.

s. Any person who "arranged for" disposal, treatment, or 
transport of a hazardous substance at a facility.

6. Any person who accepts hazardous waste for transport and who
selects the disposal or treatment site.

Liable = Strict Liability CERCIA § 101(32). 

The Listed Defenses: CERCIA § 107(b) 

1. Act of God. 2. Act of war.

3. Act or omission of third party totally unrelated to the
defendant--if defendant exercised due care and took
precautions against foreseeable third party acts or omissions.

Liable for response costs incurred by; CERCIA § 107(a) 

1. The United States, a State, or an Indian Tribe, that are "not
inconsistent with the national contingency plan [NCP]."

2. "Any other person consistent with the NCP."

3. Damages for injury to natural resources.

4. Health assessment and health effects studies. 5. Interest.
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THE CBRCLA 11 INNOCBNT LANDOWNER" DEFBNSB 

To understand this defense you must consider two sections of 
CERCLA: § 107(b) (3) and§ 101(35). 

§ 107(b) (3) 

Provides a defense if the release or threat of release, and 
the resulting damages, were caused solely by--

(3) an act or omission of a third party other than an 
employee or agent of the defendant, or than one whose act 
or omission occurs in connection with a contractual 
relationship. existing directly or indirectly, with the 
defendant (except a contract for rail carriage under a 
published tariff] •••• 

§ 101(3S)(A) 

Defines "contractual relationship" to include such things as 
"land contracts, deeds or other instruments transferring title or 
possession •••• " 

§ 101(35) (A) however, excludes instruments transferring title 
from the definition of "contractual relationship" when: 

1. The real property where the facility is located was 
acquired "after the disposal or placement of the hazardous 
substance ••• at the facility" and 

2. Defendant is able to prove .2.filt of the following: 

(i) At the time the defendant acquired the facility the 
defendant did not know and had no reason to know• that 
any hazardous substance which is the subject of the 
release or threatened release was disposed ••• at the 
facility. 

(ii) The defendant is a government entity that acquired 
the facility by escheat, or through any other involuntary 
transfer or acquisition, or through the exercise of 
eminent domain authority by purchase or condemnation. 

(iii) The defendant acquired the facility by inheritance 
or bequest. 

§ 101 (35) (B) defines the "reason to know" standard as follows: 

[T]he defendant must have undertaken, at the time of 
acquisition, all appropriate inquiry into the previous 
ownership and uses of the property consistent with good 
commercial or customary practice in an effort to minimize 
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liability. 

To determine the level of "appropriate inquiry": 

[T]he court shall take into account any specialized
knowledge or experience on the part of the defendant, the
relationship of the purchase price to the value of the
property if uncontaminated, commonly known or reasonably
ascertainable information about the property. the
obviousness of the presence or likely presence of
contamination at the property, and the ability to detect
such contamination by appropriate inspection.••

This requirement has given rise to the "Environmental 
Assessment" and Environmental Audit" industry. The environmental 
"assessment" addresses the environmental condition of the property; 
the environmental "audit" evaluates the environmental compliance 
of the industry operating on the property. The environmental 
assessment is commonly used to satisfy the "appropriate inquiry" 
requirement--and also allows the purchaser of property to determine 
whether the purchase should be completed at the stated price. The 
"level" of assessment will depend upon the facts of each case and 
what is found at each assessment stage that may necessitate further 
inquiry. 

Ways to lose the innocent landowner defense: 

1. Recall, the third party, in any event, must be the sole
cause of the release and damages resulting from the release. This 
is expanded in § 101 (35) (D) to include "any act or omission [of the 
defendant, that] caused or contributed to the release or threatened 
release • • •  •" 

2. Must exercise "due care" with respect to the hazardous
substance [once it is discovered]. 

3. Must have taken "precautions against foreseeable acts or
omission of any such third party and the consequences that could 
f oreseeably result from such acts or omissions • • • • " For 
example, structuring a purchase contract with adequate 
representations and warranties concerning the environmental status 
of the property; allowing for adequate pre-closing inspections and 
appropriate conditions and covenants regarding environmental 
problems. 

4. You can lose the defense if you did everything right when
you bought the property, but when you discover the problem, you 
transfer the property to someone else without disclosing the 
problem. § 101(35)(C). 

35 
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Kansas Permit Number: I-WA09-P002 

Federal Permit _~_ ~_~ KS-00007/ 

KANSAS WATER POLLUTION CONTROL PERMIT AND 61 Ir. /i)r. 
AUTHORIZATION TO DISCHARGE UNDER ,VI VU 
THE NATIONAL POLLUTA!'JT DISCHARGE 

ELIMINATION SYSTEM 

Pursuant to the provisions of Kansas Statutes Annotated 65-164 and 65-165, the 
Federal Water Pollution Control Act as amended, (33 U.S.C. 1251 et seq; the "Act"), 

Owner: Texaco Refining and Marketing Inc. 

Owner's Address: 1111 Rusk A venue 
Houston, Texas 7i002 

Facility Name: El Dorado Refinery 

Facility Location: P. 0. Box 1121 
1401 South Douglas Road 
El Dorado, Kansas 67042 

Receiving Stream & Basin: . Walnut River 
Walnut River Basin 

is authorized to discharge from the waste treatment facility described herein, in 
accordance with effluent limitations and monitoring requirements as set forth 
herein. 

This permit shall become effective December 3, 1986 , will supersede all 
previou~ permits and/or agreements in effect between the Kansas Department of 
Health and Environment and the permittee, and will expire December 2, 1991 

FACILITY DESCRIPTION: 

Treatment system consists of a stormwater basin, oil-water separator, oily sludge land 
farm, · dissolved air flotation, equalization basin, CMAS basin, clarifier, DAF thickener, 
belt filter press and polishing ponds. 

Secretary, Kansas Dep~ent of Health and Environment 

December 3, 1986 
Date 
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Kansas Permit No. l-l�A09-P002 l 

EFFLUENT LIMITATIONS AND MONITOR!!\G REQUIREMENTS 

The permittee is authorized to discharge from outfall(s) with serial number(s) as speci
fied in the application for this permit. The effluent limitations shall become effective 
on the dates specified herein. Such discharges shall be controlled, limited, and moni
tored by the permittee as specified. There shall be no discharge of floating solids or 
visible foam in other than trace amounts. 

Monitoring reports shall be submitted on or before the 28th day of the month following 
sampling. In the event no discharge occurs, written notification is still required. 

EFFLUENT LIMITATIONS 
Final 

Limitations 

Effective Date 
Outfall Number and 
Effluent Parameter(s) 

001 - Final Lagoon Discharge 

Flow -MGD 

Biochemical Oxygen Demand (5-Day) 
Daily A verageflbs/day, (mg/1) 
Daily Maximum-lbs/day (mg/1) 

·:.. otal Suspended Solids
Daily Average�bs/day;(mg/1) 
Daily Maximum-lbs/day (mg/1) 

Chemical Oxygen Demand 
Daily Average-lbs/day (mg/I) 
Daily Maximum-lbs/day (mg/I) 

Oil and Grease 
Daily Average-lbs/day (mg/I) 
Daily Maximum-lbs/day (mg/I) 

Phenolic Compounds 
Daily Average-lbs/day (mg/1) 
Daily Maximum-lbs/day (mg/I) 

Ammonia (as N) - April through October 
Daily Average-lbs/day (mg/I) 
Daily Maximum-lbs/day (mg/1) 

• Ammonia (as N) - November through March
Daily Average-lbs/day (mg/1) 
Daily Maximum-lbs/day (mg/I) 

511lfides 
Daily Average-lbs/day (mg/1) 

- - Daily Maximum-lbs/day (mg/1)

Upon 
Issuance 

NIA 

647 (40) 
1205 (60)

523 (80) 
826 (120) 

3822 (---) 
7366 (350) 

' 

209 (10) 
388 (15) 

4.23 (.25) 
8. 76 ( . 5_0 ),

378 (6.0) 
821 (9.0) 

378 (12) 
821, (18) 

3.48 (.20) 
7. 76 (.45)

�1ONITORING REQUIRE)IENTS 

Measurement 
Frequency 

Daily 

Weekly 

Weekly 

Weekly 

Weekly 

Weekly 

Weekly 

Weekly 

Weekly 

Sample 
·Type

Weir 

grab 

grab 

grab 

grab 

grab 

grab 

grab 

grab 



Effective Date 
Outfall Number and 
Effluent Parameter(s) 

Total Chromium 
Daily Average-lbs/day (mg/1) 
Daily Maximum-lbs/day (mg/1) 

Hexavalent Chromium 
Daily Average-lbs/day (mg/1) 
Daily Maximum-lbs/day (mg/1) 

Sulfates 
Daily Average-lbs/day (mg/1) 
Daily Maximum-lbs/day (mg/1) 

Chlorides 
Daily Average-lbs/day (mg/1) 
Daily Maximum-lbs/day (mg/1) 

Fluoride 
Daily Average-lbs/day (mg/1) 

. )aily Maximum-lbs/day (mg/I) 

Dissolved Oxygen - (mg/1) 

pH - Standard Units 

Page 3 

Kansas Permit No. I-WA09-P002 

EFFLUENT LIMITATIONS 
Final 

Limitations 
Upon 

Issuance 

6.92 ( .40) 
18.22 (.85) 

.57 (.01) 
i.28 (.02) 

(---)* 
(---) 

(---)* 
(---) 

(---) 
(---) 

(---) 

6.0-9.0 

MONITORING REQUIREMENTS 

Measurement 
Frequency 

Weekly 

Weekly 

Weekly 

Weekly 

Weekly 

Weekly 

Weekly 

Sample 
Type 

grab 

grab 

grab 

grab 

grab 

grab 

grab 

*Sulfates and chlorides shall be monitored biannually during February and August. 

Note1 - Concentration limitations are based on 2 .1 MGD and/or Kansas Surface Water Quality 
Standards. 

The following allocation will be allowed for contaminated· runoff which is treated in the waste
water treatment system. The term "contaminated runoff" shall mean runoff which comes into 
contact with any raw material, intermediate product, finished product, by-product or waste 
product located on petroleum refinery property. If contaminated runoff is commingled or 
treated with process wastewater, or if wastewater consisting solely of contaminated runoff 
which exceeds 15 mg/1 oil and grease or 110 mg/1 TOC is not commingled or treated with any 
other type of wastewater, the quantity of pollutants discharged shall not exceed the quantity 
determined by multiplying the flow of contaminated runoff times the concentrations listed in 
tfie following table: 

Effective Date 
_tfall Number and 

-~.i:i1uent Parameter(s) 

Stormwater Flow - 1000 gal/day 

EFFLUENT LIMITATIONS 
Final 

Limitations 
Upon 

Issuance 

NIA 

MONITORING REQUIREMENTS 

Measurement 
Frequency 

Daily 

Sample 
Type 



Effective Date 
Outfall Number and 
Effluent Parameter(s) 
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Kansas Permit No. I-WA09-P002 

EFFLUENT LIMITATIONS 
Final 

Limitations 
Upon 

Issuance 

MONITORING REQUIREMENTS 

Measurement 
Frequency 

Sample 
Type 

Biochemical Oxygen Demand ( 5-Day) 
Daily Average-lbs/1000 gal_ 
Daily Maximum-lbs/1000 gal 

0.22 
0.40 

Daily See paragraphs 
below for 
monitoring 

Total Suspended Solids 
Daily Average-lbs/1000 gal 
Daily Maximum-lbs/1000 gal 

0.18 
'0.28 

Daily 
requirements. 

Chemical Oxygen Demand 
Daily Average-lbs/1000 gal 
Daily Maximum-lbs/1000 gal 

Oil and Grease 
Daily Average-lbs/1000 gal 
Daily Maximum-lbs/1000 gal 

Phenolic Compounds ( 4AAP) 
Daily A verage-lbs/1000 gal 
Daily Maximum-lbs/1000 gal 

Total Chromium 
Daily Average-lbs/1000 gal 
Daily Maximum-lbs/1000 gal 

Hexavalent Chromium 
Daily Average-lbs/1000 gal 
Daily Maximum-lbs/1000 gal 

pH - Standard Units 

1.5 
3.0 

0.067 
0.130 

0.0014 
0.0029 

0.0018 
0.0050 

0.00023 
0.00052 

6.0-9.0 

Daily 

Daily 

Daily 

Daily 

Daily 

Daily 

The total discharge limitations will be the summation of the production based allocations and 
the above stormwater allocation. For reporting purposes, the permittee will determine the 
stormwater allocation for each daily event and add it to the production based allocation. A 
detailed explanation of the method utilized to determine the stormwater flow is also required. 
This total discharge limitation will be computed daily and reported monthly, with the dates 
and stormwater flow clearly listed for each day the stormwater flow allocation is computed. 
This information is to be included in the monthly monitoring report submitted to the Depart-
ment. -

• If the wastewater consists solely of contaminated runoff and is not commingled or treated
with process wastewater, it may be discharged if it does not exceed 15 mg/1 oil and grease
and 110 mg/1 TOC based on an analysis of any single grab or composite sample.

B. ST AND ARD CONDITIONS

In addition to the specified conditions stated herein, the permittee shall comply with
the attached Standard Conditions dated November 3, 1986.
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Kansas Permit No. l-WA09-P002 

SCHEDULE OF COl\IPLIANCE 

None 
D. SlJPPLDIENTAL CONDITIONS 

1. This permit shall be modified, or alternatively, revoked and reissued, to 
comply ""·ith any applicable effluent standard or limitation issued or approved 
under Sections 301 (b)(2), (C), and (D), 304 (b)(2), and 307 (a)(2) of the 
Clean Water Act, if the effluent standard or limitation so issued or approved: 

a. Contains different conditions or is otherwise more stringent than any ef-
fluent limitation in the permit, or 

b. Controls any pollutant not liI!).ited in the permit. 

The permit as modified or reissued under this paragraph shall also contain 
any other requirements of the Act then applicable. 

2. Changes in Discharges of Toxic Substances 

The permittee shall notify the Director as soon as it knows or has reason to believe: 

a. That any activity has occurred or will occur which would result in the 
discharge, on a routine or frequeI'!t basis, of any toxic pollutant which 
is not limited in the permit, if that discharge will exceed the highest of 
the following "notification levels": 

(1) One hundred micrograms per liter (100 µg/l); 

(2) Two hundred micrograms per liter (200 µg/1) for acrolein and acrylonitrile; 
five hundred micrograms per liter (500 µg/l) for 2 ,4-dinitrophenol and for 
2-methyl-4, 6-dinitrophenol; and one milligram per liter (1 mg/1) for 
antimony; 

(3) Five (5) times the maximum concentration value reported for that pollutant 
in the permit application. 

b. That any activity has occurred or will occur which result in any discharge, 
on a non-routine or infrequent basis, of a toxic pollutant which is not limited 
in the permit, if that discharge will exceed the highest of the following 
notification levels": 

(1) Five hundred micrograms per liter (500 µg/l); 

(2) One milligram per liter (1 mg/l) for antimony; 

(3) Ten (10) times the maximum concentration value reported for that pollutant . 
in the permit application. 

3. In the event the Environmental Protection Agency amends or promulgates the BPT, 
BAT, and/or BCT effluent guideline limitations for a specific Point Source Category 
or any of the subcategories covering your industry, this permit will be revoked 
and reissued to incorporate the new limitation(s). 
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December 21, 1990 

Kansas Department of Health and Environment 
Bureau of Water Protection 
Permits & Compliance Section 
Forbes Field - Building No. 740 
Topeka, Kansas 66620

Attention: Patti J. Voiers 

Gentlemen: 

As required under the reporting provisions of our NPDES 
Permit, I have attached duplicate copies of laboratory test 
results of samples secured from the effluent water. The 
samples were taken from the discharge point at Texaco 
Refining and Marketing Inc.'s El Dorado Plant during November 
of 1990. 

Very truly yours, 

�q,gp; 
J. D. Brammer
Supervisor - Environment, Health,

VEP:vp 

Attachments 

cc: RCS 
JHH 

and Safety 



Richard L Masica 
P:a,: Mar.ager 

Texaco USA 

December 21, 1990 

------------ ----- - ---- - --· -- -- ·---------
p O Box 1121 
El Dorado KS 67042 
316 321 2200 

Kansas Department of Health and Environment 
Bureau of Water Protection 
Permits & Compliance Section 
Forbes Field - Building No. 740 
Topeka, Kansas 66620 

Attention: Patti J. Voiers 

Gentlemen: 

In accordance with Item 7, Part I of the Standard Conditions 
for Kansas Permit No. I-WA09-P002, we are reporting the 
November monthly average of.868 lbs/day of TSS exceeded the 

~ stormwater adjusted limit of 718 lbs/day in our effluent 
water. The higher TSS value is due to algae growth in our 
final polishing lagoons. 

Very truly yours, 

TEXACO REFINING AND MARKETING, INC. 

R. L. Masica 
Plant Manager 

VEP:vp 

cc: RCS 
JHH 



,QUt.RTERLY MONITORING REPORT 
KANSAS t>E�AnTMENT Of' HEALTH ANO ENVIRONMENT 

o,vision of Environmtn1 
Tcpekc 1 k0n1c1 66620 

R. L. Masica
r 7 Nome of Principal Eucu1iv1 Officer 

Texaco Refining & Marketing 
1401 S. Douglas Rd. 

L
El Dorado, KS 67042 

(I) _J 

_ 
Plant Manager _

1 ? Title 
. / . �- / 

/Zfr✓fr;" \����/rt' ""Y 

I 001 
(2) (!) 

Dofe 1 Authorized Sfgncture 

I 90-11-01 I T• I 90-11-30 I DM• ,-SI_C_2_9_1 
(4) (5) 

GENERAL INSTRUCTIONS 
U> C:�U• pion! ■H111 •n• aolli119 o44rtH

(ZJ IC011111 P1r111t N11111ller

(4) ll1Pot"1ill Ptf'iM r"r/-tfl/4or

CS) SIC:: s, .. cor4 l"°'atriol C:e4e
(NCl'f o,p/lCIIIII ti •••ici .. lltl11) 

(I) Qu■rlerlJ ,.., ... ter S..IMlor,- ti k 111d for 1rO 1114
�•"• ■u1pl1 .. .,,, .. 1114 acalau1111. Co■p11lt1

Ofl,111111 h r■urd1CI 011 Ill■ PHltll 111111 If fer■. 
(IJ .l 1u1■11tr 111111 1111/CIIJ ■r •1/IIIJ 1�111 N 

c■lculoud for ucll 11111pl1 toha. Tk 1111r1■rlr .,,.,.,, 
0114 11■1IIL"l11a 11111111111 alloll k Mf1r.;111CI f11■ tlli1 le1L 

(II 'Kt IOO IIA4 :rss lt14uc1;,11 ,11111 •• ka14 ... ,..-nerlr 
ITtf'IIL 

II) Fecal Collfor111, 1r1oalaa1/IOcS •I
(IJ Ua/4■J • 1111/1 1 Flow NGO I I. S4 

lc/4•r • a.,,,., • .414 

(T) f'ltw ,11a1i M rtcor d6d la ltGO • aillllll ,.11,111 ...... ,. • 

. tn CIIKl ti.. NI ••• to tlll 11ft If tllt dot■ If I H•plo 
(7) wu toh11 011 tll■t 4011. 

(6) QUARTERLY PARAMETER SUMMARY
CONCENTRATION QUANTITY 

PARAMETER Qu"crttrly Quarterly Qucr1erly Ouar1trly Number of samples token tbis quarter;
Average Maximum Avero;e Maximum 

BOO� (Influent) 
TSS�( Influent) 
BOD5 (Effluent) 
TSS (Effluent) 

(7) 
.. OATE FLOW * DATE Fl.OW

* 11 1 1.160 11 '1 l 2. 20(
"' J. l '2 1.444 ;i 11 1 1. 97

11 13 2.061 11 1 1.921 
l! '4 2.682 * 11 I 14 1. 87<

* 11 5 2.682 * 11 /P 1 Q 7(
11 6 2.831 * 11 I H l. 92

* 11 '7 2.831 11, l I 1. 83
* 11/8 2.881 11 H 1. 74 c 

"' 11/� 2.881 * 11 1c 1.74 c 

1 II 10 2 'i?. 'i * 1 1 ?( 1 7 /,. C 

' 

. 

FLOW MEASUREMENT DATA 
* DATE FLOW * DATE
* l l 21 l 7Q0

11 22 1. 790
11 23 1. 701
11, 24 1.614
11 /?t:, l r:, 71

* 11 1 26 1. 52g
1 1 27 l. 87Q

* 11 28 2.584
* 11 '29 2.438
:Ir 111 /?.n , n1 r:,

I I 
' 

' 

I 

·• 

17 

pH Ronge; 

Minimum a.JJ Ma:limum a S2

8005 Reduction % 
TSS Reduction % 

Type of flow measurement utilized: 

. 
Additional aummory 1poct available 
On. 1uppre·m1ntaf. dato 1hfft- --•·. - . .  

FLOW * DATE FLOW * DATE FLOW

I 
I 
I ' 

• I 

I



l 2 3 
BOD 

Date mg/1 lb/day 

11/1 13 126 
11/2 
11/5 
11/8 10 240 
11/9 
11 /12 
11 /14 
11/15 16 263 
11/16 
11/19 
ll /21 12 179 
11/26 
11/28 
11/29 12 244 
11/30 

DAILY AVG. 
II PER DAY 210 
DAILY AVG. . 

CON. 13 

(EFFLUENT) SA.'1:PLE DATA 

4 5 
TSS 

mg/1 lb/day 

47 1128fAl) 

44 689 

46 686 

L. i. %9 (A2) 

868 (A3) 

46 

6 
pH 

8.33 

8.48 

8.48 

8. ti2 

7 8 9 
Dissolved Oxygen 
mg!l lb/day 

8.30 

11. 70 

11.20 

R ·rn 

,n ,n 

KANSAS STATE DEPARTMENT OF 
HEALTH & ENVIRONMENT 

DIVISION 
OF 

ENVIRONMENT 
TOPEKA, KANSAS 66620 

REMARKS: Al: TSS: DAILY LBS/DAY EXCEEDS PERMIT LIMITATION. 
STORMWATER ALLOCATION IS 471 LBS/DAY. 
ADJUSTED ALLOCATION IS 826 + 471 • 1297 LBS/DAY. 
DAILY AVERAGE DOES NOT EXCEED ADJUSTED ALLOCATION. 

A2: TSS: DAILY LBS/DAY EXCEEDS PERMIT LIMITATION. 
STORMWATER ALLOCATION IS 388 LBS/DAY. 
ADJUSTED ALLOCATION IS 826 + 388 • 1214 LBS/DAY. 
DAILY AVERAGE DOES NOT EXCEED ADJUSTED ALLOCATION. 

A3: TSS: MONTHLY AVERAGE LBS/DAY EXCEEDS PERMIT LIMITATION. 
ADJUSTED ALLOCATION IS 523 + 195 • 718 LBS/DAY. 
DAILY AVERAGE EXCEEDS ADJUSTED ALLOCATION. 

10 11 
Fluoride 

mg/1 lb/da, . 

52 • 

51 . 

-
49 

c;n 

50 



iate 

11/2 
11/5 

11 /7 
11/9 
11/12 
11 /14 
11/16 
11/19 
11/20 
11/21 
11/26 
11/28 
11/30 

DAILY AVG. 
II PER DAY 
DAILY AVG. 

CON. 

"' 

12 13 

A..imonia as N 
mg/1 lb/day 

0.11 2.5 

0.10 1.6 

0.16 2.3 

0.10 1.3 

1,9· 

0.12 

(Effluent) SUPPLEMI�"TAL DATA SHEET 

14 15 

Total Chromium 
mg/1 lb/day 

0.04 0.85 

0.05 0.74 

0.05 0.67 

0.06 1.06 

0.83 

0.05 

16 17 

Hexavalent Chromium 
mg/1 lb/day 

0.00 0.09 

0.00 0.02 

0.00 0.01 

0.01 0.11 

0.06 

0.00 

. .  ·-

·,
-

I 

18 19 

011 & Grease 

mg/1 lb/day 

2.4 57 

7.4 116 

2.8 41 

4.4 95 

77 

4.3 

i 

20 21 

Sulfides 
mrz./1 lb/dav 

0.00 o.oo

0.00 o.oo

0.00 o.oo

0.00 0.00 

0.00 0.00 

0.00 

0.00 

I 

t 
I. 

I 
I 
� 

,· 



Jate 
11/1 
11/5 
11/8 
11/12 
11/15 
11/19 
11/21 
11/26 
11/29 

AILY AVG. 
, PER DAY 
D 
~ 

D AILY AVG. 
CON. 

.. 

(Effluent) SUPPLE..~E~TAL DATA SHLET 

22 23 24 25 26 27 
COD Chlorides Sulfates 

mg/1 lb/day mg/1 lb/day mg/1 lb/day 
146 1411 

152 3648 

138 2265 

141 2102 

141 2864 

2458 

144 

·, 

28 29 
Phenols 

mg/1 lb/day 

0.01 0.22 
I 

0.01 0.13 

0.01 0.12 

0.01 0.10 

0.14 

0.01 

.. 

-

30 
Temperature 
l° 
59 

. 

46 

54 

57 

48 

i 
• 

! 

. 

• 

~ 

. 



STORMWATER ALLOCATION FOR NOVEMBER, 1990 

The month of November, 1990, was considered to be under 
the "Stormwater Allocation Proposal". Stormwater collected 
during November, 1990, was treated and discharged during 
November, 1990. 

I. The Production Base Flow (PBF) as defined for
November.
September 12, 1990 1.200 mgd. 
September 13, 1990 1.280 mgd. 
September 14, 1990 1.121 mgd. 

The PBF average is 1.200 mgd. 

II. Stormwater allocation for "Total Suspended Solids"
Daily maximum: Daily maximum allocation is
0.28 lbs/1000 gallons.

For November 8: Discharge rate = 2.881 mgd. 
Stormwater Flow = 2.881 - 1.200 = 1.681 mgd. 
Allocation: 1.681 x 1000 x 0.28 = 471 lbs/day. 

For November 14: Discharge rate = 1.879 mgd. 
Stormwater Flow = 1.879 - 1.200 = 0.679 mgd. 
Allocation: 0.679 x 1000 x 0.28 = 190 lbs/day. 

For November 21: Discharge rate = 1.790 mgd. 
Stormwater Flow = 1.790 - 1.200 = 0.590 mgd. 
Allocation: 0.590 x 1000 x 0.28 = 165 lbs/day. 

For November 28: Discharge rate = 2.584 mgd. 
Stormwater Flow = 2.584 - 1.200 = 1.384 mgd. 
Allocation: 1.384 x 1000 x 0.28 = 388 lbs/day. 

III. Stormwater allocation for "Total Suspended Solids"
Monthly Average:

Allocation for daily average is 0.18 lbs/1000 
gallons. 

The average stormwater rate from II above becomes: 
(1.681 + 0.679 + 0.590 + 1.384)/4 = 1.084 

The stormwater allocation for TSS, daily average, 
for November, 1990 is: 

1.084 x 1000 x 0.18 = 195 lbs/day. 




