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Laws You Need to Worry About 

CLEAN WATER ACT 

A. 

B. 

Background Information 

1. Codified at 33 u.s.c. §§ 1251 to 1387 (1988). 

2. 

3. 

4. 

Agency that administers the Act: Environmental 
Protection Agency (EPA). 

EPA regulations governing CWA: 40 C.F.R. series and 
33 C.F.R. series. 

State counterpart: 

a. K.S.A. § 65-161 to 65-171x (1985 and 1991 
Supp.). 

b. 

c. 

Agency that administers the Act: Kansas 
Department of Health & Environment (KDHE). 

KDHE water regulations: K.A.R. §§ 28-16-01 to 
28-16-138 (1989 and Supp. 1991). 

The Regulatory system 

1. Timetables and Technology Requirements 

a. For example, § 301(b) (1) (A) states that a 
specified degree of pollution control must be 
obtained by a specified date: 
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b. 

c. 

d. 

"[N]ot later than July 1, 1977, effluent 
limitations for point sources, other than 
publicly owned treatment works, (i) which shall 
require the application of the best practicable 
control technology currently available as 
defined by the Administrator [of EPA] pursuant 
to section 1314 (b) [S 304 (b)]." 

Effluent Limitation ie defined by the CWA as: 

"[A]ny restriction established by the State or 
the • • • (EPA] on quantities, rates, and 
concentrations of [pollutants] ••• discharged 
from point sources into navigable waters •• 

11 CWA § 502 (11), 33 U.S.C. S 1362 (11) 
(1988). 

Point Source is defined as: 

"[A]ny discernible, confined and discrete 
conveyance, including but not limited to any 
pipe, ditch, channel, tunnel, conduit, w~ll, 
discrete fissure, container, rolling stock, 
concentrated animal feeding operation, or 
vessel ••• from which pollutants are or may 
be discharged. This term does not include 
agricultural stormwater discharges and return 
flows from irrigated agriculture." CWA S 502 
(14), 33 u.s.c. S 1362(14) (1988). 

(1) Nonpoint sources not regulated by permit 
process. 

(2) CWA S 319, 33 U.S.C. S 1329 (1988), 
establishes a grant program to encourage 
states to identify, quantify, and then 
deal with nonpoint sources of water 
pollution. 
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(3) states will encourage nonpoint source I 
compliance through adoption of "best 
management practices." 

Navigable waters are defined as "waters of the 
United States, including the territorial seas." 
CWA S 502 (7), 33 U.S.C. S 1362 (7) (1988). 

(1) This definition does not require that you 
be able to float a boat on the waters, or 
otherwise use them for water trade. 
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CLEAN WATER ACT 

Every "discharge" of a "pollutant" into "navigable 
waters" from a "point source" must have a "permit." 

CWA § 301 (a), 33 U.S.C. § 1311 (1988). 

* § 301 (a) prohibits the "discharge of any 
pollutant" without a permit. 

§ 502(12) defines "discharge of a 
pollutant" as "any addition of any pollutant 
to navigable waters from any point 
source." 

§ 502(6) defines "pollutant" to include the 
discharge of about everything but it 
expressly excludes the underground 
injection of water, gas, or other material 
to produce oil or gas when the injection 
has been approved by the state. 

§ 502(14) defines "point source" as "any 
discernible, confined and discrete 
conveyance" for a pollutant. 

§ 502(7) defines "navigable waters" as 
"waters of the United States, including the 
territorial seas." 
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2. 

(2) Focus is on the legal scope of Congress' 
authority to regulate pollution 
activities. 

e. Under § 304 (b) EPA defines the technology 
required to meet the statutory level of 
control, such as "best practicable control 
technology," "best available control 
technology," etc. 

f. Special requirements for "new sources" of water 
pollution. CWA § 306, 33 u.s.c. § 1316 (1988) 
(requiring controls that reflect the "greatest 
degree of effluent reduction ••• achievable 
through application of the best available 
demonstrated control technology."). 

g. For toxic pollutants, EPA can impose a 
technology-based effluent limitation or an 
effluent standard (or prohibition). Any 
effluent standard must be at a level that will 
provide an "ample margin of safety" from the 
toxic discharge. CWA § 307(a), 33 u.s.c. 
§ 1317 (a) (1988). 

Water Quality Standards 

a. If application of the effluent limitations to 
point sources will not achieve a designated 
water quality for a stream segment, the EPA can 
establish more stringent effluent limitations 
for the point sources. CWA § 302 (a), 33 u.s.c. 
§ 1312(a) (1988). 

b. Water Quality Standards and Implementation 
Plans, CWA § 303, 33 u.s.c. § 1313 (1988). 

c. Implementing the Regulatory system 

1. 

2. 

3. 

Every point source must obtain a permit that 
complies with the "national pollutant discharge 
elimination system" called an NPDES permit. CWA 
§ 402(a), 33 u.s.c. S 1342(a) (1988). 

States generally administer the permit program 
following federal guidelines. CWA S 402 (b) , 33 
U.S.C. S 1342(b) (1988). 

Each permit incorporates the effluent limitations 
and other requirements of the CWA. 
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THE NPDES PERMIT 

Every point source must obtain a permit that 
complies with the "National Pollutant Discharge 
Elimination System;" called an "NPDES" permit. 

CWA § 402, 33 U.S.C. § 1342 (1988). 

* Can issue a permit only if the discharge meets 
the fallowing requirements: 

Incorporates the appropriate "effluent 
limitations" established for the discharger. 
under CWA § 301. 

* Effluent limitations impose a minimum 
technological level of pollution removal 
and control. 

Incorporates state "water quality effluent 
limitations" established for the stream 
segment where the discharge will flow. 
CWA § 302. 

* A non-technological ambient-driven 
requirement to ensure the total load of 
discharges into a stream segment will 
not interfere with the attainment or 
maintenance of a desired water quality. 
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D. 

4. 

s. 

Incorporates technological standards for 
any "new source" of water pollutants. 
CWA § 306. 

Incorporates toxic and pretreatment 
standards as applicable to the discharger. 
CWA § 307. 

Imposes monitoring, reporting, and 
inspection requirements. CWA § 308. 

EPA and administering state can impose monitoring 
and reporting requirements on permitees (usually 
included as a permit condition). CWA § 308(a), 33 
u.s.c. § 1318(a) (1988). 

Indirect discharges into a Publicly owned Treatment 
Plant (POTW) must comply with EPA, state, and local 
pretreatment requirements. CWA § 307(b), 33 u.s.c. 
§ 1317(b) (1988). 

a. Indirect discharge permits are issued by the 
KDHE, the city, or whatever entity operates the 
POTW. 

b. EPA regulations establish limits on what can 
be placed in the POTW. 

Enforcement 

1. 

2. 

EPA and state enforcement: CWA § 309, 33 u.s.c. 
§ 1319 (1988). 

Citizen enforcement: CWA S sos, 33 u.s.c. S 1365 
(1988). 
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ENFORCEMENT 

CWA § 309, 33 U.S.C. § 1319 (1988). 

CIVIL OPTIONS 

* 

* 

Injunction CWA § 309(b}. 

Injunction to restrain violation and require 
compliance with permit or administrator's 
order. 

Administrative Penalties CWA § 309(g). 

Class I Civil Penalty: 

* 

* 

$10,000 per violation. 

Cannot exceed $25,000. 

Class II Civil Penalty: 

* 

* 

$10,000 per day for each day the 
violation continues. 

Cannot exceed $125,000. 

* Civil Penalties CWA § 309(d). 

$25,000 per day for each violation. 

* Citizen Suits CWA § 505. (Civil Penalties) 
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* 

* 

* 

CRIMINAL OPTIONS 

Negligent Violations. 

Not less than $2,500 nor more than 
$25,000 per day of violation. 

Imprisonment up to 1 year. 

Knowing Violations. 

Not less than $5,000 nor more than 
$50,000 per day of violation. 

Imprisonment up to 3 years. 

Knowing Endangerment. 

Not more than $250,000. 

Imprisonment up to 15 years. 

Organization: not more than $1,000,000. 

False Statements. 

Not more than $10,000. 

Imprisonment up to 2 years. 

Second offense: 

* Not more than $20,000 per day of 
violation; up to 4 years. 
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Dredge and Fill Permits 

1. CWA S 404, 33 u.s.c. S 1344 (1988) requires any 
person desiring to place dredged or fill material 
into the waters of the United States to obtain a 
permit from the Army Corps of Engineers. 

2. 

3. 

4. 

"Waters of the United states" can include placing 
dirt, etc. on dry land which can be classified by 
the Corps as "wetlands". 

a. 

b. 

Corps has defined wetlands as: "Those areas 
that are inundated or saturated by surface or 
ground water at a frequency and duration 
sufficient to support, and that under normal 
circumstances do support, a prevalence of 
vegetation typically adapted for life in 
saturated soil conditions. Wetlands generally 
include swamps, marshes, bogs, and similar 
areas." 

The Corps' definition has been upheld. United 
States v. Riverside Bayview Homes. Inc., 474 
U.S. 121 {1985). 

Statute provides for categories of activity exempt 
from the permit requirement -- such as "normal 
farming, silviculture, and ranching activities." 
CWA S 404 (f), 33 U.S .. C. S 1344 (f) (1988). 

Statute also authorizes the Corps to issue "general 
permits on a state, regional, or nationwide basis" 
for categories of activities that "will cause only 
minimal adverse environmental effects." CWA S 404 
(e), 33 u.s.c. S 1344(e) (1988). 

a. 33 C.F.R. Part 323 (1992) concerning dredge and 
fill permits in general. 

b. 33 C.F.R. Part 330 (1992) concerning the Corps 
"Nationwide Permit Program." 

c. 

(1) See 33 C.F.R. § 330.6 (1992). 

(2) See 33 C.F.R. Appendix A to Part 330 which 
contains a listing of the various 
Nationwide Permits and Conditions. 

"The Corps is a highly decentralized 
organization. Most of the authority for 
administering the regulatory program has been 
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F. 

delegated to the thirty-six district engineers 
and eleven division engineers. If a district 
or division engineer makes a final decision on 
a permit application in accordance with the 
procedures and authorities contained in these 
regulations ... there is no administrative 
appeal of that decision." 33 C.F.R. S 320.1 
(a) (2) (1992). 

(1) If your client has a project that might 
impact wetlands, contact the District 
Engineer for the Kansas City District 
(Kansas and part of Missouri) of the Army 
Corps of Engineers for assistance. (816) 
374-3645. 

(2) Tulsa District (Oklahoma, and parts of 
Arkansas and Missouri). (918) 581-7261. 

Spills into "Navigable Waters" 

1. 

2 • 

Oil and hazardous substance spills into "waters of 
the United States" are dealt with at the federal 
level by Section 311 of the Clean Water Act and the 
Oil Pollution Act of 1990. 

a. CWA § 311, 33 U.S.C. § 1321 (1988); Oil 
Pollution Act of 1990, 33 u.s.c. §§ 2701 to 
2761 (West Supp. 1991). 

b. Oil spills are regulated at the State level by 
several state statutes and traditional common 
law concepts of negligence, nuisance, strict 
liability, and trespass. 

The "Harmful Discharge" Requirement 

a. Section 311 provides, in part: 

"The discharge of oil or hazardous substances 
(i) into or upon the navigable waters of the 
United States, adjoining shorelines, ••• or 
which may affect natural resources belonging 
to ... or under the exclusive management of 
the United States .•. in such quantities as 
may be harmful as determined by the President 
under paragraph ( 4) of this subsection, is 
prohibited, except [for certain 
discharges permitted under the Clean Water 
Act]." 
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b. 

c. 

d. 

e. 

f. 

CWA S 3ll(b) (3), 33 U.S.C. S 132l(b) (3) (West 
Supp. 1991). 

Paragraph (4) of S 3ll(b) authorizes the EPA 
to designate, by regulation, "those quantities 
of oil and any hazardous substances the 
discharge of which may be harmful to the public 
health or welfare or the environment of the 
United States •••• " 

Pursuant to S 3ll(b)(4) the EPA adopted the 
following regulation to determine when a 
discharge of oil "may be harmful": 

"[DJ ischarges of oil into or upon the navigable 
waters of the United States or adjoining 
shorelines in such quantities that it has been 
determined may be harmful to the public health 
of welfare of the United States ••• include 
discharges of oil that: 

"(a) Violate applicable water quality 
standards, or 

"(b) cause a film or sheen upon or 
discoloration of the surface of the water or 
adjoining shorelines or cause a sludge or 
emulsion to be deposited beneath the surface 
of the water or upon adjoining shorelines." 

40 C.F.R. § 110.3 (1990) (this is commonly 
known as the EPA's "sheen test" for oil 
discharges). 

The EPA's regulation deems this to be a 
"harmful" discharge which constitutes a 
violation of S 311 (b) (3) of the Act--even 
though no lasting damage is done to the 
environment. 

Prior to 1978, various courts, including the 
Fifth Circuit Court of Appeals, would not 
permit a penalty if the defendant could prove 
that the spill was not harmful under the 
circumstances. See. e.g .• United States v. 
Chevron Oil Company. 583 F.2d 1357 (5th Cir. 
1978) (Chevron I). 

However, in 1978 Congress changed the S 311 
requirement of "harmful quantities" to 
"quantities which may be harmful." 
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(1) Only two courts have addressed the effect 
of the 1978 amendment to S 311 with regard 
to the harm requirement and the imposition 
of civil penalties. 

(2) In Orgulf Transport Co. v. United States, 
711 F. Supp. 344 (W.D. Ky. 1989), the 
court held: 

"Congress chose to prohibit discharges 
which might not be harmful. Whether a 
spill resulted in actual harm to the 
environment is irrelevant to the 
determination of whether Section 311' s 
prohibition of discharges of oil in 
quantities which may be harmful has been 
violated. The only pertinent inquiry is 
whether the spill was in a quantity which 
may be harmful as determined by the EPA. 
Because EPA has determined that a spill 
of oil which creates a sheen is a quantity 
which 'may be harmful, ' such spill is 
subject to the penalty provisions of 33 
u.s.c. S 1321 and 40 CFR Part 110.3." 

711 F. Supp. at 347 (emphasis by the 
court). 

(3) This same reasoning was recently adopted 
by the Fifth Circuit Court of Appeals in 
Chevron. U.S.A .• Inc. v. Yost, 919 F.2d 
27, 30 (5th Cir. 1990) (Chevron II) 
(quoting Orgulf Transport Co. v. United 
States). 

The "Navigable Waters" Requirement 

a. The Act defines "navigable waters" to mean "the 
waters of the United States, including the 
territorial seas." CWA S 502(7), 33 u.s.c. S 
1362 (7) (1988). 

b. The EPA defines the term to include: 

"(a) All waters that are currently used, were 
used in the past, or may be susceptible to use 
in interstate or foreign commerce .•• ; 

"(b) Interstate waters, including interstate 
wetlands; 

"(c) All other waters such as intrastate 
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4. 

c. 

lakes, rivers, streams, (including intermittent 
streams), mudflats, sandflats, and wetlands, 
the use, degradation, or destruction of which 
would affect or could affect interstate or 
foreign commerce including any such waters: 

(1) That are or could be used by interstate 
or foreign travelers for recreational or other 
purposes; (2) From which fish or shellfish 
are or could be taken and sold in interstate 
or foreign commerce; (3) That are used or 
could be used for industrial purposes by 
industries in interstate commerce;" 

"(d) All impoundments of waters otherwise 
defined as navigable waters under this section; 

"(e) Tributaries of waters identified in 
paragraphs (a) through (d) of this section, 
including adjacent wetlands; and 

"(f) Wetlands adjacent to waters identified 
in paragraphs (a) through (e) of this section 

" 
40 C.F.R. § 110.1 (1990). 

Although the statute merely defines "navigable 
waters" to include "waters of the United 
States," cases defining the term "waters of 
the United States" support the EPA' s broad 
definition. See generally United States v. 
Riverside Bayview Homes. Inc., 474 U.S. 121 
(1985) (interpreting "waters of the United 
States" broadly in defining the scope of Army 
Corps of Engineers jurisdiction under S 404 of 
the Clean Water Act). 

United States v. Texas Pipe Line Co., 611 F.2d 345 
(10th Cir. 1979) Texas Pipe Line Co. ("TPL") owned 
a pipeline which ran through a farm in Oklahoma. 
TPL's pipeline was damaged by a bulldozer operator 
working for the owner of the farm; 600 barrels of 
oil were released into "an unnamed tributary of 
Caney Creek, which discharges into Clear Boggy 
Creek, itself a tributary of the Red River." Texas 
Pipe, 611 F.2d at 346-47. 

a. TPL reported the spill immediately 
conducted a successful cleanup before the 
left the unnamed tributary. Even though 
regulatory agencies commended TPL for 
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b. 

prompt and effective action to clean up the 
spill, TPL was assessed a $2,500 civil penalty. 
Texas Pipe, 611 F.2d at 347. 

In Texas Pipe the court upholds the penalty 
noting: 

"The Company contends that since the spill was 
confined to the unnamed tributary, no 
•navigable waters' within the meaning of the 
FWPCA were involved. ~ee u.s.c. S 1362 (7). 
But we held in United States v. Earth Sciences. 
Inc., 599 F. 2d 368 ( 10th Cir. 1979) , that 
Congress did not in this Act use the term 
•navigable waters' in the traditional sense; 
Congress intended to extend the coverage of 
the Act as far as permissible under the 
Commerce Clause." 

Texas Pipe, 611 F.2d at 347 (emphasis added). 

5. Reporting Obligations 

a. 

b. 

c. 

Section 311(b)(5) provides: 

"Any person in charge of • • • an onshore 
facility • • shall, as soon as he has 
knowledge of any discharge of oil or a 
hazardous substance from such ••. facility 
in violation of paragraph (3) of this 
subsection, immediately notify the appropriate 
agency of the United States Government of such 
discharge." 

CWA § 311(b) (5), 33 u.s.c. § 1321(b) (5) (West 
Supp. 1991). 

Failure to comply with this reporting 
requirement is a crime punishable by fine and 
imprisonment for up to 5 years. ML. 
Therefore, a discharge of oil into the waters 
of the United states that meets the sheen test 
must be immediately reported to the 
"appropriate agency of the United States 
Government." 

By regulation, the EPA requires that all oil 
spill reporting be made to the National 
Response Center by calling 800-424-8802. 40 
C.F.R. § 110.10 (1990). 
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OIL SPILLS UNDER THE CLEAN WATER ACT 

Clean Water Act§ 311 

Oil spills give rise to four types of liability: 

1 . Reporting Obligations. 

2. Cleanup Obligations. 

3. Fines. 

4. Damages. 

Items 1-3 are addressed by § 311 of the Clean 
Water Act; item 4 is addressed by the Oil Pollution Act. 

State statutory and common law obligations will 
also be triggered by oil spills. . 

CWA § 311 

* 

* 

"The discharge of oil ... into the navigable waters 
. . . adjoining shorelines . . . or which may affect 
natural resources . . . in such quantities as may be 
harmful . . . is prohibited . . . . " 

"Harmful" quantities determined by the EPA's 
"sheen test." 

"Navigable waters" - "Waters of the United 
States" 
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THE EPA'S SHEEN TEST 

Harmful Discharges include: 

* 

* 

Any discharge of oil which violates state water 
quality standards. 

Any discharge of oil that can: 

if{!~!fff!ilf~!!W.f!@!!i!i 
beneath the surface of the water or upon 
adjoining shorelines." 

40 C.F.R. § 110.2 (1991 ). 

NAVIGABLE WATERS 

"Congress did not in this Act use the term 
'navigable waters' in the traditional sense; 

lll\f1'1111{!11B1ill[iBtliil111 
:·:·:-:·:-::::.:.:.:::···::·.:::::········· 

United States v. Texas Pipe Line Co., 611 F.2d 345 
(10th Cir. 1979). 
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Existing regulations are in the process of being revised 
to reflect significant changes required by the Oil 
Pollution Act of 1990. Oil Pollution Prevention; Non
transportation-related Onshore and Offshore Facilities, 
56 Federal Register 54612 (Oct. 22, 1991) (proposed 
rule). 

Existing regulations: 40 C.F.R. § § 112.1 to 112. 7 
(1991). 

Facilities Subject to SPCC Requirements: 

1 . Non-transportation-related. 

2. Engaged in drilling, producing, gathering, storing, 
processing, refining, transferring, distributing, or 
consuming of oil or oil products. 

3. In an area geographically located so that it can 
"reasonably be expected to discharge oil," applying the 
"sheen test," into waters of the United States. 

Excluded facilities: Partially buried tanks with an 
underground capacity of not more than 42,000 gallons 
and unburied capacity of not more than 1,320 gallons 
(however, if the capacity of any single unburied 
container has a capacity over 660 gallon, it will trigger 
the SPCC plan requirements). 
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A. Introduction 

1. 

2. 

3. 

4. 

5. 

Public Law No. 101-380, 104 Stat. 484-575 (1990). 

The fallout from the Exxon Valdez spill is the Oil 
Pollution Act of 1990 ("OPA"). 

a. Prospectively, the OPA creates a liability
based regulatory regime very similar to the 
Comprehensive Environmental Response, 
Compensation, and Liability Act ("CERCLA"). 

b. The OPA also adopts many measures to try and 
prevent oil spills from occurring, such as 
phasing out single hulled tankers and requiring 
training of vessel personnel. 

The Comprehensive Environmental Response, 
Compensation and Liability Act (CERCLA) excludes 
from its coverage: 

"[P]etroleum, including crude oil or any fraction 
thereof which is not otherwise specifically listed 
or designated as a hazardous substance .... " 

CERCLA § 101(14), 42 U.S.C. § 9601(14) (1988) 
(defining "hazardous substance"); CERCLA § 101 I 
(33), 42 u.s.c. § 9601(33) (1988) (defining 
"pollutant or contaminant"). 

This is commonly called the "petroleum exclusion" 
and has been interpreted to apply to "unrefined and 
refined gasoline even though certain of its 
indigenous components and certain additives during 
the refining process have themselves been designated 
as hazardous substances within the meaning of 
CERCLA." Wilshire Westwood Associates v. Atlantic 
Richfield Corp., 881 F.2d 801, 805 (9th Cir. 1989). 

The OPA establishes a CERCLA-like liability regime 
for oil to fill the void created by CERCLA's 
petroleum exclusion. 

a. The OPA/CERCLA connection is created by OPA 
§ 1001(23) which defines "oil" to include: 

I 
I 
I 
I 
I 

"[O]il of any kind or in any form, including, I 
but not limited to, petroleum, fuel oil, 
sludge, oil refuse, and oil mixed with wastes 
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6. 

7. 

8. 

9. 

b. 

other than dredged spoil, but does not include 
petroleum, including crude oil or any fraction 
thereof, which is specifically listed or 
designated as a hazardous substance under •• 
• {CERCLAJ." 

OPA s 1001(23), 33 u.s.c.A. s 2701(23) (West 
Supp. 1991). 

The scope of the CERCLA petroleum exclusion 
also defines the scope of the OPA. 

(1) If it is covered by CERCLA, by definition 
it is exempt from the OPA. 

(2) If it is not covered by CERCLA, and it 
meets the definition of "oil," it will be 
covered by the OPA. 

The scope of the petroleum exclusion should continue 
to be a contested issue because liability is 
generally more extensive under CERCLA but the 
recoverable damages are more extensive under the 
OPA. Compare CERCLA § 107(f) (1), 42 u.s.c. S 9607 
(f) (1) (1988) (damages to natural resources) with 
OPA § 1002(b) (2), 33 u.s.c.A. S 2702(b) (2) (West 
Supp. 1991) (damages to natural resources l1l.Y§ 
damages relating to real and personal property, 
subsistence use, lost revenues, profits, and earning 
capacity). 

Section 311 of the Clean Water Act addresses the 
government's cleanup concerns with regard to oil 
spills; the OPA addresses who is liable for cleanup 
costs and damage caused by a spill. 

Section 1002(a) of the OPA states: 

"[E)ach responsible party for a vessel or a facility 
from which oil is discharged, or which poses a 
substantial threat of a discharge of oil, into or 
upon the navigable waters . .. is liable for the 
removal costs and damages specified in subsection 
(b) that result from such incident." 

OPA § 1002 (a), 33 u.s.c.A. s 2102 (a) (West supp. 
1991) . 

The "responsible party" for an onshore facility 
includes "any person owning or operating the 
facility" except for a governmental body that merely 
owns the facility and leases it to another person. 
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10. 

11. 

12. 

13. 

14. 

OPA S 1001 ( 32) (B) , 33 U.S. C.A. S 2701 (32) (B) (West 
Supp. 1991). 

The term "discharge" includes "intentional or 
unintentional" emissions including "spilling, 
leaking, pumping, pouring, emitting, emptying, or 
dumping." OPA s 1001(7), 33 u.s.c.A. s 2701(7) 
(West Supp. 1991). 

The OPA could apply to underground storage tanks 
which are "leaking." However, the discharge of oil 
must be into or upon the "navigable waters or 
adjoining shorelines or the exclusive economic 
zone." OPA S 1002(a), 33 u.s.c.A. S 2702(a) (West 
Supp. 1991). 

"Navigable waters" is defined as "the waters of the 
United states, including the territorial sea.II OPA 
s 1001(21), 33 u.s.c.A. s 2701(21) (West supp. 
1991). 

a. Presumably courts will interpret the phrase 
"waters of the United States" at least as 
broadly as the term has been interpreted under 
the Clean Water Act. 

b. It is also likely that private litigants will 
attempt to expand the definition beyond the 
limits previously established by the EPA under 
the Clean Water Act. See Pierce, The Emerging 
Role of "Liability-Forcing" in Environmental 
Protection, 30 Washburn L. J. 381, 414-16 
( 1991) • 

Section 1002(b) (l)(B) permits "any person" to 
recover their removal costs and section 1002(b) (2) 
permits any person ("claimant") to recover damages 
for injury to real or personal property, lost 
profits, and similar consequential damages. OPA 
s 1002(b), 33 u.s.c.A. s 2102 (b) (West supp. 1991). 

a. Private parties seeking reimbursement for their 
losses caused by a release of oil will surely 
attempt to employ an expansive definition of 
"waters of the United States." 

b. This may federalize the management of oil and 
gas operations traditionally regulated by State 
agencies. 

The OPA only applies to "an incident occurring after 
the date of the enactment of ••• [the OPA]." Oil 
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Pollution Act of 1990, Pub. L. No. 101-380, 104 
Stat. 484, 506 ( 1990) (OPA S 1020). 

a. 

b. 

c. 

This means the OPA only applies to incidents 
that occur after August 18, 1990. 

However, this should not limit action when the 
problem creating the threat of a discharge 
continues after the August 18, 1990 effective 
date. 

This same analysis could be applied to leaking 
underground storage tanks. 

(1) Although they have leaked for several 
years before the August 18 effective date, 
this should not exempt the responsible 
party from liability for discharges after 
August 18. 

( 2) With the leaking underground storage tanks 
there is a present "threat" of continuing 
discharges that can give rise to OPA 
cleanup actions. 

15. The OPA contains the same CERCLA-type defenses to 
liability and authorizes contribution "against any 
other person who is liable or potentially liable 
under this chapter or another law." OPA § 1003, 33 
u.s.c.A. § 2703 (West Supp. 1991) (defenses to 
liability); s 1009, 33 u.s.c.A. s 2709 
(contribution). 

16. The OPA relies upon the National Contingency Plan 
to guide cleanup activities and establishes the 
procedures private parties must follow to recoup 
their cleanup costs. OPA S 1002(b) (1) (B), 33 
U. S.C.A. S 2702 (b) (1) (B) (West Supp. 1991). 

17. The statute also creates a "superfund" for oil, 
called the "Oil Spill Liability Trust Fund." OPA 
s 1001(11), 33 u.s.c.A. s 2701(11) (West Supp. 
1991). See generally Pierce, The Emerging Role of 
"Liability-Forcing" in Environmental Protection, 30 
Washburn L. J. 381, 414-16 (1991). 

18. To impose liability under the OPA you must establish 
the following: 

a. A "discharge" or a "substantial threat of a 
discharge"; 
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19. 

b. Of "oil"; 

c. From a "vessel" or a "facility"; 

d. Into "navigable waters" or "adjoining 
shorelines" or the "exclusive economic zone." 

The Act provides that "[n]otwithstanding any other 
provision or rule of law" the owner or operator of 
the vessel or facility is "liable" for "removal 
costs and damages," specified in the Act, "that 
result from such incident." 

a. 

b. 

c. 

The definition section provides that the term 
"liable" must be "construed to be the standard 
of liability which obtains under section 311 
of the Federal Water Pollution Control Act (33 
U.S.C. 1321); .•. " OPA § 1001(17), 104 Stat. 
at 487. 

The§ 311 standard has consistently been held 
to be strict liability. 

In the Joint Explanatory Statement of the 
Committee of Conference considering the OPA, 
the Committee observes: 

"The term 'liable' or 'liability' is taken from 
the Senate amendment and is to be construed to 
be the standard of liability which obtains 
under section 311 of the FWPCA for liability 
for removal costs and damages from discharges 
of oil. That standard of liability has been 
determined repeatedly to be strict. joint and 
several liability." 

H.R. Conf. Rep. No. 101-653, 101st Cong., 2d 
Sess. 103 (1990). 

20. However, § 1003 of the Act provides three limited 
defenses to liability. § 1002 (c) also excludes 
certain "discharges" from the Act. Also, the costs 
and damages must "result from" the "incident." 

21. The owner or operator will be liable for ·costs and 
damages unless they can prove: 

a. 

b. 

The discharge was pursuant to a permit issued 
by Federal, State, or local law; 

The costs or damages did not result from the 
discharge "incident." 
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LIABILITY UNDER THE OIL POLLUTION ACT 

1. Discharge, or substantial threat of a discharge. 

2. Of oil. 

3. From a facility or vessel owned or operated by 
the targeted party. 

4. Into or upon waters of the United States. 

5. Arising out of an incident occurring after 
August 18, 1990. 

6. Resulting in removal costs and damages. 
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22. 

23. 

c. The discharge, and the resulting costs and 
damages, were caused solely by: 

(1) An act of God; 

(2) An act of war; or 

(3) An act or omission of a "third party." 

The act of God, war, and third party defenses can 
be lost if the party fails to comply with reporting 
requirements and cooperate in the cleanup. 

Recoverable Cleanup Costs and Damages 

a. Under CERCLA, the government can recover its 
cleanup costs plus damages for natural 
resources that are injured due to a hazardous 
substance release. A non-governmental litigant 
under CERCLA can recover only its cleanup 
costs. 

b. The range of damages under the Oil Pollution 
Act of 1990 are much broader than those 
provided for under CERCLA. In addition to 
cleanup costs, the Act authorizes private 
parties to recover for the following: 

(1) Damages for injury to real or personal 
property, and "economic losses" resulting 
from the destruction of real or personal 
property, owned or leased by the claimant; 

(2) Damages for loss of profits or impairment 
of earning capacity due to injury or 
destruction to real or personal property, 
or natural resources; 

(3) Damages for loss of "subsistence use" of 
natural resources by any claimant who 
makes such use of natural resources. 

(4) However, a "claimant" cannot recover 
against the responsible party "to the 
extent that the incident is caused by the 
gross negligence or willful misconduct of 
the claimant." 

(5) In addition to cleanup costs and damages 
for injury to natural resources, the Act 
authorizes governmental parties to recover 
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c. 

for the following: 

(a) The cost of assessing damages to 
natural resources; 

(b) Damages equal to the "net loss of 
taxes, royalties, rents, fees, or 
net profit shares due to the injury, 
destruction, or loss of real 
property, personal property, or 
natural resources ••• ;" 

(c) Damages equal to the "net costs of 
providing increased or additional 
public services during or after 
removal activities, including 
protection from fire, safety, or 
heal th hazards, caused by a discharge 
of oil •••• 11 

(6) Under certain circumstances a "foreign 
claimant" can also recover against the 
responsible party. 

All claimants who are entitled to damages or 
reimbursement of cleanup costs can recover 
interest on their claim. Section 1005(b) of 
the Act states how interest will be calculated, 
how settlement offers will be handled, and the 
formula for determining the interest rate. 
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III. CLEAN AIR ACT 

Background Information 

1. Codified at 42 u.s.c. §§ 7401 to 7671q (1988) (as 
amended by Clean Air Aet Amendments of 1990). 

2. Agency that administers the Act: Environmental 
Protection Agency (EPA). 

3. EPA regulations governing CAA: 40 C.F.R. series. 

4. State counterpart: 

a. 

b. 

c. 

K.S.A. §§ 65-3001 to 65-3023 (1985 and 1991 
Supp.). 

Agency that administers the Act: Kansas 
Department of Health & Environment (KDHE). 

KDHE air regulations: K.A.R. §§28-19-7 to 28-
19-162 (1989 and Supp. 1991). 

B. The Regulatory system 

1. Ambient Air Quality Standards. 

a. 

b. 

c. 

d. 

Level of pollutant concentration in the open 
(ambient) air. 

CAA§ 109(b) (1), 42 U.S.C. § 7409(b) (1) (1988), 
provides, in part: 

"National primary ambient air quality 
standards ••• shall be ambient air quality 
standards ••• allowing an adequate margin of 
safety, are requisite to protect the public 
health." 

CAA§ 109(b) (2), 42 U.S.C. § 7409(b) (2) (1988), 
provides: 

"Any national secondary ambient air 
quality standard •.• shall specify a level 
of air quality ••. requisite to protect the 
public welfare from any known or anticipated 
adverse effects .••• " 

EPA has established ambient standards for: 
co, PM-10, SO2, NO2, O3(ozone), and Pb(lead). 
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2. 

3. 

4. 

5. 

e. 

f. 

These are called the "criteria pollutants" 
because they have been determined by the EPA 
to meet the criteria for ambient regulation 
under CAA§ 108(a)(l), 42 u.s.c. S 7408(a)(l) 
(1988): 

(1) "[E]missions of which • • • cause or 
contribute to air pollution which may 
reasonably be anticipated to endanger 
public health or welfare;" and 

(2) "(T]he presence of which in the ambient 
air results from numerous or diverse 
mobile or stationary sources •••• " 

Once the ambient standard is designated, the 
States must determine how the standards will 
be implemented through the State Implementation 
Plan (SIP) process. CAA S 110, 42 u.s.c. 
§ 7410 (1988). 

If an area violates one or more ambient standards, 
it is designated a "nonattainment" area which means 
the State must adopt specific control measures to 
attain, and maintain, the ambient standards. CAA 
§§ 171 to 193, 42 u.s.c. §§ 7501 to 7515 (Supp. 
1991). 

If an area is cleaner_ than required by the ambient 
standards, the State must adopt specific control 
measures to "prevent significant deterioration" of 
the air quality. CAA§§ 160 to 169, 42 u.s.c. 
§§ 7470 to 7479 (Supp. 1991). 

Certain pristine clean air areas, must meet 
visibility standards. CAA SS 169A & 169B, 42 U.S.A. 
§§ 7491 & 7492 (Supp. 1991). 

Emission Standards. 

a. Technology-based uniform national standards 
for "new sources" of air pollution. New Source 
Performance Standards. CAA S 111, 42 u.s.c. 
§ 7411 (Supp. 1991). 

(1) Focus on new and modified stationary 
sources of pollution. 

(2) Required standard of performance: 

"[A] standard for emissions of air 
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c. 

b. 

c. 

pollutants which reflects the degree of 
emission limitation achievable through 
the application of the best system of 
emission reduction which (taking into 
account the cost of achieving such 
reduction and any nonair quality health 
and environmental impact and energy 
requirements) the Administrator determines 
has been adequately demonstrated." 

CAA S lll(a)(l). 

Technology-based standards for "mobile" 
sources. Cars, trucks, other motor vehicles. 
CAA S§ 202 to 250, 42 U.S.C. SS 7521 to 7590 
(Supp. 1991). 

(1) Regulate the efficiency of the motor 
vehicle. CAA S 202. 

(2) Regulate motor fuels. CAA S 211. 

Emission .standards for hazardous air 
pollutants. CAA S 112, 42 U.S.A. S 7412 (Supp. 
1991). 

Implementing the Regulatory System 

1. 

2. 

State implementation plan is used to identify what 
can be emitted by a facility. 

Clean Air Act Amendments of 1990 provide for a 
permit program similar the Clean Water Act permit 
program. CAA§§ 501 to 507, 42 u.s.c. §§ 7661 to 
7661f (Supp. 1991). 

D. Enforcement 

1. 

2. 

3. 

EPA enforcement: CAA S 113 (b), (c), and (d), 42 
U.S.A. S 7413 (Supp. 1991). Providing for 
administrative orders, civil actions, and criminal 
actions. Penalty of $25,000/day/violation. 

Citizen enforcement: CAA S 304, 42 u.s.c. S 7604 
(Supp. 1991). 

EPA emergency powers: CAA S 303, 42 u.s.c. S 7603 
(Supp. 1991). 
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E. Clean Air Act Amendments of 1990 

1. General Performance Goals (next 10-20 years) 

a. Reduce automobile emissions by 90%. 

b. Reduce toxic emissions by 90%. 

c. Reduce utility sulfur dioxide emissions by 50%. 

2. Regulatory Programs 

a. Attainment of the ozone standard (Title I). 

(1) Divides areas by level 
noncompliance: marginal, 
serious, severe, and extreme. 

of ozone 
moderate, 

(2) Time frame for achieving compliance 
depends on the severity of current 
noncompliance. Range: marginal area has 
3 years, extreme area has 20 years. 

(3) Control measures depend upon severity of 
ozone problem. For example, in all but 
the marginal category, vapor control 
equipment must be installed on gasoline 
pump nozzles. 

(4) Focus primarily on controlling the major 
precursor to ozone: volatile organic 
compounds ("VOC"). Under certain 
circumstances can rely on a combination 
of voe and NOx controls. 

(5) Ratchet down the definition of "major" 
source for applying the ozone program to 
individual emitting sources: 

(a)· 100 tons per year of an ozone 
precursor for marginal and moderate 
areas; 

(b) 50 tons per year in serious areas; 

(c) 25 tons per year in severe areas; 

(d) 10 tons per year in extreme areas. 

(6) Any "major" existing sources must install 
reasonably available control technology 
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b. 

c. 

(7) 

("RACT") as defined by EPA. 

To construct a "new" source in a non
attainment area, must obtain the following 
offset ratios: 

(a) Marginal areas: 1.10 to 1 

(b) Moderate areas: 1.15 to 1 

(c) Serious areas: 1.20 to 1 

(d) Severe areas: 1.30 to 1 

(e) Extreme areas: 1.50 to 1 

Attainment of the carbon monoxide and 
particulate standards (Title I). 

(1) Carbon monoxide: two categories of 
noncompliance, moderate and serious. 

(a) Moderate - must attain standards in 
five years. 

(b) Serious - must attain standards in 
ten years. 

(c) All areas must adopt or enhance 
vehicle inspection and maintenance 
programs. 

(d) Oxygenated fuels program. 
(2) Particulates: all areas in noncompliance 

classified as "moderate" with compliance 
required in six years. 

Mobile Source compliance (Title II). 

(1) Tailpipe emission standards phased in from 
1994 through 1998. Additional reductions 
take effect in 2 003 if EPA deems them 
necessary. 

(2) EPA must issue regulations requiring the 
installation in automobile fuel systems 
of equipment to trap evaporative emissions 
from refueling. 

(3) Requires sale of reformulated gasoline in 
the nine cities with the worst ozone 
problems. 
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d. Toxic Air Pollutants (Title III). 

(1) EPA must regulate a list of 189 chemicals 
as hazardous air pollutants. 

(2) EPA must establish "maximum achievable 
control technology" ( "MACT") for each 
emitting source of any of the 189 
chemicals. 

( 3) The MACT is designed to achieve a 90% 
reduction in emission of toxic air 
pollutants. 

(4) "Major source" defined as any source that 
emits: 

(a) 10 tons per year of any single 
pollutant on the list; or 

(b) 25 tons per year of any combination 
of listed pollutants. 

( 5) MACT for existing sources: technology 
used for the cleanest 12% of sources in 
a category. Existing sources have three 
years to comply with a possible one-time 
one-year extension. 

(6) MACT for new sources: the most stringent 
level of control currently achieved by a 
similar source. 

(7) Any source that makes a 90% reduction of 
a listed chemical will have a six-year 
extension of the deadline to meet its MACT 
standard. 

( 8) EPA has set deadlines for issuing MACT 
standards: must issue them for 4 0 source 
categories within two years; another 25% 
of all source categories within four 
years; another 25% in seven years, and 
for all remaining categories in 10 years. 

(9) If EPA fails to adhere to its schedule 
for issuing MACT standards, states will 
have to determine, when issuing permits, 
what the MACT standard should be for each 
source on a case-by-case basis. 
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e. 

f. 

g. 

h. 

i. 

Acid rain control (Title IV). 

I 
I 

(1) Places a cap on sulfur dioxide emissions I 
and then provides for the issuance of 
emission allowances to existing sources. 
These emission allowances can be banked, 
sold, or used by emitters. I 

( 2) Phased reduction in sulfur dioxide 
emissions requiring reductions from 2. 5 I 
pounds of sulfur dioxide per MMBtu to 1.2 
pounds by the year 2000. 

Permit program (Title V). 

(1) Each emitter must have a permit that 
contains all applicable emission control 
requirements. 

(2) Due to lowered limits for defining a 
"major" source, thousands of previously 
unregulated sources will be required to 
obtain permits. 

Stratospheric ozone depletion (Title VI). 

(1) Production phase-out of the most 
destructive ozone-depleting chemicals by 
2000. 

(2) · Gradual phase out for other chemicals by 
2030. 

Enforcement program (Title VII). 

(1) Increases state and EPA authority to 
impose civil and criminal penalties for 
violations. 

(2) Expand criminal penalties for "criminal 
endangerment"--related to the knowing or 
negligent release of a hazardous air 
pollutant that endangers an individual. 

Miscellaneous provisions (Title VIII). 

(1) EPA now has authority to set emission 
standards for ocs oil and gas exploration 
and production activities. Used to be 
the Secretary of Interior. 

(2) Visibility study program. 
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MAJOR IMPACT OF THE CLEAN AIR ACT AMENDMENTS 

Reduces the volume of an emitted pollutant that 
can trigger regulation. 

Adds significantly to the list of low-volume 
pollutants that will be regulated (hazardous air 
pollutants). 

Imposes a facility permitting system that will make 
it easier to detect violations and to enforce statutory, 
regulatory, and permit requirements. 
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IV. Underground Storage Tank Laws 

Federal Law 

1. Codified as 
Disposal Act. 

Subchapter IX of the Solid Waste 
42 u.s.c. SS 6991 to 6991i (1988). 

2. Definitions: 

a. "Underground storage tank" means: 

"[A]ny one or combination of tanks (including 
underground pipes connected thereto) which is 
used to contain an accumulation of regulated 
substances, and the volume of which (including 
the volume of underground pipes connected 
thereto) is 10 per centum or more beneath the 
surface of the ground. 

"Such term does not include any--

"(A) farm or residential tank of 1,100 gallons 
or less capacity used for storing motor fuel 
for noncommercial purposes, 

"(B) tank used for storing heating oil for 
consumptive use on the premises where 
stored, 

"(C) septic tank, 

"(D) pipeline :facility (including gathering 
lines) regulated under--

(i) the Natural Gas Pipeline Safety Act 
of 1968 • • , 

(ii) the Hazardous Liquid Pipeline Safety 
Act of 1979 •• , or 

(iii) which is an intrastate pipeline 
facility regulated under State laws 
comparable to the provisions of law 
referred to in clause (i) or (ii) of this 
subparagraph, 

"(E) surface impoundment, pit, pond, or lagoon, 

"(F) storm water or waste water collection 
system, 
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b. 

c. 

"(G) flow through process tank, 

" {H) liquid trap or associated gathering lines 
directly related to oil or gas production and 
gathering operations, or 

"(I) storage tank situated in an underground 
area (such as a basement, cellar, mineworking, 
drift, shaft, or tunnel) if the storage tank 
is situated upon or above the surface of the 
floor. 

"The term 'underground storage tank' shall not 
include any pipes connected to any tank which 
is described in subparagraphs (A) through (I)." 

42 U.S.C. § 6991(1) (A)-(I). 

"Regulated substance" means: 

"(A) (A CERCLA hazardous substance], and 

"(B) petroleum." 42 u.s.c. S 6991(2). 

"Owner" means: 

" (A) in the case of an underground storage tank 
in use on November 8, 1984, or brought 
into use after that date, any person who 
owns an underground storage tank used for 
the storage, use, or dispensing of 
regulated substances, and 

" ( B) in the case of an underground storage tank 
in use before November 8, 1984, but no 
longer in use on November 8, 1984, any 
person who owned such tank immediately 
before the discontinuation of its use. 
42 u.s.c. § 6991(3). 

d. "Operator" means: 

"[A]ny person in control of, or having 
responsibility for, the daily operation of the 
underground storage tank." S 6991 (4). 

Imposes obligations to notify State or local agency 
of the tank's existence. Obligation also applies 
to tanks taken out of service after January 1, 1974. 
If a new tank is brought into service, must give 
notice. 42 u.s.c. § 6991a (1988). 
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B. 

4. EPA has established performance standards for tanks, 
to include release detection, prevention, and 
correction standards. 42 u.s.c. S 6991b (1988); 
40 C.F.R. §§ 280.10 to 280.112 (1990). 

a. EPA can require the "owner or operator" of an 
underground storage tank to take "corrective 
action" with respect to any "release" of 
petroleum. 42 U.S.C. S 699lb(h); 40 C.F.R. 
S 280.60 (1990). 

b. Costs incurred by EPA or the State in taking 
corrective action or enforcement action, can 
be recovered from the tank "owner or operator". 

c. § 699lb(h)(9) states: 

"As used in this subsection, the term 
•owner' does not include any person who, 
without participating in the management of an 
underground storage tank and otherwise not 
engaged in petroleum production, refining, and 
marketing, holds indicia of ownership primarily 
to protect the owner's security interest in the 
tank." 

5. statutes create detailed monitoring, testing, 
financial responsibility, and tank closure 
requirements. Also provide for the "Leaking 
Underground Storage Tank Trust Fund" to generate 
money to conduct corrective action programs. 

6. Consider benefits under any State corrective action 
trust fund programs. 

State Law 

1. The Kansas statutes are found at K.S.A. S§ 65-
34,101 to 65-34,127 (Supp. 1991), as mended by 1992 
Kan. Sess. Laws ch. 305 and 311. 

2. For an excellent discussion of the current law after 
the 1992 amendments see D. Traster and M. 
Anstoetter, "The Kansas Storage Tank Act," 61 J. 
Kan. B. Ass•n 34 (Nov. 1992). 

3. 

4. 

The Kansas system regulates "storage tanks" which 
include underground and aboveground tanks. 

Most important aspect of the Kansas law is the 
potential to access various storage tank trust funds 
to defer some of the cost of corrective action. 
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v. EMERGENCY PLANNING AND COMMUNITY RIGHT-TO-DOW ACT 

A. The Federal Program 

1. Emergency Planning and Community Right-To-Know Act 
("EPCRA"), 42 U.S.C. SS 11001 to 11050 (1988). 

2. Establishes a local/state/federal network for 
emergency response planning concerning releases of 
chemicals into the environment. 42 u.s.c. S 11001 
(1988). 

3. 

4. 

5. 

6. 

7. 

8. 

Imposes notification requirements on any "owner or 
operator" of a facility where a listed "extremely 
hazardous substance" is present in excess of a 
designated "threshold planning quantity." 42 u.s.c. 
S 11002 ( 1988) . 

42 u.s.c. § 11004 requires immediate notification 
of any "release" of designated substances. 

Owner or operator of facility must provide a 
material safety data sheet ( "MSDS") , or a 
descriptive list, identifying each hazardous 
chemical at its facility, pursuant to 42 u.s.c. S 
11021. List must be given to the local emergency 
planning committee, the State emergency response 
commission, and the area fire department. 

March 1 of each year certain facilities must file 
an "emergency and hazardous chemical inventory form" 
which states the maximum amount of hazardous 
chemicals present at the facility at any time during 
the preceding calendar year, the average daily 
amount of hazardous chemicals at the facility, and 
the general location of the chemicals. 42 u.s.c. 
§ 11022. 

July 1 of each year certain facilities must file a 
"uniform toxic chemical release form" to report all 
"releases" of toxic chemicals from a facility during 
the preceding calendar year. 42 u.s.c. S 11023. 
The statute defines the "owners and operators" who 
must file the report and the toxic chemicals covered 
and the threshold quantities that trigger the 
reporting requirements. See S 11023. 

The public is given ready access to all information 
unless the owner or operator can meet the 
requirements of the "trade secret" exception at 42 
u.s.c. § 11042. See 42 u.s.c. S 11044 (public 
availability of plans, data sheets, forms, and 
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notices). 

B. The state Program 

1. K.S.A. SS 65-5701 through 65-5711 (Supp. 1991). 

2 • For $1 o · you can purchase a copy of the Guide to 
Community Right-To-Know compliance Under Title III 
published by the Kansas Department of Health and 
Environment, Right-To-Know Program, Bureau of 
Environmental Health Services, 109 s.w. 9th, Suite 
501, Topeka, Kansas 66612. 

WHAT IS A HAZARDOUS CHEMICAL? 

* 

* 

OSHA's Hazard Communication Requirements 
are used to identify "hazardous chemicals" 
(HC). 

OSHA defines e,:11'.te:!l:U:fO as a "hazardous 
chemical." 

40 C.F.R. § 355.20 (1991) (defining 
"hazardous chemical"). 

29 C.F.R. § 1910.1200(C) (1991) 
(establishing criteria for defining a 
"hazardous chemical"). 

38 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
·I 
,I 
I 
I 

.I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

* 

* 

EMERGENCY PLANNING & COMMUNITY 
RIGHT TO KNOW ACT 

SARA TITLE Ill 

§302/§303 Emergency Planning Notification 

Owner or operator of a facility having an 
"Extremely Hazardous Substance" (EHS) 
exceeding a "Threshold Planning Quantity" 
(TPQ) must notify the proper state and local 
emergency response planning commissions. 

If you have a TPQ of an EHS you must 
designate a "facility emergency coordinator." 

§ 304 Release Notification 

Applies to release of a Reportable Quantity 
(RQ) of an Extremely Hazardous Substance 
(EHS) or a CERCLA Hazardous Substance 
(CHS). 

* Facility must produce a ··hazardous 
chemica1·· (HC). 

* Release of EHS or CHS exceeds the 
designated RQ. 

* Exposure to persons beyond the facility. 
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* 

SARA TITLE Ill NON-SPILL 
REPORTING OBLIGATIONS 

Owners and operators of a facility which is 
required to comply with the hazard 
communication standards imposed by the 
Occupational Safety and Health Act of 1970 
(OSHA). 

OSHA hazard communication requirements 
apply to "chemical manufacturers and 
importers." 

"Chemical manufacturer" is defined as "an 
employer with a workplace where chemical(s) 
are produced for use or distribution." 

Producers of oil or natural gas are subject to 
the OSHA hazardous communication 
requirements because oil and natural gas are 
defined as "hazardous chemicals" under OSHA 
regulations. 

However, to be subject to the reporting 
requirements, the facility must meet or exceed 
designated threshold quantities (TQs). 

TQs: 
* 500 pounds or the Threshold Planning 

Quantity (TPQ), whichever is lower, for 
Extremely Hazardous Chemicals (EHC). 

* 10,000 pounds for Hazardous Chemicals 
(HC). 
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* §311 HAZARDOUS CHEMICAL LIST 

* 

* 

Must comply with this section if: 

* 

* 

Facility produces an OSHA "hazardous 
chemical." 

Exceeding the designated Threshold 
Quantity (TQ): 

EHC 500 pounds or TPQ. 

HC 10,000 pounds. 

§312 ANNUAL HAZARDOUS CHEMICAL 
REPORTING 

Same qualifications as for § 311 . 

§313 TOXIC CHEMICAL RELEASE REPORTING 

10 or more full-time employees. 

Standard Industrial Codes 20-39 (E&P is SIC 
13) . 

"Used" 10,000 pounds of a toxic chemical; or 

"Manufacture or process" 25,000 pounds. 
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Laws You Really Need to Worry About 

VI. RESOURCE CONSERVATION AND RECOVERY ACT (RCRA) 

A. 

B. 

The RCRA "Hazardous Waste" 

1. 

2. 

To determine whether an activity is subject to the 
RCRA hazardous waste controls, you must first 
determine whether the material you are dealing with 
is a "waste" and "hazardous." 

Before a substance can be classified as a "hazardous 
waste" under RCRA, it must be: 

a. A "solid waste;" and 

b. A "hazardous waste." 

Defining a RCRA "Solid Waste" 

1. A hazardous substance does not become subject to 
RCRA hazardous waste provisions until it becomes a 
solid waste. 

a. A solid waste need not have 
characteristics of a "solid." 
liquid or a containerized gas. 

the physical 
It can be a 

b. RCRA defines "solid waste" as: 

"[A)ny garbage, refuse, sludge from a waste 
treatment plant, water supply treatment plant, 
or air pollution control facility and other 
discarded material, including solid, liquid, 
semisolid, or contained gaseous material 
resulting from industrial, commercial, mining, 
and agricultural operations, and from community 
activities, but does not include solid or 
dissolved material in domestic sewage, or solid 
or dissolved materials in irrigation return 
flows or industrial discharges which are point 
sources subject to permits under section 1342 
of title 33 (Clean Water Act], or source, 
special nuclear, or byproduct material as 
defined by the Atomic Energy Act of 1954, as 
amended • • . • " 
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2. 

3. 

4. 

c. 

d. 

Solid Waste Disposal Act§ 1004(27), 42 u.s.c. 
§ 6903 (27) (1988). 

The operative language used by the 
Environmental Protection Agency ("EPA") to 
define a solid waste is the phrase "any 
discarded material." 40 C.F.R. S 261.2 (a) (1) 
(1990) (subject to certain materials that are 
specifically excluded from the definition). 

The EPA' s underlying goal is to define the word 
"waste" broadly enough to prevent persons from 
avoiding regulation by saying the material is 
a valuable product or something other than a 
throwaway item. 

RCRA, and the EPA' s regulations, specifically except 
certain activities and materials from the definition 
of a "solid waste." 

a. Therefore, the first step in evaluating an 
activity or material should be to determine if 
there is a specific exception that would 
exclude the activity or material from RCRA 
regulation. 

b. Even though the activity or material is exempt 
from RCRA regulation, it may be subject to 
regulation under state law or other federal 
laws, such as the Clean Water Act or the Clean 
Air Act. 

Statutory Exceptions. Under RCRA, 42 U.S.C.A. 
§ 6903 { 27) { 1988) provides that the term "solid 
waste" does not include: 

"(S]olid or dissolved material in domestic sewage, 
or solid or dissolved materials in irrigation return 
flows or industrial discharges which are point 
sources subject to permits under section 1342 of 
Title 33, or source, special nuclear, or byproduct 
material as defined by the Atomic Energy Act of 
1954, as amended •••• " 

Regulatory Exceptions. 

a. The EPA, through its regulations, has adopted 
specific "exclusions" to the definition of a 
"solid waste." Although the regulations 
incorporate the items excluded by RCRA (40 
U.S. c. S 6903 {27)] the regulatory list includes 
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b. 

items not referenced in the statute. 

EPA' s regulatory exclusions are found at 40 
C.F.R. S 261.4 (1990), which provides: 

"(a) Materials, which are not solid 
wastes. The following materials are not solid 
wastes for the purpose of this part: 

"(1) (i) Domestic sewage; and 
(ii) Any mixture of domestic sewage and other 
wastes that passes through a sewer system to 
a publicly-owned treatment works for treatment. 
'Domestic sewage' means untreated sanitary 
wastes that pass through a sewer system. 

" ( 2) Industrial wastewater discharges 
that are point source discharges subject to 
regulation under Section 402 of the Clean Water 
Act, as amended. 

(Comment: (by the EPA) This exclusion applies 
only to the actual point source discharge. It 
does not exclude industrial wastewaters while 
they are being collected, stored or treated 
before discharge, nor does it exclude sludges 
that are generated by industrial wastewater 
treatment.] 

"(3) Irrigation return flows. 

11 ( 4) Source, special nuclear or byproduct 
material as defined by the Atomic Energy Act 
of 1954, as amended, 42 u.s.c. 2011 et seg. 

"(5) Materials subjected to in-situ 
mining techniques which are not removed from 
the ground as part of the extraction process. 

11 (6) Pulping liquors (i.e., black liquor) 
that are reclaimed in a pulping liquor recovery 
furnace and then reused in the pulping process, 
unless it is accumulated speculatively as 
defined in S 261.l(c) of this chapter. 

11 (7) Spent sulfuric acid used to produce 
virgin sulfuric acid, unless it is accumulated 
speculatively as defined in S 261.l(c) of this 
chapter. 

11 (8) Secondary materials that are 
reclaimed and returned to the original process 
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c. 

d. 

e. 

or processes in which they were generated where 
they are reused in the production process 
provided: 

"(i) Only tank storage is involved, and 
the entire process through completion of 
reclamation is closed by being entirely 
connected with pipes or other comparable 
enclosed means of conveyance; 

"(ii) Reclamation does not involve 
controlled flame combustion (such as occurs in 
boilers, industrial furnaces, or incinerators); 

"(iii) The secondary materials are never 
accumulated in such tanks for over twelve 
months without being reclaimed; and 

" (iv) 
to produce 
that are 
disposal." 

The reclaimed material is not used 
a fuel, or used to produce products 
used in a manner constituting 

The EPA also excludes other substances that 
are designed to be applied to the land. 40 
c • F • R. § 261. 2 ( c) ( 1) ( ii) ( 19 9 o) excepts 
"commercial chemical products listed in 
§ 261.33 •.• if they are applied to the land 
and that is their ordinary manner of use." 

Similarly, the EPA excepts burning a material 
for energy recovery when the substance is one 
of the "commercial chemical products listed in 
§ 261.33 ••• if they are themselves fuels." 
40 C.F.R. § 261.2 (c) (2) (ii) (1990). 

40 C.F.R. § 261.2 (e) (1990) contains an 
exception for recycled materials. S 261.2(e) 
provides, in part: 

"(1) Materials are not solid wastes when they 
can be shown to be recycled by being: 

(i) Used or reused as ingredients in an 
industrial process to make a product, PfOVided 
the materials are not being reclaimed; or 

1The EPA states that a material is "reclaimed" if it is 
"processed to recover a usable product, or if it is regenerated. 
Examples are recovery of lead values from spent batteries and 
regeneration of spent solvents." 40 C.F.R. § 261.2(c) (4) (1990). 
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(ii) Used or reused2 as effective 
substitutes for commercial products; or 

(iii) Returned to the original process 
from which they are generated, without first 
being reclaimed. The material must be returned 
as a substitute for raw material feedstock, and 
the process must use raw materials as principal 
feedstocks." 

( 2) [ Contains specific exceptions to the rules 
stated in§ (1)]. 

c. Defining a RCRA "Hazardous Waste" 

1. 

2. 

After a material is found to be a "solid waste," 
the next task is to determine whether the waste is 
"hazardous." 

a. RCRA defines "hazardous waste" as: 

"[A] solid waste, or combination of solid 
wastes, which because of its quantity, 
concentration, or physical, chemical, or 
infectious characteristics may--

(A) cause, or significantly contribute 
to an increase in mortality or an increase of 
serious irreversible, or incapacitating 
reversible, illness; or 

(B) pose a substantial present or 
potential hazard to human health or the 
environment when improperly treated, stored, 
transported, or disposed of, or otherwise 
managed. 

42 u.s.c. § 6903 (5) (1988). 

Criteria established by EPA for listing a solid 
waste as a hazardous waste are found at 40 C.F.R. 
§ 261.11 (1990). The EPA will list a solid waste 
as a hazardous waste when it meets 2D.§ of the 
following criteria: 

2Definitions of "used" and "reused" can· be found at 40 C.F.R. 
§261.2(c)(5) (1990). 
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a. 

b. 

c. 

"It exhibits any of the characteristics of 
hazardous waste identified in Subpart C. 11 (40 
C.F.R. SS 261.20 - 261.24 (1990). 40 C.F.R. 
S 261. 11 (a) ( 1) ( 1990) • ] The "characteristics" 
established by EPA to date include: 

(1) Ignitability - the waste, during routine 
handling, can cause a fire or exacerbate 
a fire once started. 40 C.F.R. S 261.21 
(1990). 

(2) Corrosivity - the waste can corrode metal 
or it is a liquid with a pH of 2 or less 
or 12.5 or greater. 40 C.F.R. S 261.22 
(1990). 

( 3) Reactivity - the waste is unstable and 
tends to react violently when mixed with 
water, or can cause an explosion when 
mixed with other materials. 40 C.F.R. S 
261.23 (1990). 

(4) Toxicity - the waste, applying specified 
test methods, produces an extract 
[simulating leaching of water through the 
waste under assumed disposal conditions] 
that contains contaminants at 
concentrations listed in "Table 111 

following 40 C.F.R. S 261.24 (1990). 

"It has been found to be fatal to humans in 
low doses or, in the absence of data on human 
toxicity, it has been shown (to be toxic in 
certain animal studies] or is otherwise capable 
of causing or significantly contributing to an 
increase in serious irreversible, or 
incapacitating reversible, illness." 40 C.F.R. 
§ 261.ll(a)(2) (1990). 

(1) Waste listed using this criteria is 
designated as "Acute Hazardous Waste." 

( 2) Special requirements are imposed when 
dealing with "acute" hazardous waste. 
See 40 C.F.R. S 261.S(e), (f) (1990) (small 
quantity generator requirements). 

"It contains any of the toxic constituents 
listed in Appendix VIII and, after considering 
certain factors, the Administrator concludes 
the waste is capable of posing a substantial 
present or potential hazard to human health or 
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3. 

the environment when 
stored, transported 
otherwise managed. 

improperly 
or disposed 

treated, 
of, or 

The product of the EPA employing the criteria is 
the creation of three hazardous waste lists: 

a. Hazardous Wastes from Non-Specific Sources, 40 
C.F.R. S 261.31 (1990). This list focuses more 
on substances instead of processes. For 
example, EPA Hazardous Waste No. FO0l on the 

b. 

c. 

list covers: · 

"(S)pent halogenated solvents used in 
degreasing: tetrachloroethylene, 
trichloroethylene, methylene chloride •••• " 

Hazardous Wastes from Specific Sources, 40 
C. F. R. § 261. 32 ( 1990) • This list focuses more 
on manufacturing processes instead of 
substances. For example, EPA Hazardous Waste 
No. K00l on the list covers: 

"Bottom sediment sludge from the treatment of 
wastewaters from wood preserving processes that 
use creosote and/or pentachlorophenol." 

Discarded Commercial Chemical Products, 40 
C.F.R. § 261.33 (1990). See Appendix C to 
this Outline. This list focuses on the 
disposal of certain chemical products and other 
situations where the chemical product may 
present a hazard to health or the environment. 
For example, EPA Hazardous Waste No. P023 on 
the list covers "Acetaldehyde, chloro-." 

(1) Actually consists of two lists: 

(a) The "acute" hazardous wastes listed 
at 40 C.F.R. S 261.33(e); and 

(b) The "hazardous wastes" listed at 40 
C.F.R. § 261.33(f). 

(2) However, use of this list is a bit tricky; 
consider the following: The listed 
materials are hazardous waste only "if and 
when" they are: 

"[D)iscarded or intended to be discarded 
••• when they are mixed with waste oil 
or used oil or other material and applied 
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to the land for dust suppression or road 
treatment, when they are otherwise applied 
to the land in lieu of their original 
intended use or when they are contained 
in products that are applied to the land 
in lieu of their original intended use, 
or when, in lieu of their original 
intended use, they are produced for use 
as (or as a component of) a fuel, 
distributed for use as a fuel, or burned 
as a fuel." 40 C.F.R. S 261.33 (1990). 

(3) The definition includes "residue remaining 
in a container or in an inner liner 
removed from a container that has held any 
commercial chemical product or 
manufacturing chemical intermediate" on 
the list. However, if the container is 
"empty" as defined by S 261. 7 (b) , the 
residue is not a hazardous waste. 40 
C.F.R. S 261.33(c). 

(a) Generally: a container that has held 
a "hazardous waste" is empty when: 

i) All wastes have been removed 
using common practices; and 

ii) No more than 2. 5 centimeters 
(one inch) of residue remain on 
the bottom of the container. 

(b) Generally" a container that has held 
an "acute hazardous waste" is empty 
when: 

i) The container has been triple 
rinsed using a solvent capable 
of removing the commercial 
chemical; or 

ii) Another method has been used to 
clean the container that is 
demonstrated to achieve 
equivalent removal of the 
chemical. 

(c) A container holding a hazardous 
compressed gas is empty when the 
pressure in the container approaches 
atmospheric pressure. 
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4. 

(d) See 40 C.F.R. § 261.?(b) (1990). 

Statutory Exceptions. 

a. As with the definition of "solid" waste, RCRA 
creates certain statutory exceptions to the 
definition of "hazardous" waste. RCRA also 
permits the EPA to create regulatory exceptions 
under certain circumstances. 

b. Oil and gas wastes. RCRA § 3001(b) (2) (A), 42 
u.s.c. § 6921 (b) (2) (A) (1988) provides, in 
part: 

"[D]rilling fluids, produced waters, and other 
wastes associated with the exploration, 
development, or production of crude oil or 
natural gas or geothermal energy shall be 
subject only to existing State or Federal 
regulatory programs in lieu of this subchapter 
(until EPA completes a study on whether such 
wastes should be regulated as hazardous 
wastes]." 

(1) Pursuant to 42 u.s.c. §§ 6921(b) (2) (A) 
and 6982 (m) ( 1988), EPA completed its 
study of oil and gas wastes and delivered 
to Congress in December of 1987 its report 
titled: "Management of Wastes from the 
Exploration, Development, and Production 
of Crude Oil, Natural Gas and Geothermal 
Energy." 

(2) In July, 1988 EPA issued its decision to 
exempt many, but not all, exploration and 
production wastes from RCRA's hazardous 
waste provisions. (Exempt wastes will be 
regulated under Subtitle D of RCRA instead 
of Subtitle C). 53 Federal Register 25446 
(July 6, 1988). 

(a) Nonexempt wastes should be tested to 
determine if they meet any of the 
four hazardous waste characteristics. 
If they do, they must be dealt with 
as hazardous wastes. 
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(b) If the waste is exempt, but I 
nevertheless possesses one or more 
hazardous characteristics, it should 
be carefully managed to ensure it I 
does not become a future liability. 
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5. Regulatory Exceptions. 

a. 

b. 

c. 

to the definition of 
the product of 
reflected in EPA 

Most of the exceptions 
hazardous waste are 
administrative decisions 
regulations. 

Two regulations must be read together to 
identify whether a solid waste is a hazardous 
waste. 

(1) 40 C.F.R. S 261.3 (1990) defines a 
hazardous waste stating: 

"A solid waste ••• is a hazardous waste 
if: (1) If it is not excluded from 
regulation as a hazardous waste under 
S 261.4(b) •••• 

(2) Therefore, we must initially look to 40 
C.F.R. S 261.4(b) to see what the EPA has 
excluded from the definition of hazardous 
waste. 

40 C.F.R. S 261.4(b) states that the following 
solid wastes are not hazardous wastes: 

(1) "Household waste, including household 
waste that has been collected, 
transported, stored, treated, disposed, 
recovered (e.g., refuse-derived fuel) or 
reused. 'Household waste' means any 
material (including garbage, trash and 
sanitary wastes in septic tanks) derived 
from households (including single and 
multiple residences, hotels and motels, 
bunkhouses, ranger stations, crew 
quarters, campgrounds, picnic grounds and 
day-use recreation areas)." 

Also excluded is any resource recovery 
facility that burns household waste, and 
commercial and industrial solid waste, 
when adequate procedures are in place and 
implemented to ensure hazardous waste is 
not received at the facility. See RCRA 
§ 3001(i), 42 u.s.c. § 6921(i). 
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I 
HOUSEHOLD WASTE EXEMPTION I 

I 
* Encompasses wastes derived from "households." 

I 
Single and multiple residences. 

Hotels and motels. I 

Campgrounds, crew quarters, etc. I 
I 

* Does not exclude: 
I 

Commercial or industrial waste. 

Mixture with hazardous waste (except SQG). I 
I 

* Applies to household wastes that have been: 
I 

Collected. 
I 

Transported. 
I 

Stored. 

Treated. I 
Disposed. I 
Recovered (e.g. used for fuel). I 
Reused. I 
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6. 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

(9) 

"Solid wastes generated by ••• [growing 
crops and raising animals] which are 
returned to the soils as fertilizers." 

"Mining overburden returned to the mine 
site." 

waters, and 
with the 
production 
geothermal 

"Drilling fluids, produced 
other wastes associated 
exploration, development, or 
of crude oil, natural gas or 
energy." 

Certain wastes created by pollution 
control equipment associated with the 
burning of coal or other fossil fuels. 

Certain trivalent chromium wastes as 
specifically defined in 40 C.F.R. § 261.4 
(b) (6) (1990). 

"Solid waste from the extraction, 
beneficiation, and processing of ores and 
minerals (including coal), including 
phosphate rock and overburden from the 
mining of uranium ore [as more fully 
defined and limited in 40 C.F.R. S 261.4 
(b)(7) (1990)]. 

"Cement kiln dust waste." 

Certain discarded wood and wood products 
as defined in 40 C.F.R. S 261.4 (b) (9) 
(1990). 

(10) Certain "petroleum contaminated media and 
debris" as defined in 40 C.F.R. § 261.4 
(b) (10) (1990). 

d. 40 C.F.R. S 261.4 (c) (1990) indicates that 
hazardous wastes are exempt from certain 
hazardous waste regulations while they are "in 
a product or raw material" storage tank, 
transport vehicle, pipeline, "or in a 
manufacturing process unit." 

The Mixture Rules. 

a. If a hazardous waste becomes mixed with a 
nonhazardous waste, the entire mixture may 
become a hazardous waste subject to RCRA. The 
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b. 

regulation governing the mixture problem is 
found at 40 C.F.R. S 261.3(2) (1990). 

EPA deals with a mixture of a characteristic 
hazardous waste and a solid waste differently 
than a mixture of a listed hazardous waste and 
a solid waste. 

7. The Derived-From Rules. 

8. 

9. 

a. 

b. 

Begin with the basic premise that: 

"[A] ny solid waste generated from the 
treatment, storage, or disposal of a hazardous 
waste, including any sludge, spill residue, 
ash, emission control dust, or leachate (but 
not including precipitation run-off) is a 
hazardous waste." 40 C.F.R. S 261.J(c) (2) (i) 
(1990). 

Exceptions to the rule: EPA comment to 
§ 261. 3 (c) (2) (i) (1990). 

Although the mixture and derived-from rules were the 
focus of a successful challenge in Shell Oil Co. v. 
Environmental Protection Agency, 950 F.2d 741 (D.C. 
Cir. 1991), it does not appear this case will have 
any significant impact on .future application of 
these rules. 

Special Rules for Recyclable Materials 

a. 

b. 

c. 

Hazardous wastes that are recycled are called 
"recyclable materials." However, to determine 
what RCRA requirements apply to the waste, the 
interaction of three regulations must be 
considered: 40 C.F.R. SS 261.l(c), 261.2, and 
261.6 (1990). 

Certain materials under S 261.2 are excluded 
from the definition of solid waste and are 
therefore exempt from RCRA regulation. 
Generally, this exception applies when the 
material is recycled by being "used or reused" 
as an ingredient in an industrial process to 
make a product. 

Certain disposal practices will make the 
material a solid waste even though it is being 
recycled. 
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10. 

11. 

The Delisting Rules. 

a. If a waste produced from a facility is a listed 
hazardous waste, but the actual waste produced 
by the facility does not exhibit the 
characteristic for which it was listed, it is 
not an "acute hazardous waste," or does not 
contain a toxic concentration of an Appendix 
VIII constituent, it may be a candidate for 
"delisting." RCRA S J00l(f), 42 U.S.C. 
S 6921(f) (1988). 

b. 40 C.F.R. S 260.22 (a) (1990) establishes a 
procedure to petition the EPA for a "regulatory 
amendment" to remove a specified facility's 
waste from hazardous status. 

c. A list of delisted wastes can be found at 
Appendix IX to 40 C.F.R. Part 261, pages 98-
117 (1990). 

The Self-Testing Requirement. 

a. The regulated community must determine if it 
is dealing with a solid waste and a listed 
hazardous waste. Even though the solid waste 
is not listed, it will be deemed hazardous if 
it has any of the hazardous waste 
characteristics. 

b. The person who generates a solid waste is 
required to test the waste, using EPA-approved 
test procedures, to determine whether it 
exhibits any of the hazardous waste 
characteristics. 40 C.F.R. S 262.ll(c) (1990). 

c. The EPA describes the analytical process that 
should be fallowed to determine whether you 
are dealing with a hazardous waste subject to 
RCRA regulation: 

"A person who generates a solid waste, as 
defined in 40 CFR 261. 2, must determine if that 
waste is a hazardous waste using the following 
method: 

"(a) He should first determine if the 
waste is excluded from regulation under 40 CFR 
261.4. 

"(b) He must then determine if the waste 
is listed as a hazardous waste in Subpart D of 
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40 CFR Part 261. 

"(c) For purposes of compliance with 40 
CFR part 268, or if the waste is not listed in 
subpart D of this part, the generator must then 
determine whether the waste is identified in 
subpart C of 40 CFR part 261 by either: 

"(1) Testing the waste according to the 
methods set forth in Subpart C of 40 CFR Part 
261, or according to an equivalent method 
approved by the Administrator under 40 CFR 
260.21; or 

"(2) Applying knowledge of the hazardous 
characteristic of the waste in light of the 
materials or the processes used." 
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MANAGING HAZARDOUS WASTE UNDER RCRA 

* Must have a "solid waste." 

* Must be a "hazardous waste." 

RCRA SOLID WASTE: 

* 

* 

Any "discarded" material. 

Statutory & Regulatory Exceptions: 

Domestic sewage. 

"Point Source" water pollution discharges. 

Irrigation return flows. 

Certain nuclear material. 

Reclaimed secondary materials. 

Certain recycled materials. 

Other items detailed at 40 C.F.R. § 241.4. 
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RCRA HAZARDOUS WASTE: 

I 
I 

* Is it on one of the hazardous waste lists? I 
List #1 at 40 C.F.R. § 261.31. I · 
List #2 at 40 C.F.R. § 261.32. 

List #3 at 40 C.F.R. § 261.33. 

I 
I 

* If not on a list, does it exhibit a hazardous I 
characteristic? 

* 

Must evaluate your waste to determine its: I 
lgnitability 

Corrosivity 

Reactivity 

Toxicity 

Statutory & Regulatory Exceptions: 

Certain oil and gas wastes. 

Certain mining wastes. 

Household waste. 

Other items detailed at 40 C.F.R. § 261.4. 

* Has the waste been de-listed? 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
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D. 

I 

Regulating the Hazardous Waste Disposai Process 

1. 

2. 

Once it is determined you are dealing with a 
hazardous waste, the next step is to determine 
whether you are subject to regulation as a 
"generator" or "transporter" of hazardous waste or 
as the "owner" or "operator" of a hazardous waste 
"treatment," "storage," or "disposal" facility. 

Must first examine the volume and nature of the 
waste being generated. 

a. 

b. 

The "Small Quantity Generator." 

( 1) RCRA S 3001 ( d) , 4 2 U. S. C. S 6 9 21 ( d) ( 19 8 8) 
directs the EPA Administrator to 
promulgate standards: 

"[F] or hazardous waste generated by a 
generator in a total quantity of hazardous 
waste greater than one hundred kilograms 
but less than one thousand kilograms 
during a calendar month." 

(a) 100 kg= 220.46 pounds 

(b) 1000 kg= 2,204.60 pounds 

(2) S 6921(d) (2) permits the Administrator to 
create standards for the small quantity 
generator which vary from larger quantity 
generators so long as the standards are 
"sufficient to protect human health and 
the environment." 

The "Conditionally Exempt Small Quantity 
Generator." 

(1) Pursuant to RCRA S 3001(d) (4), 42 u.s.c. 
S 6921(d) (4) (1988), the Administrator 
can regulate generators of hazardous waste 
at 100 kg or less per calendar month. 

(2) EPA has responded with 40 C.F.R. S 261.5 
(1990) by establishing the "conditionally 
exempt small quantity generator." 

(a) § 261.5(a) provides: 

"A generator is a conditionally 
exempt small quantity generator in 
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a calendar month if he generates no 
more than 100 kilograms of hazardous 
waste in that month." 

(b) Even though you qualify for 
conditionally exempt small quantity 
generator status, you must comply 
with - S 261. 5 (f) (evaluate waste), 
(g) (on-site storage limits), and (j) 
(wastes mixed with used oil). 

(c) However, if the conditionally exempt 
generator produces an "acute" 
hazardous waste, they are subject to 
regulation under S 261.S(e): 

"If a generator generates acute 
hazardous waste in a calendar month 
in quantities greater than set forth 
below, all quantities of that acute 
hazardous waste are subject to full 
regulation under [RCRA] and the 
notification requirements of section 
3010 of RCRA: 

"(1) A total of one kilogram 
[2.2046 pounds] of acute hazardous 
waste in [the hazardous waste lists). 

"(2) A total of 100 kilograms 
of any residue or contaminated soil, 
waste, or other debris resulting from 
the clean-up of a spill into or on 
any land or water, of any acute 
hazardous wastes listed in [the 
hazardous waste lists]." 
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States Hay Impose Hore Stringent Requirements 

VOLUME LIMITS FOR RCRA/STATE REGULATION 

----------------------------------------------------------------
RCRA 

CB-SQG 

220.46* 
OR LESS 

STATE (llNSAS) 

KS-SQG 

LESS THAN 
55 

SQG 

OVER 220.46 
LESS THAN 
2204.60 

KG 

55 BUT LESS 
THAN 2204.60 

LQG 

2204.60 
OR KORB 

BPAG 

2204.60 
OR KORB 

ACUTE 

OVER 2.2046 

ACUTE 

2.2046 
OR MORE 

*All references are to pounds of hazardous waste generated 
during a calendar month. 

RCRA 

CE-SQG 

100* 
OR LESS 

STATE (llNSAS) 

KS-SQG 

LESS THAN 
25 

SQG 

OVER 100 
LESS THAN 
1000 

KG 

25 BUT LESS 
THAN 1000 

LQG 

1000 
OR MORE 

EPAG 

1000 
OR MORE 

ACUTE 

OVER 1 

ACUTE 

1 
OR MORE 

*All references are to kilograms of hazardous waste generated 
during a calendar month. 

61 

t 
t 
i 
i 
f 
I 
~ 

1 
f 
~ 

t 
I 
I 
t 
t 
t 
t 
f 

I 
r 
i r 
~ 
~ 

i 
t 
t 
f 
i 
f 
t 
f 
i 
f 

I 
I 
t 
t 
[ 
' r 
i 
f 
t r 

f: 

I 
l 
I 
f 

l 



QUANTITY EXEMPTIONS 

Must classify hazardous waste further: 

* Is it "acute" hazardous waste? 

* Is it non-acute (ordinary) hazardous waste? 

Most of the acute hazardous wastes are listed at 
40 C.F.R. § 261.33(e). 

Must determine monthly volumes generated: 

Hazardous Waste 

* 

* 

* 

(CESQG) 
Not over 100 kg. * Kansas: Up to 25 kg. 

Over 100 kg but less than 1000 kg. (SQG) 

1000 kg or more. (LOG) 

Acute Hazardous Waste 

* 

* 

Over 1 kg. (LOG) * Kansas: 1 kg. or more. 

Over 100 kg of spill residue. (LOG) 

I 
I 
I 
I 
I 
I 
I 
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I 
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I 
I 
I 
I 
I 
I 

1 kg= 2.2046 lbs 100 kg= 220.46 lbs 1000 kg= 2,204.60 lbs I 
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Must avoid accumulating too much waste on-site: 

Hazardous Waste 

* Over 1000 kg: CESOG becomes SOG. 

Acute Hazardous Waste 

* 

* 

Over 1 kg: CESOG becomes LOG. 

Over 1 00 kg of spill residue. 

Must avoid accumulating too much, too long: 

* SOG 

180 days or less. 

270 days if transport over 200 miles. 

Not over 6,000 lbs. 

* LOG 

90 days or less. 

55 gallon hazardous / 1 quart acute. 
40 C.F.R. § 262.34(c). 
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3. RCRA Notification Requirement. 

a. Must determine if you are handling a hazardous 
waste. If so, and your activities make you a 
generator, transporter, or owner/operator of 
a treatment, storage, or disposal ["TSO"] 
facility, must give the Administrator {or the 
authorized State): 

b. 

c. 

d. 

"[A] notification stating the location and 
general description of such activity and the 
identified or listed hazardous substances 
handled by such person." 

RCRA S 3010{a), 42 u.s.c. S 6930 {a) (1988). 

S 6930 also provides: "No identified or listed 
hazardous waste subject to [RCRAJ may be 
transported, treated, stored, or disposed of 
unless notification has been given as required 
by this subsection." 

See EPA "Notification of Regulated Waste 
Activity" EPA Form 8700-12 (07-90). 

Routine handling of a hazardous waste can cause 
the "generator" to become the owner/operator 
of a treatment, storage, or disposal facility, 
or a "transporter. " For example, if wastes are 
allowed to accumulate on site, this can cause 
the generator to lose its small quantity 
exemption and trigger the requirement that the 
generator have a license to operate a "storage" 
facility. 

4. Regulating the "Generator" of Hazardous Waste. 

a. 

b. 

RCRA S 3002, 42 u.s.c. S 6922 {1988) directs 
the Administrator to regulate the activities 
of hazardous waste generators "as may be 
necessary to protect human heal th and the 
environment." 

The primary technique used to "manage" 
hazardous waste is to keep track of who creates 
it and where it goes as it is transported, 
treated, stored, and ultimately disposed. 

(1) The "Uniform Hazardous Waste Manifest," 
EPA Form 8700-22 is the document used to 
keep track of hazardous waste as it moves 
from the "cradle to the grave." 
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' UNIFORM HAZARDOUS 
r·r,erai10'iUiEiA;°~I I 

~l\llesl 
2. Pagd 1 I Information in the shaded a·eas 

WASTE MANIFEST I t°'ti",Ni 01 Is not reQuired by Federal law. 

·-3. Generator's Name and Mailing l\ddress A. State Manifest Document Number 

a. State Generator's 10 

•· Generator's Pnone ( ) 

~ lran.spone, 1 Company Name E. US EPA 10 Number C. State Transporter's 10 

I I I I I I I I I I I I 0. TranV;Orter's Phone 

7. l ranspor19f 2 Company Name e US EPA 10 Number E. State Transporter's ID 

I I I I I I I I I I I I F. Transporter's Phone 

9. Cas,gnated Facility Name and Site Addr8$$ 10 US EPA 10 Number G. State Facility's ID .. 

H. facility's Phone 

I I I l I I I I I I I I 
12. Containers 13. , .. I. 

11. US DOT Oeseripticn (Jnelvding Proper Shipping Neme, Hua~ ClaS! a/'IO ID Numt»r) Total Unit Waste No. 
G nm- No. Type Ouantitv WIN~ 
E a. 
H 
E 
R I I I I I I 1 A 
T b. 
0 
R 

I I I I I I I 
c. 

I I I I l I I 
d. 

I I I I I I I 
J. Additt0nal Oescnpt:o:-is tor Materials Li:sted Above K. Handling C<,des for Wastes Li:sted ADcve 

. 

--15. Special Handling I1'\Structions and AddI1tonal lnforma110n 

16. GEHERATOfl'S C:Ef!Tll".GAnOM, I herat.,y o.cia.-. tt111: Illa c:oro«U r;i !ta~ .. t16y anC 11:Qnl«y descrDICI aDcM by 
proper "~ ,..~ arid 11111 c:lassllied, padle(:. m#'Ud. a!'ld ~- 1:-c: a.-. r, II IH!)eC1I ., prap9r CIOl"Dlion IDr transpor1 by h,g"'--Y 
ar:aJl'dir'9 10 appilcl,tlie l'lleffllllOl'II! and nallCt\ll ~ ~ D0l'IS. 

If I am a la,-ge ~111,ty geno-a10t. t cer1ity Iha! I 11r,,e a p,og-.m., piace 10 ,.o.a lhl wune and l0u:ity oA waste genera:ed 10 the ~ee I haw~ ID llt 
econcrn,caty p,actgbje ar-c 11\at I haY9 ~ the p,llel.Clbi9 rnet!l0d 01 tru:ment. 111:Q91. Cl" eu,posa1 c:urrlll"ltly -•la!)le 10 ~ whlCt\ m,rwrw.z• Ille in--c ano 
hit.wt ttwea1 10 humar. hell!t> ar-c the enw~; OR. d I am a s."!"l&ll ~nt1y ~ior. I ,_ ma:ie a good fur, ellort 10 --.irniZe my waste ~ion arm NIKI 
lhe bes: Wll$le mar-.qmr.:: rnslhOd !ha! IS rvallaOoe 10 me Inc:! L"lat I ~n l°'!O'd. 

Printed/Typed Name I Sign2ture Month 0.,, Yew , ' I I I I I I 
T 17. Transponer 1 Acknowledgement of Rece,p1 of Materia,s 
A I Signature Monrtt Illy r .. A Printed/Typed Name 
N I I I I I I s 
p 
0 18. Trans;>oner 2 Ackncwledgemen: o! Rece1;:i: of Mater,a;s 
A I Signature Month Dirt YNr T Pnnted/Typed Name 
E I I I I I I II 

19. o,screpancy lndicatJOn Space 
, 
A 
C 
I 
L, 
~12": Fae:!~- Owner or O;>era:o,; Cert;!,ec:tlOt'I c• re:.e:;! oi 'la:a:0:.:~ ma:eria!s cowrec by ttl:s man1!est except as noted In Item 19. 

J Pnnte<:1.'Typec Name I Signat.ire Morrth Oly ,... 

I I I I I l 
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5. 

6. 

(2) The manifest will identify the waste, the 
facility it is destined for, and indicate 
each transporter moving the waste from 
the point of generation to the point of 
disposal. 

Regulating the "Transporter" of Hazardous Waste. 

a. Detailed requirements designed to keep track 
of the waste and the persons transporting 
waste. 

b. Kan. Admin. Reg. S 28-31-6 (b) (Supp. 1991) 
requires any person transporting more than 25 
kilograms of hazardous waste or one kilogram 
of acutely hazardous waste in Kansas to 
register with the KDHE. S (c) imposes minimum 
insurance requirements for transporters. 

c. See also RCRA S 3003, 42 u.s.c. S 6923 (1988); 
40 C.F.R. S§ 263.10 through 263.31 (1990). 

Regulating the Hazardous Waste "Treatment, Storage, 
and Disposal Facility." 

a. Unlike the regulation of generators and 
transporters, the TSO regulations contain 
detailed performance standards for the 
construction, maintenance, operation, and 
closure of the TSO facilities. 

b. RCRA § 3004 (a), 42 U.S.C. S 6924 (a) (1988) 
charges EPA to ,"establish such performance 
standards [for TSO facilities] as may be 
necessary to protect human health and the 
environment." 

c. Perhaps the most far-reaching provisions of 
RCRA are its "corrective action" provisions 
found at RCRA § 3004(u) and (v), 42 U.S.C. 
S 6924(u) and (v) (1988). 
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RECYCLING AND HAZARDOUS WASTE 

Basic Definitions--40 C.F.R. § 261.1 (c) 

"For the purposes of § § 261.2 and 261.6:" 

* §(7) "A material is 'recycled' if it is used, 
reused, or reclaimed." 

* § ( 5) "A material is 'used or reused' if it is 
either: 

(i) Employed as an ingredient . . . in an 
industrial process to make a product . . . . 
(for example, distillation bottoms from one 
process used as feedstock in another 
process) .... 

(ii) Employed in a particular function or 
application as an effective substitute for a 
commercial product (for example, spent 
pickle liquor used as phosphorous 
precipitant and sludge conditioner in 
wastewater treatment). 
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* § (4) "A material is 'reclaimed' if it is processed 
to recover a usable product, or if it is 
regenerated. Examples are recovery of lead 
values from spent batteries and 
regeneration of spent solvents." 

* § { 1 ) "A 'spent material' is any material that has 
been used and as a result of contamination 
can no longer serve the purpose for which 
it was produced without processing." 
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RECYCLING EXEMPTION FROM SOLID WASTE DEFINITION 

"Solid Waste" includes "any discarded material" 
and "discarded material" includes material that is 
"recycled." 40 C.F.R. § 261.2(a)(2)(ii). 

§ 261.2(a)(c): "Materials are solid wastes if they 
are recycled--or accumulated, stored, or treated before 
recycling--as specified in paragraphs (c)(1) through (4) 
of this section. 

( 1) Used in a manner constituting disposal. 

(2) Burning for energy recovery. 

(3) Reclaimed. 

(4) Accumulated speculatively. 
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MATERIALS THAT ARE NOT SOLID WASTE WHEN RECYCLED I 

§ 261.2(e){1 ): "Materials are not solid wastes 
when they can be shown to be recycled by being:" 

(i) Used or reused in an industrial process to make 
a product without being reclaimed. 

(ii) Used or reused as an effective substitute for 
commercial products. 

(iii) Returned to the original process from which 
they are generated, without being reclaimed (as a 
substitute for raw material feedstock). 
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EXCEPTIONS TO THE EXCEPTION 

The § 261.2(e)(1) exceptions for recycling do not 
apply when the material is: 

(i) Used in a "manner constituting disposal" 3 or 
used to produce products that are applied to the land . 

(ii) Burned for energy, used to produce a fuel, or 
contained in a fuel. 

(iii) Accumulated speculatively .4 

(iv) Inherently waste-like materials.5 

3 "Applied to or placed on land in a manner that 
constitutes disposal .... " 40 C.F.R. § 261.2{c)(1 )(A). 

'Defined at 40 C.F.R. § 261.1 (c)(S). 

50nly those listed hazardous wastes designated at 
40 C. F. R. § 2 61 . 2 ( d )( 1 ) . 
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SPECIAL RULES FOR RECYCLED HAZARDOUS WASTE 

* 

* 

Hazardous waste that is recycled 
"Recyclable Materials." 

Special Rules for certain recyclable materials: 
40 C.F .R. § 261.6{a)(2} 

{i) Applied to land. 

{ii) Burned for energy recovery in boilers and 
industrial furnaces. 

{iii} Used oil that is burned. 

{iv} Recyclable materials from which precious 
metals are reclaimed. 

{v} Spent lead-acid batteries that are being 
reclaimed. 
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* Recyclable materials exempt from regulation: 
40 C.F.R. § 261.6(a)(3) 

(i) Industrial ethyl alcohol. 

(iii) Used oil that is U:§l;J!Jl!JJ§y;f:0:1§ but recycled 
in some other manner. 

(iv) Scrap metal. 

(v) Certain fuels, reclaimed oil, and hazardous 
waste fuel. 
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REGULATION OF THE RECYCLING PROCESS 
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* Unless a special rule applies, or the recycling 
activity is exempt from regulation, the following 
activities will be regulated: 

Generators and transporters of recyclable 
materials are treated the same as 
generators and transporters of hazardous 
waste. 

Storage of recyclable materials. are subject 
to the same as storage of hazardous 
waste. 

I 
The actual recycling of recyclable materials I 
are subject to minimal handling 
requirements under 40 C.F.R. § I 
261.6{c){2). 

Notification under RCRA § 3010. 

Manifest responses as a facility 
receiving a hazardous waste: note 
receipt, note discrepancies. 
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THE RECYCLING "LOOPHOLE" 

* If your facility is engaged in "recycling" a 
hazardous waste, you do not need a "treatment" 
permit. 

* However, if you are not engaged in "recycling", 
the activity constitutes "treatment" which requires a 
RCRA treatment permit. 

* Recycling is regulated as a hazardous waste 
activity at the front end and back end of the process. 
Only the recycling process itself is exempt from RCRA 
permit requirements. 

Front end: generator, transporter, storer. 

Back end: derived-from rule. 

Output of recycling: a product and a 
waste. 

Product is not RCRA regulated unless: 
burned or applied to land. 

Waste is regulated under the derived-from 
rule. 
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E. Corrective Action 

1. 

2. 

3. 

owners and operators of a hazardous waste treatment, 
storage, or disposal facility are required to take 
"corrective action" to respond to any "releases of 
hazardous waste or constituents from any solid waste 
management unit" at the facility. 

RCRA S 3004(u), 42 u.s.c. S 6924(u) (1988) provides: 

"Standards ••• [for treatment, storage, and 
disposal facilities) shall require, and a permit 
issued after November 8, 1984 ••• shall require, 
corrective action for all releases of hazardous 
waste or constituents from any solid waste 
management unit at a treatment, storage, or disposal 
facility seeking a permit under this subchapter, 
regardless of the time at which waste was placed in 
such unit. Permits issued. under section 6925 of 
this title [ interim status facilities) shall contain 
schedules of compliance for such corrective action 
(where such corrective action cannot be completed 
prior to issuance of the permit) and assurances of 
financial responsibility for completing such 
corrective action." 

RCRA S 3004(v), 42 u.s.c. S 6924(v) (1988) expands 
on the corrective a~tion requirement by providin9: 

"[T]he Administrator shall amend the standards 
under this section regarding corrective action 
required at facilities for the treatment, storage, 
or disposal of hazardous waste listed or identified 
under section 6921 of this title to require that 
corrective action be taken beyond the facility 
boundary where necessary to protect human heal th 
and the environment unless the owner or operator of 
the facility concerned demonstrates ••• (they are) 
unable to obtain the necessary permission to 
undertake such action. Such regulations ••• shall 
apply to--

" (1) all facilities operating under permits 
issued under subsection (c) of this 
section, and 

"(2) all landfills, surface impoundments, and 
waste pile units (including any new units, 
replacements of existing uni ts, or lateral 
expansions of existing units) which 
receive hazardous waste after July 26, 
1982. 
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4. 

s. 

6. 

"Pending promulgation of such regulations, the 
Administrator shall issue corrective action orders 
for facilities referred to in paragraphs (1) and 
(2), on a case-by-case basis, consistent with the 
purposes of this subsection." 

Under RCRA S 300S(a), 42 u.s.c. S 6925(a) (1988): 

a. "[E]ach person owning or operating an existing 
facility or planning to construct a new 
facility for the treatment, storage, or 
disposal of hazardous waste • • • [ is required] 
to have a permit •••• " 

b. "[After the effective date of the required 
regulations] the treatment, storage, or 
disposal of any such hazardous waste and the 
construction of any new facility for the 
treatment, storage, or disposal of any such 
hazardous waste is prohibited except in 
accordance with such a permit." 

RCRA S 3005(e), 42 u.s.c. S 6925(e) (1988), provides 
for "interim status" for: 

"(1) Any person who--

"(A) owns or operates a facility required to 
have a permit under this section which facility--

"(i) was in existence on November 19, 1980, or 

"(ii) is in existence on the effective date of 
statutory or regulatory changes under this 
chapter that render the facility subject to 
the requirement to have a permit under this 
section, 

"(B) has complied with the requirements of 
section 6930(a) of this title [requiring notice to 
the EPA of the hazardous waste activity and the 
hazardous waste handled by the person], and 

"(C) has made an application for a permit under 
this section •••• " 

If you meet the three listed criteria in (A), (B), 
and (C), you "shall be treated as having been issued 
such permit until such time as final administrative 
disposition of such application is made • • • • " 
RCRA S 3005 (e) (1). 
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7. 

8. 

9. 

RCRA S 3008{h), 42 u.s.c. S 6928 {1988), addresses 
corrective action at interim status sites by 
providing: 

I 
I 
I 

"{l) Whenever on the basis of any information 
the Administrator determines that there is or has I 
been a release of a hazardous waste into the 
environment from a facility authorized to operate 
under section 6925 (e) of this title, the I 
Administrator may issue an order requiring 
corrective action or such other response measure as 
he deems necessary to protect human health or the I 
environment or the Administrator may commence a 
civil action •••• 

"(2) Any order issued under this subsection I 
may include a suspension or revocation of 
authorization to operate under section 6925(e) of 
this title ..•• If any person named in an order I 
fails to comply with the order, the Administrator 
may assess ••• a civil penalty in an amount not 
to exceed $25,000 for each day of noncompliance with 1 the order." 

Corrective action regulations: Corrective Action 
for Solid Waste Management Units (SWMUs) at 
Hazardous Waste Management Facilities, 55 Fed. Reg. 
30,798 {1990) (July 27, 1990) {proposed regulation; 
final regulations not expected until 1992 but EPA 
will be implementing its program in accordance with 
this proposed rule until the final rule is adopted) . 

To be subject to the corrective action program, the 
facility must meet all of the following criteria: 

a. 

b. 

c. 

Hazardous waste management activities have 
taken place since November 19, 1980 [If all 
hazardous waste management activities ceased 
before November 19, 1980, the facility is not 
covered by the RCRA Subtitle C hazardous waste 
program. 45 Fed. Reg. 33, 066 (May 19, 
1980).] ; 6 

Hazardous waste has been stored, treated, or 
disposed of at the facility; and 

The facility did not obtain a certified RCRA 
closure for the storage, treatment, or disposal 

6However, such facilities would be subject to CERCLA. 
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10. 

11. 

12. 

13. 

by January 26, 1983 or the facility, if not 
closed by January 26, 1983, has been closed and 
has obtained RCRA "clean closure" status. 

If the facility is being closed, but clean closure 
status cannot be achieved, a post-closure permit 
must be obtained for the site. 40 C.P.R. S 270.1 
(c) (1990). The requirement to obtain a permit 
provides the opportunity for corrective action 
requirements. 

The corrective action program seems to regulate non
hazardous waste in a solid waste management unit 
that releases a hazardous constituent. 

Summary of program requirements: 

a. Any treatment, storage, or disposal requiring 
a permit is subject to corrective action 
requirements. 

b. Must assess, 
constituents: 

and clean up, hazardous 

(1) from all solid waste management units 
(SWMUs), 

( 2) anywhere within the boundaries of the 
"facility", 

(3) without regard for when the SWMU was 
created, and 

(4) must address all impacted environmental 
media: air, surface water, groundwater, 
soil, and sediments. 

Corrective action applies to any treatment, storage, 
or disposal located on a "facility." 

a. Facility under the corrective action rule is 
defined as "all contiguous property under the 
control of the owner or operator seeking a 
permit under subtitle C of RCRA." 55 Fee!. Reg. 
30874 (to be codified as 40 C.F.R. S 264. 
501). 

b. Under the general RCRA regulations, "facility" 
is defined as: 

"All contiguous land, and structures, other 
appurtenances, and improvements on the land, 
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14. 

used for treating, storing, or disposing of 
hazardous waste. A facility may consist of 
several treatment, storage, or disposal 
operational units (e.g. one or more landfills, 
surface impoundments, or combinations of 
them)." 

c. If one small treatment, storage, or disposal 
area is found on a large facility, the entire 
facility becomes subject to corrective action. 

The corrective action process: 

a. EPA performs a RCRA Facility Assessment (RFA) 
which is similar to a CERCLA Preliminary 
Assessment/Site Investigation (PA/SI). 

b. 

c. 

d. 

(1) Review paperwork. 

(2) Site visit; perhaps sampling. 

(3) Identify SWMUs and possible releases from 
them. 

If the RFA identifies possible releases that 
require further action, the owner and operator 
must perform a RCRA Remedial Investigation 
(RI). 

(1) Similar to CERCLA Remedial Investigation 
(RI). 

(2) Take samples. 

(3) Analyze the site to determine the nature 
and extent of contamination from the 
release. 

If the RI indicates that 
necessary, EPA will require 
operator to do a Corrective 
(CMS). 

a cleanup is 
the owner and 
Measures Study 

(1) Similar to CERCLA Feasibility Study (FS). 

( 2) Obtain background information necessary 
to select an appropriate remedy for the 
problem. . 

Using the CMS the EPA selects a corrective 
action remedy. Generally, the EPA will have 
more freedom to select a remedy than is the 
case under CERCLA. 
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Land Disposal Restrictions 

1. A major limitation placed on disposal facilities by 
the Hazardous and Solid Waste Amendments of 1984 is 
the land disposal restrictions contained in RCRA 
S 3004, 42 u.s.c. S 6924 (b) through (m) (1988). 

2. It is becoming much more difficult to throw things 
away, particularly hazardous waste. In 1984 
Congress amended RCRA by creating a gradual ban on 
the land disposal of untreated hazardous wastes. 
RCRA S 3004, 42 U.S.C. S 6924(b) through (m) (1988). 

a. Generally, before a hazardous waste can be 
disposed on land it must meet EPA-specified 
treatment standards. 

b. Certain hazardous wastes can never be land 
disposed. 

3. 40 C.F.R. S 268.2(c) (1990) defines "land disposal" 
as: 

"[P]lacement in or on the land and includes, but is 
not limited to, placement in a landfill, surface 
impoundment, waste pile, injection well, land 
treatment facility, salt dome formation, salt bed 
formation, underground mine or cave, or placement 
in a concrete vault or bunker intended for disposal 
purposes." 

4. Generally, land disposal of "restricted" hazardous 
wastes is prohibited unless otherwise authorized by 
the regulations. 40 C.F.R. S 268.l(c) (1990). 

5. Must review the EPA regulations to determine whether 
you are generating a "restricted" hazardous waste. 

a. The generator must test their waste to 
determine if the waste is restricted from land 
disposal. 40 C.F.R. S 268.7(a) (1990). 

b. Generator must give notice to the treatment or 
disposal facility whether the restricted waste 
has been treated to meet the land disposal 
performance standards. 

6. Must review the EPA regulation to determine the 
accepted treatment for the restricted waste; so it 
can qualify for land disposal. 
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HAZARDOUS WASTE MANAGEMENT 
OBLIGATIONS 

1 . Determine if you are handling hazardous waste. 

2. Determine quantity/storage/time matters. 
-

3. Notification of Regulated Waste Activity. 

4. Generator obligations. 

Uniform Hazardous Waste Manifest 

5. Transporter obligations. 

6. Storage facility obligations. 

Permit required. 

7. Treatment facility obligations. 

Permit required. 

8. Disposal facility obligations. 

Permit required. 

9. Permit required; subject to Corrective Action. 

1 0. Land Disposal Restrictions. 

Treatment of waste to achieve BDAT. 
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G. Imminent Hazard Authority 

1. RCRA S 7003(a), 42 u.s.c. S 6973(a) (1988) provides, 
in part: 

Notwithstanding any other provision of this 
~~,~p~~:C:, upon, receipt of evidence that the ll§l!ij:I!\ 
p:pJi~!!!P'.t. handling, storage, treatment, transportation 
c;r··· dis·posal of any i'tlf!.1~4.ifW:ii:§i or hazardous waste 

lli.11111111illillilil~f!'ll!r!!!t!t !l!!f 
brfng· ... sulf· .. ·on····behalf' ... ·ot· .. ·the United States in the 

opriate district court against 

i-lCh handlirig, storage, treatment;· ti: 
:i i sposa 1 1e:::rt~@@~~Uiff.=t:tlitlHIIIl@i1§, __ _ 

handling, storage·~··"···tr«:iatirierit·/·····t·ra'rispo·rtation, or 

2. Similar authority given to state and local 
governments, and private "citizens" under RCRA 
§ 7002, 42 u.s.c. § 6972 (1988). 

a. "Any person may commence a civil action .•• " 

b. Remedies include: 

(1) 

(2) 

(3) 

11 [ T] 0 r~HJ:pfi';i.;;;h any person who has 
contributea··or·who is contributing to the 
past or present handling, storage, 
treatment, transportation, or disposal of 
any solid or hazardous waste • .•. " or 

i~i:~§~1,11rir111111111~~•,::1r!l!~1n11 
Could this include an "order" that the 
party reimburse someone for cleanup costs? 

c. Court may award attorney fees and litigation 
costs to the "prevailing or substantially 
prevailing party •••. " RCRA S 7002(e). 
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RCRA "IMMINENT HAZARD"AUTHORITY 
§ 7002 & § 7003 

Notwithstanding any other provision of this chapter, 
u on recei t of evidence that the ,==,,,=,,asfi:J::::o:rI:::::::Ii'"'''re'senl h~ndling, siorage, treatment, transport~tiOn''iliOr'«fisposai 
i:n.:::,:.: .•. ::::._m_:_:.:.:" .. 1_n_{.::::.e. : .. :.:·.~.: .• _J.:.: .•. ,.'~.:.••·•.~.!!fh:ioeAiidJ!mri,Zi&liiilitb:YJJl!t~blYhll,tf~ environment t e m1n1strator ma ran suit on e a Oftlie-cTOite'd States in the apprJpriat~ district court 

such handling, storage, fr-~iafme"r1t; .. ·trarisiior·tation, or 
~i-~p.os~.1., .. ls••11§fair::•1•i•Y•e:o::•:::i?i'.ri:§•a••••11s•:::1:~:8i!•:10:£o!!§IH@:f:1:11:sli§o: 
1:1:::1m11:1::1:a1 fiig@~~ijf:y;· or·::tloth·~::·~ .... ~ .·: ::r~e·::Aarniraistr~t:~r 
!ti,~1t:,:,~~!~,2.:,:,:,:,>,,:,:_:,;,:-,,:,_:.~•.:.:.:.:.: .•. , .•. 1!•~.1.:. !ii!2!~11t.:.r_ i lll !~a:: ij!~~.-:::_g;i ••IIP.:;::::~sit.;_:;_ii_ll~_:_;_1,1::lllii:!llli!!.su 
inc uu1ng = <= ===,=,,=·1ssu1ng isuc or ers as=·may oe·· necessaw 
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* 

* 

* 

* 

RCRA LIABILITY 

Avoiding the CERCLA Petroleum Exclusion. 

Avoiding the RCRA E&P Waste Exemption. 

RCRA § 7002 (citizen suits) 

RCRA § 7003 (EPA suits) 

Each apply to "past or present" handling, 
storage, treatment, transportation, or disposal 
activities. 

Each apply to "solid waste or hazardous 
waste." 

Each require a situation which "may present an 
imminent and substantial endangerment to 
health or to the environment. " 

Responsible parties under each statute include 
any "past or present": 

* 
* 
* 

Generator 
Transporter 
Owner or Operator of: 

-Treatment Facility 
-Storage Facility 
-Disposal Facility 

Who has "contributed" or "is contributing" to 
the problem. 
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RCRA REMEDIES 

RCRA § 7003(a): 

* 

* 

Enjoin the activity. 

Issue orders requiring the party to clean up the 
problem. 

RCRA § 7002: 

* 

* 

* 

* 

Enjoin the activity. 

Issue orders requiring the party to clean up the 
problem. 

"[T]o order such person to take such other 
action as may be necessary . . . . " 

"Prevailing party" can recover attorney fees, 
expert witness fees, and litigation costs. 

CAUTION: Comply fully with the pre-suit 
notification requirements. 

Follow statute. 

Follow EPA regulations on the matter. 

Review current case law. 
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VII. COMPREHENSIVE ENVIRONMENTAL RESPONSE, COMPENSATION AND 
LIABILITY ACT (CERCLA) 

A. General Concepts 

1. Basic purpose is to provide for the cleanup of 
inactive sites contaminated with hazardous 
substances. 

2. Two techniques employed: 

3. 

4. 

a. Government trust fund, the "Superfund," can be 
used in certain cases to conduct a cleanup. 

b. Liability is imposed on various parties who 
have a connection with the site or the 
hazardous waste to require them to conduct, or 
pay for, the cleanup. 

The agency administering CERCLA, the Environmental 
Protection Agency (EPA), will generally exhaust the 
liability remedy before it will rely upon the 
Superfund. 

a. EPA may order potentially responsible parties 
(PRPs) to conduct a cleanup at their expense. 

b. EPA may conduct the cleanup itself and then 
seek reimbursement of its costs from PRPs. 

CERCLA also creates a private right-of-action for 
private persons who conduct a cleanup who can then 
sue PRPs for reimbursement. 

a. For example, A purchases property from B. 
Several years later it is discovered the 
property is contaminated and A is ordered by 
the EPA to conduct a cleanup. A conducts the 
cleanup which costs $500,000.00. CERCLA 
provides A with a statutory right to sue Band 
other parties who are PRPs to recoup cleanup 
costs. 

b. Although CERCLA gives A a right to sue other 
PRPs, it does not guarantee that A will 
actually recoup its cleanup costs; Band the 
others may not have any money, or may be able 
to raise various defenses to contribution. 
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INTRODUCTION TO CERCLA 

"Large potential obligations concentrate the 
mind wonderfully . . . . " 

Edward Hines Lumber Co. v. Vulcan Materials Co., 
861 F.2d 155 {7th Cir. 1988) {Easterbrook, J.). 
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B. 

c. 

Potentially Responsible Parties (PRPs) 

1. 

2. 

3. 

Two general groups of people can be held liable for 
hazardous substance cleanup costs: 

a. 

b. 

Persons associated with 
"facility," and 

a contaminated 

Persons associated with a "hazardous substance" 
that ends up at a facility. 

Persons associated with a contaminated facility: 

a. Current "owners." 

b. Current "operators." 

c. Owners at the time of "disposal." 

d. Operators at the time of "disposal." 

Persons associated with a hazardous substance at a 
contaminated facility: 

a. Those who generated the substance. 

b. 

c. 

Those who arranged for disposal of the 
substance. 

Those who transported the substance and 
selected the site where it was disposed. 

Avoiding CERCLA Liability 

1. Limited defenses: 

a. 

b. 

c. 

Act of war. 

Act of God. 

Act of "third party." 

(1) Cannot be an employee or agent. 

(2) Cannot have a "contractual relationship" 
with the third party. 

(a) "Contractual · relationship" defined 
to include "land contracts, deeds or 
other instruments transferring title 
or possession ••.. " 
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FACILITY RELATIONSHIP REQUIRED TO 
TRIGGER CERCLA LIABILITY 

Persons Currently Associated with the Facility. 

Current Owners. 

Current Operators. 

Persons Associated with the Facility at the Time of 
Disposal. 

Owners. 

Operators. 

Persons Associated with the Facility by Hazardous 
Substance Ownership or Management. 

Generators of Hazardous Substances. 

I 
I 
I 
I 
I 
I 
I 
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Disposers (Arrangers) of Hazardous I 
Substances. 

Transporters of Hazardous Substances (Who 
Selected the Site) 
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2. 

3. 

{b) Exception to contractual relationship 
bar if the buyer or lessee qualifies 
for "innocent purchaser" status. 

Innocent purchaser status: 

a. Interest acquired after the "disposal or 
placement" of the hazardous substance on the 
property; 

b. 

c. 

a. 

b. 

Party prior to acquiring interest did not have 
knowledge that any hazardous substance, which 
is the subject of the release, was disposed on 
the property; 

Party prior to acquiring interest made "all 
appropriate inquiry into the previous ownership 
and uses of the property consistent with good 
commercial or customary practice in an effort 
to minimize liability." 

{l) Consider 
experience 
advisors. 

specialized knowledge or 
of the party and their 

(2) Consider relation of the purchase price 
to the value of the property if 
uncontaminated. 

{ 3) Consider any "commonly known or reasonably 
ascertainable information about the 
property • • • . " 

{ 4) Consider "the obviousness of the presence 
or likely presence of contamination at the 
property .•.. " 

(5) Consider "the ability to detect such 
contamination by appropriate inspection." 

Can lose innocent purchaser status 
subsequently transfer property 
disclosing contamination. 

if you 
without 

Cannot do anything to "cause or contribute" to 
the problem. 
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D. Defining a CERCLA "Hazardous Sul:)stance"

1. CERCLA incorporates the definitions of hazardous
waste used in the other environmental statutes.

2. CERCLA § 101(14), 42 U.S.C. S 9601(14) (1988)
defines "hazardous substance" to include:

"(A) any substance designated pursuant to section
1321(b) (2) (A) of Title 33 [concerning discharges
into navigable waters of the United States and
adjacent areas affected by the discharge],

"(B) any element, compound, mixture, solution, or
substance designated pursuant to section 9602 of
this title [EPA can designate hazardous substances
that "when released into the environment may present
substantial danger to the public health or welfare
or the environment"],

"(C) any hazardous waste having the characteristics
identified under or listed pursuant to section 3001
of the Solid Waste Disposal Act [RCRA hazardous
wastes] . . . ,

"(D) any toxic pollutant listed under section
1317(a) of Title 33 [Clean Water Act],

"(E) any hazardous air pollutant listed under
section 112 of the Clean Air Act, and

"(F) any imminently hazardous chemical substance or
mixture with respect to which the Administrator has
taken action pursuant to section 2606 of Title 15
[Toxic Substances Control Act]."

3. § 9601(14) excludes from the definition of hazardous
substance:

4. 

"[P]etroleum, including crude oil or any fraction
thereof which is not otherwise specifically listed
or designated as a hazardous substance under
subparagraphs (A) through (F) of this paragraph,
and the term does not include natural gas, or
synthetic gas usable for fuel (or mixtures of
natural gas and synthetic gas)."

This "petroleum exclusion" has been tested in cases 
concerning the cleanup of sites contaminated by 
leaking underground storage tanks. 
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THE PETROLEUM EXCLUSION 

§ 1 01 ( 14) Excludes from the definition of 
hazardous substance: 

Ii~ 
"lls"ied······or designated as a hazardous substance 
under subparagraphs (A) through (F) of this 

Giiia:ii~B&~ 
gas·~·-·······or. .. syrithfitic·········gas·······i1s·able for fuel ( or 
mixtures of natural gas and synthetic gas)." 

Judicial Interpretations 

* 

* 

* 

Wilshire Westwood Associates v. Atlantic 
Richfield Corp., 881 F.2d 801 (9th Cir. 
1989). 

Cose v. Getty Oil Company. 1991 LEXIS 
13593 (E.D. Cal. Sept. 10, 1991 ). 

United States v. Western Processing Co., 
761 F. Supp. 713 (W.D. Wash. 1991 ). 
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5. The most significant decision to date is Wilshire
Westwood Associates v. Atlantic Richfield Corp., 881
F.2d 801 (9th Cir. 1989).

6. 

7. 

a. The court held the petroleum exclusion applied
to gasoline from leaking underground tanks-
even though the gasoline contained the listed
hazardous substances benzene, toluene, xylene,
ethyl-benzene, and lead.

b. The court, following an EPA opinion addressing
the issue, held:

"(T]he petroleum exclusion in CERCLA does apply
to unrefined and refined gasoline even though
certain of its indigenous components and
certain additives during the refining process
have themselves been designated as hazardous
substances within the meaning of CERCLA."

881 F.2d at 805.

Equitable Life Assurance Society of the U.S. v. 
Greyhound Corp., 31 ERC 1079 (E.D. Penn. 1990). 

a. FACTS: Equitable owned property which it had
leased to Greyhound for a bus terminal from
the 1950 's until 1987. Greyhound used six
underground storage tanks located on the
property to store diesel fuel and other
petroleum products. Equitable subsequently
discovered that the property was contaminated
with diesel fuel, apparently due to leaking
underground tanks. Equitable sued Greyhound
under CERCLA to recover its cleanup costs.

b. The court dismisses Equitable's claim simply
stating that diesel fuel is encompassed by the
petroleum exclusion under CERCLA. 31 ERC at
1080.

City of New York v. Exxon Corporation, 31 ERC 1963 
(S.D.N.Y. 1990). 

a. FACTS: Some of Alcan Aluminum Corporation's 
waste oil/water emulsion was disposed of by 
Refinement International, Inc. in landfills 
belonging to the City of New York. The 
landfills are contaminated with hazardous 
wastes and the City asserts Alcan contributed 
hazardous substances to on of the landfills. 
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E. 

F. 

b. 

Alcan's basic defense is that the waste 
was not hazardous. One of its arguments is 
that the concentrations of cadmium, chromium, 
and lead in its emulsion is less than the 
concentrations found in virgin oil. 

Rejecting Alcan's argument, the court holds: 

"(HJ azardous substances which are added to 
petroleum or which increase in concentration 
solely as a result of contamination of the 
petroleum during use are not part of the 
'petroleum' and thus are not excluded from 
CERCLA under the exclusion." 

The "Superfund" Framework 

1. 

2. 

3. 

4. 

CERCLA is designed to deal with past waste disposal 
practices which create present environmental 
problems. 

The "Superfund" portion of the Act refers to the 
Hazardous Substance Superfund; a statutory trust 
fund which the government can use to pay for site 
cleanups and site studies. However, most of the 
Act's provisions are designed to avoid reliance on 
the Super fund, or to at least recoup Superfund 
expenditures from "potentially responsible parties" 
("PRPs") who caused or contributed to the hazardous 
waste site problem. 

CERCLA § 105, 42 U.S.C. § 9605 (1988) directs EPA 
to establish a ranking system for hazardous waste 
sites so they can be placed on a "National 
Priorities List." § 9605{c). 

§ 9605 also directs EPA to establish procedures and 
standards for responding to releases of hazardous 
substances as part of the "National Contingency 
Plan." 

The Liability Framework 

1. The Triggering Event 

a. The event which triggers the CERCLA system is 
a "release" or a "threat of a release" into the 
"environment" of a "hazardous substance." See 
CERCLA § 101. 42 U.S.C. § 9601 (1988) (defining 
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the relevant terms). 

b. Pursuant to CERCLA S 104, 42 u.s.c. S 9604
(1988) the EPA can "respond" to the release,
or threatened release, consistent with the
National Contingency Plan, by taking action to
"remove" and/or "remedy" the problem.

{l) "Remove" or "removal" refers to relatively
short-term actions to deal with the 
problem. See CERCLA S 101(23), 42 U.S.C. 
S 9601(23) (1988). 

(a) "Remedy" or "remedial action" refers
to a long-term solution to the
problem. See 42 u.s.c. S 9601(24).

(2) "Respond" or "response" are generic terms
which encompass removal and remedial
actions and any associated enforcement
activities. See 42 U.S.C. S 9601(25).

c. EPA can also respond when the release or
threatened release concerns a "pollutant or
contaminant" (as opposed to a hazardous
substance) which "may present an imminent and
substantial danger to the public health or
welfare • • • •  " 42 u.s.c. S 9604(a){l){B).
See 42 u.s.c. S 9601(33) (defining "pollutant
or contaminant").

2. Discovering the Triggering Event

a. CERCLA S 103{a), 42 u.s.c. S 9603(a) (1988)
provides that "any person in charge" of a
"vessel" or "facility," who has knowledge of
any release of a hazardous substance, must
immediately notify the National Response Center
at (800) 424-8802.

(1) Pursuant to CERCLA S 102, 42 u.s.c. S 9602
(1988), certain threshold quantities are
established to trigger the reporting
obligation under S 9603(a).

(2) EPA, by regulation, has established a list
of reportable quantities for various
hazardous substances • See 4 O C. F. R. Part
302 (1990) and "Table 302.4--List of
Hazardous Substances and Reportable
Quantities."

96 



I 
I 
I 
I 
I 

:1 
I 
I 
I 
I 

.I 
I 
I 
I ,, 
I 
I 
I 
I 

REPORTING OBLIGATIONS 

"Any person in charge" of a facility, who has 
knowledge of any release of a hazardous substance, 
must report it to the National Response Center. 

* Threshold Quantities. 

* 

* 

1 pound if none established. 

Exception for "federally permitted release." 

Exception for proper pesticide application. 

Any person who "owns or operates or who at the 
time of disposal owned or operated," a facility where 
hazardous substances have been disposed must notify 
the EPA of the existence of the facility. 
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3. 

(3) If the EPA has not established a 
reportable quantity for a hazardous 
substance, under S 9602(b) the reportable 
quantity is set at one pound. 

(4) Do not need to report a release that is 
subject to a valid pollution control 
permit. This is called a "federally 
permitted release" and is defined at 42 
u.s.c. S 9601(10). 

(5) S 9603(f} lists other limited exemptions 
to the release notification requirement. 

(6) S 9603 (e) 
p~sticide 
and the 
pesticide 
producer. 

exempts the application of a 
product registered under FIFRA 
handling and storage of a 
product by an agricultural 

b. 42 u.s.c. S 9603 (c) requires any person who 
"owns or operates or who at the time of 
disposal owned or operated," and any person 
who transported hazardous substances and 
selected a facility for their storage, 
treatment, or disposal, to notify the EPA of 
the waste. 

(1) Must inform EPA of the location of the 
facility, t.he amount and type of hazardous 
waste deposited at the site, and "any 
known, suspected, or likely releases of 
such substances from such facility." 

(2) Need not inform EPA if the facility has 
a RCRA permit or has been given interim 
status under RCRA. 

c. 42 u.s.c. S 9603(d) imposes a 50+ year record 
retention obligation on persons providing 
notification of a facility under S 9603(c). 

EPA Options Upon Discovering a Problem 

a. Under CERCLA S 104 (a), 42 U.S.C. S 9604 (a) 
(1988}, when there is a "release" or a 
"substantial threat" of a release, the EPA can 
respond to the problem or permit another 
responsible party to respond. 

b. Under CERCLA S 106(a), 42 u.s.c. S 9606(a} 
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4. 

(1988), when there may be an "imminent and 
substantial endangerment to the public health 
or welfare or the environment because of an 
actual or threatened release of a hazardous 
waste from a facility" the EPA can: 

(1) Seek injunctive relief to abate the danger 
or threat; and 

(2) Issue "such [administrative] orders as 
may be necessary to protect public health 
and welfare and the environment." 

(3) The administrative order can be used to 
order one or more PRPs to respond to the 
release or threatened release. 

(a) "Any person who, without sufficient 
cause, willfully violates, or fails 
or refuses to comply with, any order 
• • ·• may • • • be fined not more 
than $25,000 for each day ••• such 
failure to comply continues." § 9606 
(b) ( 1) [the "stick"]. 

(b) "Any person who receives and complies 
with the terms of any order issued 
under subsection (a) of this section 
may, within 60 days after completion 
of the required action, petition the 
[EPA] for reimbursement from the Fund 
for the reasonable costs of such 
action, plus interest." § 9606(b) 
( 2 ) (A) ( the "carrot" ] • To be 
entitled to reimbursement, must 
establish you are not liable for 
response costs under§ 9607(a). 

c. Under CERCLA § 107(a), 42 U.S.C. § 9607(a) 
(1988) the EPA can elect to respond to the 
problem pursuant to S 9704 and then recoup its 
response costs from designated PRPs. 

Identifying the Responsible Parties 

a. 42 u. s. c. S 9607 ( a) lists the responsible 
parties by providing: 

"[S]ubject only to the defenses set forth in 
subsection (b) of this section--" 

[The following parties "shall be liable" for 
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CERCLA 

42 U.S.C. § 9607(a) 

CERCLA § 107(a) 
Pub. L. No. 96-510, 94 Stat. 2781, § 107 

and �}!¼\li!�,��li!!'l!Y!�!!!!lif?H«�-,� 
(b) of this section--

( 1 ) the owner and operator of a vessel or a facility,

(2) any person who at the time of disposal of any
hazardous substance owned or operated any facility at 
which such hazardous substances were disposed of, 

(3) any person who by contract, agreement, or
otherwise arranged for disposal or treatment, or 
arranged with a transporter for transport for disposal or 
treatment, of hazardous substances owned or 
possessed by such person, by any other party or entity, 
at any facility or incineration vessel owned or operated 
by another party or entity and containing such 
hazardous substances, and 

(4) any person who accepts or accepted any
hazardous substances for transport to disposal or 
treatment facilities, incineration vessels or sites selected 

�it��,;,al��iaili�iiil-illll-
�11�;-~ihilr-� 

100 



(A) all costs of removal and remedial
action _ ..... incurred .. _ _ §f :j::;!ii!!!!i!Hi:•11•1:!!iii::i:1:1:tt:nl!ID!i!!i!i•1!:!ii!!i!iii!iii§l@lll 
li.§iifnmi•n1•••1••••s�1:1•1••••1••••61111••••:•1er:•:::1n•••••:1a:u.i101•:•::1:11fi�•1:····n·ot
inconsistent· with-·the·· natior

i

a1··cont1nt
i

e·nc,i· plan; 

(C) damages for injury to, destruction of,
or loss of natural resources, including the 
reasonable costs of assessing such injury, 
destruction, or loss resulting from such a 
release; and 

(D) the costs of any health assessment or
health effects study carried out under section 
9604(i) of this title. 

The amounts recoverable in an action under this section 
shall include interest on the amounts recoverable under 
subparagraphs (A) through (D). . . . 
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all costs associated with a "release, or a 
threatened release" of a hazardous substance 
which causes the incurrence of response costs] : 

(1) "the owner and operator of a vessel or a
facility,

(2) "any person who at the time of disposal
of any hazardous substance owned or
operated any facility at which such
hazardous substances were disposed of,

(3) "any person who by contract, agreement,
or otherwise arranged for disposal or
treatment, or arranged with a transporter
for transport or disposal or treatment,
of hazardous substances owned or possessed
by such person, by any other party or
entity, at any facility or incineration
vessel owned or operated by another party
or entity and containing such hazardous
substances, and

(4) "any person who accepts or accepted any
hazardous substances for transport to
disposal or treatment facilities,
incineration vessels or sites selected by
such person . . . ."

b. Reference should always be made to CERCLA
§ 101, 42 u.s.c. § 9601 for the definition of
key terms.

c. In many cases the discussion of the term in
the definition section will create specific
exceptions to the rule stated in the statute.
For example, the term "owner or operator"
provides:

(1) "Such term does not include a person, who,
without participating in the management
of a vessel or facility, holds indicia of
ownership primarily to protect his 
security interest in the vessel or 
facility." § 9601(20) (A). 

(2) S 9601 (20) (B) and (C) contain certain
exemptions for a contract carrier once
the shipment arrives [S(C)] and for the
shipper while the shipment is in transit
[§(B)].
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(3) § 9601(20) (D) provides: 

"The term •owner or operator' does 
not include a unit of State or local 
government which acquired ownership or 
control involuntarily through bankruptcy, 
tax delinquency, abandonment, or other 
circumstances in which the government 
involuntarily acquires title by virtue of 
its function as sovereign." 

"The exclusion provided under this 
paragraph shall not apply to any State or 
local government which has caused or 
contributed to the release or threatened 
release of a hazardous substance from the 
facility, and such a State or local 
government shall be subject to the 
provisions of this chapter in the same 
manner and to the same extent, both 
procedurally and substantively, as any 
nongovernmental entity, including 
liability under section 9607 of this 
title." 

Establishing Responsibility--The Standard of Care 

a. 42 u.s.c. § 9607(a) states: "[S)ubject only 
to the defenses set forth in subsection (b) • 
. . (the listed parties) shall be liable for 
[listed costs)." 

b. 42 u.s.c. S 9607(b) states: "There shall be 
no liability under subsection (a) of this 
section for a person otherwise liable who can 
establish by a preponderance of the evidence 
that the release or threat of release of a 
hazardous substance and the damage resulting 
therefrom were caused solely by [listed 
defenses)." 

c. 42 u.s.c. § 9601(32) states: 

"The term 'liable' or 'liability' under 
this subchapter shall be construed to be the 
standard of liability which obtains under 
section 1321 of Title 33." 

(1) 33 u.s.c. § 1321 (1988) is the Clean Water 
Act's provision dealing with oil and 
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hazardous substance spills into the waters 
of the United States. 

(2) The liability provisions of S 1321 impose
strict liability subject only to specified
defenses set out in the statute. S 1321
( f) •

(3) Prior to enactment of CERCLA, § 1321 had
been held to create strict liability
subject only to the specified statutory
exceptions.

d. EPA now has much of its hazardous waste
remediation and cost recovery litigation being
conducted by private parties. This phenomenon
can be traced to the CERCLA concepts of "strict
liability" and "joint and several liability."

6. Strict Liability

a. Most of the environmental laws impose some form
of strict liability. You may not have intended
to pollute; your actions resulting in the
discharge may have been the result of an honest
mistake, simple negligence, miscalculation, or
an equipment failure.

b. The "reason" for the failure is irrelevant for
purposes of liability; although it will often
be relevant for assessing the appropriate
penalty once liability is established.

c. Perhaps the most notable strict liability
provision is 33 u.s.c. § 1321 (1988) of the
Clean Water Act regulating oil spills. See
Chevron. U.S.A .• Inc. v. Yost, 919 F.2d 27, 30
(5th Cir. 1990). 

7. Statutory Exceptions to Liability

a. CERCLA § 107(b), 42 U.S.C. § 9607(b) (1988)
provides:

"There shall be no liability under 
subsection (a) of this section for a person 
otherwise liable who can establish by a 
preponderance of the evidence that the release 
or threat of release of a hazardous substance 
and the damages resulting therefrom were caused 
solely by--

104 



I I 
f 

I : J 

HAZARDOUS SUBSTANCE LIABILITY f 

I UNDER CERCLA 

I 
I 

To establish liability, must have: 

,I * A "Hazardous Substance." 

I CERCLA § 102 List. 

I Lists created under other statutes. f 

I 
Petroleum Exclusion. 

I * Release or Threat of a Release. 

I * From a facility. 

I 
f 

* Into the Environment. I I 
f I. * Which causes the incurrence of response costs. I 

I f 
i 

* Consistent with the National Contingency Plan. I I J 
I 

r 
I 

I 
t 
t 
t 
l 

I 
i 

105 !: 
t' 
~-

I 
I 

I i: 
! 

i 
I 
f 



"{1) an act of God; 

"{2) an act of war; 

"{3) an act or omission of a third party 

"other than an employee or agent of the 
defendant, 

"or (other] than one whose act or omission 
occurs in connection with a contractual 
relationship, existing directly or 
indirectly, with the defendant {except 
where the sole contractual arrangement 
arises from a published tariff and 
acceptance for carriage by a common 
carrier by rail), 

"if the defendant establishes by a 
preponderance of the evidence that 

"{a) he exercised due care with respect 
to the hazardous substance concerned, 
taking into consideration the 
characteristics of such hazardous 
substance, in light of all relevant 
facts and circumstances, and 

"{b) he took precautions against 
foreseeable acts of omissions of any 
such third party and the consequences 
that could f oreseeably result from 
such acts or omissions; or 

"{4) any combination 
paragraphs." 

of the foregoing 

b. To qualify for the "third party" defense the
responsible party cannot have a direct or
indirect "contractual relationship" with the
third party. 42 u.s.c. § 9601(35) defines
"contractual relationship" to include such
things as "land contracts, deeds or other
instruments transferring title or possession."

c. However, there are significant exceptions in
§ 9601(35) which may preserve the third party
defense even though a contractual relationship,
as defined in S{35), exists. This defense is
commonly called the "innocent landowner 
defense." To qualify for the defense, the 
potentially responsible party {PRP) must 
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establish: 

(1) The real property on which the facility
in issue is located was acquired by the
PRP after the hazardous substance was
disposed of at the facility; and one or
more of the following circumstances can
be shown;

( 2) When the PRP acquired the property the
PRP "did not know and had no reason to
know" that any hazardous substance "which
is the subject of the release or
threatened release" was disposed of at
the facility;

( 3) The PRP is a governmental entity which
acquired the :facility "by escheat, or
through any other involuntary transfer or
acquisition, or through the exercise o:f
eminent domain authority by purchase or
condemnation;" or

( 4) The PRP acquired the :facility by 
"inheritance or bequest." 

42 U.S.C. S 9601(35) (A) (i)-(iii). 

d. In addition to the items noted in Sc. of this
outline, the PRP must also establish compliance
with§ 9607(b) (3) (a) and (b):

(1) The PRP exercised due care with regard to
the hazardous substance; and

(2) The PRP took precautions against
foreseeable acts or omissions of the third
party and the consequences that could
foreseeably result from such acts or
omissions.

e. To establish that the PRP "had no reason to
know" that the hazardous substance causing the
problem was disposed of at the facility, the
PRP must:

(1) "[H]ave undertaken, at the time of
acquisition, all appropriate inquiry into
the previous ownership and uses of the
property consistent with good commercial
or customary practice in an effort to
minimize liability."
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(2) To determine what is "appropriate inquiry" 
the court shall take into account: 

(a) "any specialized 
experience on the 
defendant," 

knowledge 
part of 

or 
the 

(b) "the relationship of the purchase 
price to the value of the property 
if uncontaminated," 

(c) "commonly known or reasonably 
ascertainable information about the 
property," 

(d) "the obviot'.sness of the presence or 
likely presence of contamination at 
the property, and" 

(e) "the ability 
contamination 
inspection." 
(35) (B). 

to detect such 
by appropriate 

42 u.s.c. § 9601 

f. In any event, if the PRP, "by any act or 
omission, caused or contributed to the release 
or threatened release," they will be liable. 
42 U.S.C. § 9601(35) (D). 

g. If a PRP who would otherwise qualify for an 
innocent landowner defense obtains actual 
knowledge of the release or threatened release, 
and then transfers the property to another 
person without disclosing the problem, the PRP 
becomes an "owner or operator" and loses its 
third party defense. 42 U.S.C. § 9601(35) (C). 

Joint and several Liability 

a. Courts have held CERCLA imposes "joint and 
several" liability on all responsible parties 
for cleanup of hazardous waste sites. 

b. For example, suppose companies A and ~ each 
contribute waste to a hazardous waste site 
operated by s; on land owned by .D,. Assume 
there is a release of hazardous wastes 
resulting in $50,000,000 in response costs. 
Also assume that none of the parties are able 
to prove that the harm created by their 
activity is "divisible;" their respective 
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contributions to the harm cannot be proven. 

(1) A, B, �, and Q are all jointly liable for
the response costs.

(2) However, each is also individually liable.
If only A has the funds to pay the
$50,000,000 judgment, A must pay the full
amount. A's only recourse is to seek
"contribution" from B, �, and Q.

(3) To the extent B, �, and Q do not have any
funds to reimburse A for their share of
the harm, A, instead of the government,
must bear the loss.

c. PRPs can avoid liability for the total harm if
they can demonstrate a reasonable basis for
their actual contribution to the harm. See,
e.g., United States v. Monsanto Co., 858 F.2d
160 (4th Cir. 1988), cert. denied, 490 U.S.
1106 (1989).

(1) Often this will be an impossible burden
for the PRP to meet.

( 2) However, consider the most recent case
addressing the issue: United States v.
Alcan Aluminum Corp., 964 F.2d 252 (3d
Cir. 1992), reh'g denied (en bane).

d. The Superfund Amendments and Reauthorization
Act of 1986 (SARA) mitigate the joint and
several liability rule in two respects.

(1) First, pursuant to CERCLA S 122 (g), 42
u.s.c. § 9622(g) (1988) the EPA is
directed to offer settlements, called "de
minimis settlements," to defendants the
EPA believes are minor contributors to
the problem.

(2) Second, pursuant to CERCLA § 113(f) (1),
42 U.S.C. S 9613(f) (1) (1988) the 
responsible party can sue other 
responsible parties to try and have them 
"contribute" to the payment of response 
costs. The court "may allocate response 
costs among liable parties using such 
equitable factors as the court determines 
appropriate." 
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a. 

b. 

c. 

d. 

e. 

CERCLA S 113 (f) (1), 42 U.S.C. S 9613 (f) (1) 
(1988) provides, in part: 

"Any person may seek contribution from 
any other person who is liable or potentially 
liable under section 9607(a) •••• " 

"In resolving contribution claims, the court 
may allocate response costs among liable 
parties using such equitable factors as the 
court determines are appropriate." 

CERCLA places a premium on settlement; parties 
who refrain from settlement risk greater 
liability for cleanup costs. 

The increased liability arises from 
contribution restrictions imposed by 42 u.s.c. 
§ 9613(f) (2) which provides: 

"A person who has resolved its liability I 
to the United States or a State in an 
administrative or judicially approved 
settlement shall not be liable for claims for 
contribution regarding matters addressed in J 
the settlement. Such settlement does not 
discharge any of the other potentially liable 
persons unless its terms so provide, but it I 
reduces the potential liability of the other 
by the amount of the settlement." 

42 u.s.c. S 9613(f) (3)(A} provides: 

"If the United States or a State has 
obtained less than complete relief ••• in an 
administrative or judicially approved 
settlement, the United States or the State may 
bring an action against any person who has not 
so resolved its liability." 

The other type of settlement is the so-called 
"de minimis" settlement under 42 u.s.c. §9622 
(g) • 

(1) "De minimis" has proven to be a relative 
term when dealing with hazardous waste 
problems. For example, the de minim is 
settlement entered into by the EPA, and 
various potentially responsible parties 
with regard to the Hardage-Criner site in 
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Criner, Oklahoma, involved 179 PRPs 
agreeing to pay the EPA $11 million to 
help finance the estimated $155 million 
cleanup effort. 

(2) The Department of Justice indicates the 
179 de minimis parties contributed a total 
of 7% ·of the hazardous substances 
deposited at the site. EPA will seek the 
remaining $144 million in cleanup costs 
from the 171 parties who were not included 
in the de minimis settlement. Environment 
Reporter, Current Developments 1129 (BNA 
Oct. 27, 1989). 

(3) A de minimis settlement is possible when 
it "involves only a minor portion of the 
response costs at the facility concerned 
and, in the judgment of the ••• [EPA]" 
certain conditions are met. 

(4) The first situation where the de minimis 
settlement is possible is when the party's 
waste volume, and waste toxicity, are 
"minimal in comparison to other hazardous 
substances at the facility." 

(5) The second situation is when the owner of 
the real property where the site is 
located can demonstrate: 

(a) They had nothing to do with the 
generation, transportation, storage, 
treatment, or disposal of hazardous 
substances at the facility; 

(b) They did not contribute to the 
release or threatened release of a 
hazardous substance; and 

( c) The property was purchased by the 
party without "actual or constructive 
knowledge" that the property was used 
for the generation, transportation, 
storage, treatment, or disposal of 
hazardous substances. 

42 u.s.c. § 9622(g) (1) (A) and (B). 
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10. Individual and Corporate Liability

a. Most of the environmental statutes permit the
EPA to focus its enforcement efforts on the
individuals of a corporation or other form of
business. CERCLA, like most of the
environmental statutes, defines "person" to
include "an individual, firm, corporation,
association, partnership, joint venture, 
commercial entity, • • • " and all forms of
government. 42 u.s.c. S 9601(21). 

b. After defining "person" broadly, the operative
provisions of the acts proceed to hold the
"person" liable for various types of conduct.

(1) For example, CERCLA S 9603 (a) requires
"[a]ny person in charge" of a facility to
report any release of a hazardous waste.

(2) CERCLA S 9606(b) provides that "[a]ny
person" who fails to comply with an EPA
order may be fined up to $25,000/day.

(3) CERCLA S 9607 (a) imposes liability for
response costs on "any person" who
"operated" a facility, "any person" who
"arranged for disposal or treatment," and
"any person" who "accepts" hazardous
wastes for transport to a disposal site.

c. Such broad statutory language can permit the
EPA to focus on the business or governmental
entity and individuals working for the entity.
For example, many individuals, up and down the
management chain, could be held to have

"arranged for disposal" of a hazardous waste.

d. United States v. Carr, 880 F.2d 1550 (2d Cir.
1989) (maintenance foreman who directed a work
crew to throw paint cans into a pit was held
to be a person "in charge" of a facility).

e. CBS Inc. v. Henkin, Case No. S90-612M (N.D.
Ind. Oct. 7, 1992) (minority shareholder who
was also an inactive corporate officer held not
to be a PRP).

(1) Recognized that state law established an
independent legal entity that "owned" the
property.
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11. 

( 2) Inadequate personal involvement in the
operation or exercise of control over the
corporation to establish liability.

f. Michigan Natural Resources Comm' n v. Arco
Industries Corp., 723 F. Supp. 1214 (W.D. Mich.
1989) (in determining whether a corporate
officer or director should be held personally
liable must consider their degree or authority
over the corporation and authority to control
health and safety practices).

Parent Liability (Stockholder Liability) 

a. Mere stock ownership, without more, not
sufficient to impose "owner" or "operator"
liability. Joslyn Manufacturing Co. v. T.L.
James & Co., 893 F.2d 80 (5th Cir. 1990), cert.
denied, 111 s.ct. 1011 (1990).

(1) 5th Circuit applies traditional concepts
of state corporate law.

(2) Use a "piercing the corporate veil"
analysis.

b. Stock ownership plus active involvement in
corporate activities of subsidiary may make the
parent an "operator" under CERCLA. United
States v. Kayser-Roth Corp., 910 F.2d 24 (1st
Cir. 1990), cert. denied, 111 s.ct. 957 (1991).

(1) 1st Circuit rejects the Joslyn reasoning.

( 2) Need not be tied to traditional state
corporate law concepts--matters of federal
common law under CERCLA.

12. Successor Liability

Suppose corporation A wants to sell its assets to
corporation B- Corporation A, in its corporate
past, had disposed of hazardous wastes at the Acme
Landfill. In 1985 A sells substantially all its 
assets to Bi � paying fair value for the assets. 

In 1989 the EPA, Acme, and other potentially 
responsible parties, seek response costs from 
corporation A relating to its disposal of hazardous 
wastes at the Acme Landfill. From 1985 to 1988

corporation A invested the proceeds from its sale 
of the corporate assets in oil and gas drilling 
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operations and stock in savings and loan 
institutions. As of 1989 corporation A is bankrupt. 
To what extent can corporation B be held liable for 
A's hazardous waste liabilities? 

a. U.S. v. Distler, 741 F. Supp. 643 (W.D. Ky.
1990).

b. U.S. v. Carolina Transformer Co., Case No. 91-
1046 (Oct. 20, 1992 4th Cir. 1992).

c. See Chatfield-Taylor, Successors Beware: 
Expanding the Liability Net Under CERCLA 
Section 9607(a) Through Application of 
Exceptions to the Traditional Common-Law 
Doctrine of Successor Nonliabili ty in Asset 
Acquisitions, 29 Washburn L. J. 442 (1990). 

13. Costs Recoverable from a Responsible Party

a. CERCLA § 107(a)(4)(A)-(D), 42 u.s.c. § 9607
(a) (4) (A)-(D) (1988) lists the costs which can
be recovered from any liable party.

b. Recoverable costs include:

(1) "[A] 11 costs of removal or remedial action
incurred by the United States Government
or a State or an Indian tribe not
inconsistentwith the national contingency
plan;" § 9607(a)(4)(A).

( 2) "any other necessary costs of response
incurred by any other person consistent

with the national contingency plan;
§ 9607 (a) (4) (B).

(3) "damages for injury to, destruction of,
or loss of natural resources, including
the reasonable costs of assessing such
injury, destruction, or loss resulting
from such a release; and" § 9607(a) (4)
(C) •

( 4) "the costs of any heal th assessment or
health effects study carried out under
section 9604(i) of this title 
[establishing the Agency for Toxic 
Substances and Disease Registry 
( II ATSDR") ] • ti 

(5) Interest is also authorized on the listed
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14. 

c. 

d. 

amounts running from the "later of ( i) 
the date payment of a specified amount is 
demanded in writing, or (ii) the date of 
the expenditure concerned." S 9607(a). 

S 9607(c)(l) places limits on the amount that 
can be recovered from a responsible person 
arising out of a single release incident from 
a vessel, motor vehicle, aircraft, or pipeline. 

(1) For a release from a facility, there is 
no limit on response costs but there is 
a cap on "damages" of $50,000,000. 
"Damages" mean amounts recovered for 
injury or loss to natural resources. See 
S 9601(6) (defining damages). 

(2) The limitations do not apply when it can 
be shown that the release was the result 
of a responsible party's willful 
misconduct or willful negligence, a 
violation of safety, construction, or 
operating standards, or the party failed 
or refused to cooperate. S 9607(c)(2). 

S 9607(c) (3) permits the government to recover 
"punitive damages" equal to three times the 
amount of any costs incurred by the Superfund. 

(1) Applies when a responsible party, "without 
sufficient cause," fails to respond to a 
release or threatened release after 
receiving a S 9604 or S 9606 order from 
the EPA. 

(2) The amount is three times "the amount of 
any costs incurred by the Fund as a result 
of such failure to take proper action." 

The CERCLA Lien to Secure Costs 

a. S 9607(1) establishes a federal lien to secure 
"all costs and damages for which a person is 
liable to the United States under subsection 
(a) of this section." S 9607(1)(1). 

b. The lien covers the rights of the party in the 
property that was the subject of the response 
action. 

c. The lien statute has been declared 
unconstitutional by one Circuit court. 
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CERCLA AND CORPORATE TRANSACTIONS 

1 . Individual Liability for Corporate Liabilities 

* Employee

* Stockholder

* Officer

* Director

2. Parent Liability for Subsidiary Liabilities

3. Successor Corporation Liability
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Environmental Laws Impacting Common·· Transactions 

VIII. BUYING, SELLING, AND LEASING PROPERTY

Buying Developed Real Estate 

1. Basic Problem: If the property you are buying has 
an environmental problem, the purchaser can be 
adversely impacted in two ways: 

a. The value of the investment is reduced.

b. The purchaser may have to expend funds to
remedy the environmental problem.

2. Hypothetical #1:

a. Levi has just purchased a corner lot in
Downtown, Kansas which contains a small
building he plans to renovate for offices.
Martha sold the property to Levi for $175,000.

b. The sale of the property was made to Levi "as
is, with all faults, and without warranty of
any sort."

c. Levi hired Albert Attorney to examine the
abstract to the property and determine whether
Martha had marketable title to the property.
Albert issued a title opinion which indicated
Martha owned the property in fee simple
absolute and that there were no encumbrances
against the property.

d. The First Bank of Downtown loaned Levi $140, ooo

to purchase the building based, in part, upon
the title opinion issued by Albert.

e. When Levi took possession of the property he
discovered the following:

(1) Five 55-gallon barrels of "something" in
the basement of the building.

( 2) Three pipes sticking out of the ground
next to the building. After
investigation, these turned out to be vent
pipes for three underground storage tanks.
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(3) The heating equipment was encased in
asbestos.

(4) Black tar-like stains on the North 
basement wall. 

(5) Oil-like stains around a power pole
located on the property.

3. Potential Risks in Hypothetical #1: How will you 
deal with the five barrels in the basement? 

4. 

a. If the barrels contain material which is a
"hazardous waste", must comply with the
requirements of state and federal hazardous
waste laws. Resource Conservation and
Recovery Act (RCRA), 42 u.s.c. S§ 6901 to 6992k
(1988); Kan. Stat. Ann. §§ 65-3430 to 65-3451
(1985 & Supp. 1990).

b. Preliminary considerations:

( 1) You must determine whether it is 
classified as a "hazardous waste."

(2) Testing requirements.

(3) Has there been a "release" or "threatened"
release?

(4) 

(5) 

Potential 
deal with 

Reporting obligations?

Storage, transport, 
requirements.

Risks in Hypothetical 
the storage tanks?

and disposal

#1: How will you

a. RCRA Amendments on Underground Storage Tanks,
42 u.s.c. S§ 6991 to 6991i (1988); Kansas
Storage Tank Act, Kan. Stat. Ann. SS 65-34,100
to 65-34,127 (Supp. 1990).

b. Preliminary considerations:

(1) Do you have a jurisdictional tank?

(a) General rule: 10% or more of the
tank and pipe volume beneath the
surface. 42 u.s.c. § 6991(1) (1988);
Kan. Stat. Ann. S 65-34, 102 (y) (Supp.

118 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

1990). 

(b) Statutes contain specific exemptions. 
42 U.S.C. S 6991(1) (A)-(I) (1988); 
Kan. Stat. Ann. S 65-34,103 (Supp. 
1990). 

(2) Are you an "owner" of the tanks? 

(a) November 8, 1984 is the critical 
date. 

i) If "in use" on November 8, 1984, 
or brought into use after that 
date, the owner is the "person 
who owns" the tank. 42 u.s.c. 
S 6991(3)(A) (1988). 

a) Kansas statute defines 
"owner" as the person who 
"is or was" the owner on 
November 8, 1984, or the 
owner who brought the tank 
into use after November 8. 
Kan. Stat. Ann. S 6f-
34, 102 (k) (Supp. 1990). 

b) Kansas statute defines 
"own" as "to hold title to 
or possess an interest in 
a storage tank or the 
regulated substance in a 
storage tank." Kan. Stat. 
Ann. S 65-34,102(j). 

ii) If not "in use" on November 8, 
1984, the owner is "any person 
who owned such tank immediately 
before" its use was 
discontinued. 42 u.s.c. S 6991 
(3) (B) (1988). 

(b) For purposes of the statutes, the 
"owner" of the tank can be someone 
other than the current "owner" of the 
land (and technically the owner of 
all that is found in or on the land). 

7NOTE: The Kansas act was substantially amended in 1992. See 
1992 Kan. Sess. Laws ch. 305 and 311. Refer to the Session Laws 
for the current status of the Kansas statutes. 
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If the tank was taken out of service 
before November 8, 1984, the "owner", 
for purposes of the regulatory 
programs, is the owner of the tank 
before it was taken out of service, 
not the owner of the real estate 
where the tank is located. 

(3) Are you an "operator" of the tanks? 

(a) Defined as "any person in control of, 
or having responsibility for, the 
daily operation of the •.• tank." 
42 u.s.c. S 6991(4) (1988). 

(b) For example: a lessee of a facility 
who takes care of the day-to-day use 
of the tanks. 

(c) The Kansas definition excludes 
persons merely responsible for 
"filling such tank with a regulated 
substance and who does not dispense 
or have control of the dispensing of 
regulated substance from the storage 
tank." Kan. Stat. Ann. S 65-34,102 
(i) (Supp. 1990). 

(4) Reporting obligations? The existence of 
the tank. 

(a) "Each owner of a storage tank shall 
notify the department [Kansas Dept. 
of Health & Environment] of the 
tank's existence . • • • " Kan. Stat. 
Ann. S 65-34,104(a) (Supp. 1990). 
See also 42 u.s.c. S 6991a(a) (1) 
(1988). 

(b) If the tank was taken out of 
operation after January 1. 1974 the 
owner of the tank must notify the 
department. Kan. Stat. Ann. S 65-
34,104(b) (Supp. 1990). See also 42 
U.S.C. S 6991a(2) (A) (1988). 

(c) If the tank was taken out of 
operation on or before January 1. 
1974, there is no requirement to 
report the tank. 42 u.s.c. S 6991a 
(a) (2) (A) (1988); Kan. Stat. Ann. 
S 65-34, 104 (b) (Supp. 1990). 
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(5) Reporting obligations? Release of a 
regulated substance from a tank. 

(6) 

(7) 

(a) Kan. Admin. Regs. S 28-44-24, 9 Kan. 
Reg. 1516 (Oct. 11, 1990) 
(incorporating 40 C.F.R. S 280.50). 

(b) "Owners and operators of UST 
[underground storage tank] systems 
must report to the • • • [Kansas 
Department of Heal th and Environment] 
..• within 24 hours ••• for any 
of the following conditions:" 

"(a) The discovery • • • of 
released regulated substances at the 
UST site or in the surrounding area 

" 
"(b) 

conditions 
Unusual 

" 
40 C.F.R. § 280.50 (1990). 

"Corrective Action" liability. 

operating 

(a) "[A]n owner or operator of an 
underground petroleum storage tank, 
or both, shall be liable for all 
costs of corrective action taken in 
response to a release from such 
petroleum tank." Kan. Stat. Ann. 
§ 65-34,115 (Supp. 1990). 

(b) See Kan. Stat. Ann. S 65-34,118 
(Supp. 1990); Kan. Admin. Regs. 28-
44-25, 9 Kan. Reg. 1517 (Oct. 11, 
1990); 40 C.F.R. S§ 280.60 to 280.67 
(1990). 

"Closure" liability. 

(a) Part of the required corrective 
action may be the removal of the 
underground tank. 

(b) Under the Kansas trust fund any 
corrective action costs associated 
with the removal, replacement, or 
retrofitting of the tank must be paid 
by the "owner or operator." Kan. 
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stat. Ann. § 65-34,119{a) (14) (Supp. 
1990). 

(8) If you are a qualified owner or operator,
may be eligible for assistance from
Kansas' Petroleum Storage Tank Release
Trust Fund. See Kan. Stat. Ann.
S§ 65-34,115 to 65-34,127 (Supp. 1990).

5. Potential Risks in Hypothetical #1: How will you 
deal with the asbestos?

a. There are three types of risk depending upon
what is going to be done with the building.

(1) Clean Air Act (CAA) requirements. CAA 
§ 112, 42 U.S.C. § 7412 {Supp. 1991).
Asbestos is a listed hazardous air 
pollutant. § 112(b) (1). 

(a) Demolition or renovation of the
building will require compliance with
the Environmental Protection Agency's
asbestos regulations. 40 C.F.R.
S 61. 145 ( 1990).

(b) Notice and 
requirements. 

work practice 

(2) Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA)
·requirements. CERCLA § 102, 42 u.s.c. 
§ 9602 (1988). Asbestos is a hazardous 
substance under CERCLA. 

(a) A release into the environment of one
pound or more of asbestos (as
measured during a twenty-four hour
period) must be reported to the
National Response Center (800) 424-

8802, when the person in charge has
knowledge of the release. See 40
C.F.R. § 302.4 (1990).

(b) Owner or operator of the property
where the asbestos is found can be
ordered to clean up the site. In
addition, the owner of the building
from which the asbestos was removed
can be ordered to clean up a site
where the asbestos was thrown away;
assuming a release or threatened
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6. 

7. 

release that requires clean up. 
CERCLA S 107(a), 42 u.s.c. S 9607(a) 
(1988). 

( 3) Occupational exposures to asbestos are 
governed by the Occupational Safety and 
Health Act (OSHA), 29 U.S.C. SS 651 et 
seq. 

b. Kansas requirements. Kan. Stat. Ann. SS 65-
5301 to 65-5309 (1985 & supp. 1990). 

(1) Primary focus of the act is on licensing 
persons who perform asbestos removal or 
encapsulation work for hire. 

(2) Kan. Admin. Regs. SS 28-50-9 to 50-14 
(1989) address asbestos work practice and 
disposal requirements. 

Potential Risks in Hypothetical #1: How will you 
deal with the oil-like stains around the power pole? 

a. Need to determine the chemical composition of 
the oil-like stains and their origin. May have 
a hazardous waste site that requires cleanup. 

b. Could it be polychlorinated biphenyls (PCBs) 
from a leaking transformer? CERCLA implicated 
as well as the Toxic Substances Control Act, 
15 u.s.c. §§ 2601 to 2629 (1988) (S 2605(e)). 

Potential Risks in Hypothetical #1: How will you 
deal with the black tar-like stains on the North 
basement wall? 

a. Need to determine the chemical composition of 
the tar-like stains and their origin. 

b. Lets assume it turns out there was a gasoline 
station located on the property (which may 
explain the underground storage tanks) and the 
stains are waste oil and solvents that were 
dumped in a sump in the garage portion of the 
station. Assume further that the station 
burned down in 1953 and the ground was leveled, 
seeded, and the building Levi purchased was 
later built on the property in 1957. 

( 1) Tests reveal the property is contaminated 
by hazardous substances associated with 
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the gasoline station operation.8

(2) Once the contamination is discovered, the
owner or operator, Levi, must notify the
National Response Center.

CERCLA S 103 (a), 42 u.s.c. S 9603 (a)
(1988) provides:

"Any person in charge of • • •  an 
onshore facility shall, as soon as he has 
knowledge of any release • • • of a 
hazardous substance from such • • •
facility in quantities equal to or greater 
than [the reportable quantity), • • • 
notify the National Response Center • •  

" 

(a) CERCLA S 102, 42 U.S.C. § 9602
(1988), establishes threshold
quantities of hazardous substances
that, when released, will trigger
the reporting obligation under
S 103(a).

(b) EPA has published a list of the
threshold quantities at 40 C.F.R.
Part 302 (1990), Table 302.4--List
of Hazardous Substances and
Reportable Quantities.

(c) If the EPA has not designated a
reportable quantity for the hazardous
substance, CERCLA S 102(b) sets it
at one pound.

c. Once the problem is identified, the State, the
EPA, Levi, or other property owners in the
area, may initiate an investigation that
ultimately leads to a cleanup of the property.

d. The major risk for Levi is that he is an
"owner" of the property and is one of the
"potentially responsible parties" (PRP) who
may have to pay to clean up the hazardous waste

8Hazardous waste problems of this sort can arise from any 
number of past activities on the property, or activities on 
adjacent or nearby properties. For example, part of the land could 
have been used for a business that requires the mixing of 
chemicals--like farming. 
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problem. 

8. CERCLA liability of landowners.

a. CERCLA § 107(a), 42 u.s.c. S 9607(a) (1988),
imposes liability for hazardous waste problems
on the current "owner" and "operator" of a
facility.

b. Levi is an "owner" of the building. The
building is a "facility." Therefore, Levi is
jointly and severally liable for the cost
associated with cleaning up the hazardous
substances located on his property--unless he
qualifies for one of the three defenses listed
in CERCLA § 107(b).

9. CERCLA "innocent landowner" defense.

a. Levi has a defense if he can show that
release, and the damages resulting from
release, were caused solely by:

(1) 

(2) 

(3) 

An act of God; 

An act of war; or 

An act or omission of a third party 
is not: 

(a) An employee or agent of Levi.

the 
the 

who 

(b) In a "contractual relationship,"
directly or indirectly, with Levi.

b. Levi's first assertion would be: "I didn't do
anything, it was a 'third party• totally
unrelated to me."

( 1) However, CERCLA defines "contractual
relationship" broadly to include:

"[L)and contracts, deeds or other 
instruments transferring title or 
possession . . • .  " CERCLA § 101 (35) (A), 
42 U.S.C. S 9601(35) (A) (1988). 

( 2) Levi has a direct contractual relationship
with Martha through their sales contract
and the deed conveying the property from
Martha to Levi.
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c. 

d. 

e. 

{a) It is likely Levi has an indirect 
contractual relationship with all 
the other owners of the property. 

(b) It is likely Levi has an indirect 
contractual relationship with whoever 
the "third party" was who placed the 
hazardous substance on the property. 

Even though Levi has an indirect contractual 
relationship with the third party, he may be 
able to qualify for an exception to liability 
as an "innocent landowner" as defined by CERCLA 
§ 101{35){A), if: 

{ 1) Levi acquired the property "after the 
disposal or placement of the hazardous 
substance . .. at the facility . ... " 
and 

{2) Levi can prove that when he acquired the 
property he "did not know and had no 
reason to know" that the hazardous 
substance was disposed at the facility. 

CERCLA § 101 (35) {B) defines the "reason to 
know" standard as follows: 

"[T]he defendant must have undertaken, at the 
time of acquisition, all appropriate inquiry 
into the previous ownership and uses of the 
property consistent with good commercial or 
customary practice in an effort to minimize 
liability." 

To determine the level of "appropriate 
inquiry": 

"[T]he court shall take into account any 
specialized knowledge or experience on the part 
of the defendant, the relationship of the 
purchase price to the value of the property if 
uncontaminated, commonly known or reasonably 
ascertainable information about the property. 
the obviousness of the presence or likely 
presence of contamination at the property, and 
the ability to detect such contamination by 
appropriate inspection." 

(1) This requirement has given rise to the 
"Environmental Assessment" and 
"Environmental Audit" industry. 
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f. 

(2) The environmental "assessment" addresses 
the environmental condition of the 
property; the environmental "audit" 
evaluates the environmental compliance of 
the industry operating on the property. 

(3) The environmental assessment is commonly 
used to satisfy the "appropriate inquiry" 
requirement--and also allows the purchaser 
of property to determine whether the 
purchase should be completed at the stated 
price. 

( 4) The "level" of assessment will depend upon 
the facts of each case and what is found 
at each assessment stage. 

Ways to lose the innocent landowner defense: 

( 1) Recall, the third party, in any event, 
must be the sole cause of the release and 
damages resulting from the release. This 
is expanded in S 101 ( 35) (D) to include 
"any act or omission [of the defendant, 
that] caused or contributed to the release 
or threatened release •••• " 

(2) Must exercise "due care" with respect to 
the hazardous substance [once it is 
discovered]. 

(3) Must have taken "precautions against 
foreseeable acts or omission of any such 
third party and the consequences that 
could foreseeably result from such acts . . " or omissions •••• 

(a) For example, structuring a purchase 
contract with adequate 
representations and warranties 
concerning the environmental status 
of the property. 

(b) Allowing for adequate pre-closing 
inspections and appropriate 
conditions and covenants regarding 
environmental problems. 

( 4) You can lose the defense if you did 
everything right when you bought the 
property, but when you discover the 
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B. 

problem, 
someone 
problem. 

you transfer the property to 
else without disclosing the 

CERCLA § 101(35) (C). 

Buying Undeveloped Real Estate 

1. Have the same problems concerning hazardous 
substances that you have with developed real estate. 

2. If the client intends to develop the property, they 
should consider, in addition to the traditional 
zoning-type concerns, whether a dredge and fill 
permit is required under§ 404 of the Clean Water 
Act {CWA), 33 U.S.C. § 1344 (1988). 

a. 

b. 

c. 

d. 

CWA S 404 requires any person desiring to place 
dredged or fill material into the waters of the 
United States to obtain a permit from the Army 
Corps of Engineers. 

"Waters of the United States" can include 
placing dirt, etc. on dry land which can be 
classified by the Corps as "wetlands". 

( 1) Corps has defined wetlands as: "Those 
areas that are inundated or saturated by 
surface or ground water at a frequency and 
duration sufficient to support, and that 
under normal circumstances do support, a 
prevalence of vegetation typically adapted 
·for life in saturated soil conditions. 
Wetlands generally include swamps, 
marshes, bogs, and similar areas." 

( 2) The Corps ' definition has been upheld. 
United States v. Riverside Bayview Homes, 
Inc., 474 U.S. 121 (1985). 

Statute provides for categories of activity 
exempt from the permit requirement -- such as 
"normal farming, silviculture, and ranching 
activities." CWA S 404(f), 33 u.s.c. S 1344(f) 
(1988). 

Statute also authorizes the Corps to issue 
"general permits on a State, regional, or 
nationwide basis" for categories of activities 
that "will cause only minimal adverse 
environmental effects." CWA S 404 (e), 33 
u.s.c. § 1344(e) (1988). 
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3. 

e. United states .Y.,.. Marathon Development Corp., 
867 F.2d 96 (1st Cir. 1989). 

(1) Marathon Development, and Geoghegan, its 
senior vice-president, were indicted on 
25 counts of violating the Clean Water 
Act. 

(2) Marathon Development was building a 
shopping mall on 20 acres it owned. In 
constructing the parking lot, 
approximately five acres of the 20-acre 
tract were bulldozed and filled. 

(3) The Army Corps of Engineers brought this 
action because the 20-acre site contained 
"wetlands" and Marathon Development had 
not obtained a dredge and fill permit, 
under S 404 of the Clean Water Act, prior 
to commencing its development operations. 

(4) Marathon Development was fined $100,000; 
Geoghegan was fined $10,000 and sentenced 
to jail for six months. The sentence was 
suspended and Geoghegan placed on one year 
of probation. 

f. See Handout titled: "Activities Requiring 
Permits in the Regulatory Jurisdiction of the 
Kansas City District, Corps of Engineers~" 
Note: this map does not purport to identify 
all wetland areas. 

Projects which implicate "major Federal actions 
significantly affecting the quality of the human 
environment" will require an Environmental Impact 
Statement. National Environmental Policy Act 
(NEPA), S 102 (2) (C), 42 U.S.C. S 4332 (1988). 

a. A federal action includes: "projects and 
programs entirely or partly financed, assisted, 
conducted, regulated, or approved by federal 
agencies •••• " 40 C.F.R. S 1508.18(a) 
(1990). 

b. Scientists' Institute for Public Information. 
Inc. v. AEC, 481 F.2d 1079, 1088-89 (D.C. Cir. 
1973) (federal action is "whenever an agency 
makes a decision which permits action by other 
parties which will affect the quality of the 
environment."). 
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EVALUATE THE CERCLA/RCRA RISKS 

Owner /Operator 

Evaluate property acquisitions carefully. 

Evaluate sales of property carefully. 

Manage waste facilities to ensure hazardous 
substances are excluded. 

Provide for segregation of small quantity generator 
and household hazardous wastes. 

Address existing problems at waste facilities. 

Generator 

Avoid generation of hazardous substances unless 
the risk avoided justifies it. 

Arranging for Disposal 

Attempt to function as a regulator of waste 
disposal instead of a participant. 

Regulate waste disposal. 

Franchise vs. License 
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c. Purchase of Personal Property

1. 

2. 

3. 

Have the same sort of owner/operator liability under 
CERCLA. 

"Facility" includes "motor vehicles and rolling 
stock." CERCLA S 101(18), 42 U.S.C. S 9601(18) 
(1988). 

Facility defined broadly to include: 

" (A) any building, structure, installation, 
equipment, pipe or pipeline ( including any pipe into 
a sewer or publicly owned treatment works), well, 
pit, pond, lagoon, impoundment, ditch, landfill, 
storage container, motor vehicle, rolling stock, 
or aircraft, or 

"(B) any site or area where a hazardous substance 
has been deposited, stored, disposed of, or placed, 
or otherwise come to be located; but does not 
include any consumer product in consumer use or any 
vessel." 

CERCLA § 101(9), 42 U.S.C. § 9601(9) (1988). 

D. Representing Property owners and Operators

1. If the person or entity could be considered a legal
or equitable owner of the property, or an operator,
they are subject to CERCLA liability.

2. Investors.

a. Remains to be seen to what degree courts will
recognize business structures designed to limit
an investor's liability to the amount of money
they invested.

b. Limited partnership. May not be so limited for
CERCLA liability.

c. Stock ownership. Actually "own" a part of the
company's assets--including its hazardous waste
sites?

3. Charitable and governmental entities receiving
gifts.

a. Liable to the same extent as Levi.
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4. 

5. 

b. Can qualify for the third party defense when 
the person or entity acquires the facility by 
"inheritance or bequest." CERCLA S 101(35) (A) 
(iii). 

Fiduciaries. 

a. Liable to the same extent as Levi. 

b. Even though person or entity is a trustee, 
personal representative, or similar type of 
owner/operator holding the property as a 
fiduciary, they are subject to CERCLA 
liability. 

c. Requires the same sort of pre-acquisition 
inquiry that would be made if you were buying 
the property. 

Governmental subdivisions: City, County, State. 

a. Term "owner or operator" does not include State 
or local government when they: 

b. 

c. 

"(A] cquired ownership or control involuntarily 
through bankruptcy, tax delinquency, 
abandonment, or other circumstances in which 
the government involuntarily acquires title by 
virtue of its function as sovereign." 

CERCLA § 101(20) (D). 

Where there has been an involuntary acquisition 
of title by State or local government, the 
owner or operator is "any person who owned, 
operated, or otherwise controlled activities 
at such facility immediately beforehand." 
CERCLA § 101(20) (A) (iii). 

Government entity also entitled to third party 
defense if the property was acquired by it 
after the disposal took place and the facility 
was: "acquired ••• by escheat, or through 
any other involuntary transfer or acquisition, 
or through the exercise of eminent domain 
authority by purchase or agreement." CERCLA 
§ 101(35)(A)(ii). 
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IX. 

Leasing Transactions 

1. A lessee can be an owner or operator of the property 
under CERCLA. 

2. Lessor remains the owner of the property. 

3 . Lessor' s concerns: lessee might come onto the 
property and do something that will give rise to 
lessor/owner liability under CERCLA. 

4. Lessee's concerns: lessor, or somebody before the 
lessee acquires its interest, contaminated the 
property giving rise to liability for all current 
owners and operators. 

5. Often there will be a pre-lease environmental 
assessment and a second assessment once the lease 
terminates. 

REPRESENTING LENDERS 

A. New Concerns 

1. Traditional concern of the lender: make sure there 
is adequate collateral to secure the loan. 

2. If the property is contaminated, its value will be 
reduced and the lender's security will be reduced. 

3. Lender will traditionally retain and exercise broad 
management powers over the borrower when their loan 
appears to be in trouble. 

B. Protecting the Lender's Assets 

1. Concern under CERCLA is that the lender's assets can 
become subject to cleanup obligations associated 
with the collateral. 

2. Returning to Hypothetical #1, note that the First 
Bank of Downtown loaned Levi $140,000 to purchase 
the building. 

3. First Bank's status as a secured creditor will not 
give rise to CERCLA liability. 
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a. 

-
CERCLA S 101(20) (A). 

b. Note there are two requirements before First
Bank can qualify for this provision:

{l} Bank does not participate in the 
management of the facility; and

(2) Bank holds its interest as security.

4. Bank can lose its protected status when it:

a. 

b. 

c. 

Participates in the management of the facility. 
United States v. Fleet Factors Corp., 901 F.2d 
1550 {11th Cir. 1990). 

Acquires title to the property other than 
"primarily to protect his security interest." 
For example, when the Bank forecloses on the 
collateral and acquires title to the property. 
United States v. Maryland Bank & Trust co., 632 
F. Supp. 573 (0. Md. 1986).

Is brought in under § 107 (a) (3) as a person who 
"arranged for disposal or treatment • • •  or 
transport" of hazardous substances. 

5. National Oil and Hazardous Substances Pollution
Contingency Plan; Lender Liability Under CERCLA,
57 Fed. Reg. 18344 {April 29, 1992).

a. EPA attempts to provide guidelines on what is
"participation in management."

b. EPA attempts to mitigate the "foreclosure"
"ownership" problem.

c. NOTE: it is arguable that this rule may not
apply to private third-party actions under
CERCLA.

9 such as a deed of trust or mortgage. 
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x. REPRESENTING CLIENTS WITH TORT CLAIMS 

A. 

B. 

Extending State statutes of Liaitation 

1. Certain types of cases. 

a. CERCLA S 309, 42 U.S.C. S 9658 (1988) 
establishes a federal rule for determining when 
a state statute of limitation begins to run. 

b. Statute applies when the case involves: 

"(A)ny action brought under State law for 
personal injury, or property damages, which are 
caused or contributed to by the exposure to any 
hazardous substance, or pollutant or 
contaminant, released into the environment from 
a facility •••• " 

2. Extending the state commencement date. 

a. If the "commencement date" for running of the 
state statute is "earlier than the federally 
required commencement date, such period shall 
commence at the federally required commenceaent 
date in lieu of the date specified in such 
state statute." S 309(a) (1). 

b. § 309(a)(2) states that state law will 
establish the applicable statute of 
limitations, subject to the CERCLA rule 
concerning the "commencement date" for the 
state statute. 

The Federal Commenceaent Date 

1. 

2. 

§ 309 (a) (b(3) (A) defines the "federally required 
commencement date" as the "date the plaintiff knew 
(or reasonably should have known) that the personal 
injury or property daaages • • • were caused or 
contributed to by the hazardous substance or 
pollutant or contaainant concerned." 

S 309(a)(3) states that none of the rules in this 
section apply to a cause of action brought under S 
107. 
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PROFESSIONAL RESPONSIBILITY ISSUES 

XI. CONFLICTS

A. The Rule

B. 

1. Kansas Supreme Court Rule 226, Model Rules of
Professional Conduct, Rule 1. 7 Conflict of Interest:

2. 

General Rule:

"(a) A lawyer shall not represent a client if 
the representation of that client will be directly 
adverse to another client, unless: 

(1) the lawyer reasonably believes the 
representation will not adversely affect 
the relationship with the other client; 
and 

(2) each client consents after consultation.

(b) A lawyer shall not represent a client if
the representation of that client may be materially 
limited by the lawyer's responsibilities to another 
client or to a third person, or by the lawyer's own 
interests, unless: 

(1) the lawyer reasonably 
representation will not 
affected; and 

believes the 
be adversely 

(2) the client consents after consultation.
When representation of multiple clients
in a single matter is undertaken, the
consultation shall include explanation of
the implications of the common
representation and the advantages and
risks involved."

Can the attorney ever represent two parties in a 
"simple" real estate transaction? 

Comment to the Rule 

1. Can consultation and consent by all parties involved
"solve" the conflict problem?

2. "[W]hen a disinterested lawyer would conclude that
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the client should not agree to the representation 
under the circumstances, the lawyer involved cannot 
properly ask for such agreement or provide 
representation on the basis of the client's consent. 
When more than one client is involved, the question 
of conflict must be resolved as to each client." 

XII. COMPETENCY

A. The Rule

1. Kansas Supreme Court Rule 226, Model Rules of
Professional Conduct, Rule 1.1 Competence:

2. 

"A lawyer shall provide competent 
representation to a client. Competent 
representation requires the legal knowledge, skill, 
thoroughness and preparation reasonably necessary 
for the representation." 

Environmental laws are matters that require special 
legal knowledge. 

B. comment to the Rule

1. Comment on "Legal Knowledge and Skill"

a. "In determining whether a lawyer employs the
requisite knowledge and skill in a particular
matter, relevant factors include the relative
complexity and specialized nature of the
matter, the lawyer's general experience, the
lawyer's training and experience in the field
in question, the preparation and study the
lawyer is able to give the matter and whether
it is feasible to refer the matter to, or
associate or consult with, a lawyer of 
established competence in the field in 
question." 

b. "In many instances, the required proficiency
is that of a general practitioner. Expertise
in a particular field of law may be required
in some circumstances."

c. "A lawyer can provide adequate representation
in a wholly novel field through necessary
study. Competent representation can also be
provided through the association of a lawyer
of established competence in the field in
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XIII. 

2. 

question." 

Two options: 

a. Study and learn the area sufficient to provide 
competent representation, or 

b. Hire another attorney who possesses the 
requisite training to assist your client. 

3. As the law becomes more complex, general 
practitioners will become legal service "managers" 
for their clients. 

CLIENT COMPLIANCE 

A. The Rule 

1. 

2. 

3. 

Kansas Supreme Court Rule 226, Model Rules of 
Professional Conduct, Rule 1.16 Declining or 
Terminating Representation (in part): 

"(a) [A] lawyer shall not represent a client 
or, where representation has commenced, shall 
withdraw from the representation of a client if: 

(1) the representation will result in 
violation of the rules of professional 
conduct or other law; or 

(2) the client persists in a course of conduct 
involving the lawyer's services that the 
lawyer reasonably believes is criminal or 
fraudulent." 

The Comment on "Optional Withdrawal" notes: 

"Withdrawal is required if the client persists in 
a course of action that the lawyer reasonably 
believes is criminal or fraudulent, for a lawyer 
should not be associated with such conduct even if 
the lawyer does not further it." 

The violation of many environmental laws can be a 
"criminal" violation and a failure to comply with 
various monitoring, reporting, and notification 
requirements could be "fraudulent" as well as 
criminal. 
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B. 

4. 

5. 

6. 

Failure to disclose or to conceal known 
environmental problems to a third party may be 
considered "fraudulent." 

Consider also, Rule 2.1 Advisor: 

"In representing a client, a lawyer shall 
exercise independent professional judgment and 
render candid advice. In rendering advice, a lawyer 
may refer not only to law but to other 
considerations such as moral, economic, social and 
political factors, that may be relevant to the 
client's situation." 

Comment "Offering Advice" to Rule 2.1 provides, in 
part: 

"[W]hen a lawyer knows that a client proposes a 
course of action that is likely to result in 
substantial adverse legal consequences to the 
client, duty to the client under Rule 1.4 [Client 
Communication] may require that the lawyer act if 
the client's course of action is related to the 
representation." 

counseling Risks 

1. 

2. 

California v. InFerGene Co., California Municipal 
Court, Solano County, Case No. 096922 (May 30, 
1991). Felony Complaint Filed in InFerGene Case; 
Law Firm Named with Bankrupt Company, Officers, 22 
BNA Environment Reporter current Developments 490 
(June 21, 1991). 

24-count felony complaint against officers and 
employees of InFerFene Co. it#:Ui:!J;tiJt:::ri,~r::::1:1:~t?Jtflg 

tl&li!liliiili~:~ililiBllflllill!l.lllill':::::::sameinx 
XIV. TITLE OPINIONS 

A. Examiner's Environmental Obligations 

1. In Hypothetical #1 (Outline Page 117), Levi hired 
Albert Attorney to examine the abstract to the 
property Levi was buying. Assume the chain of title 
looked as follows: 
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Patent from u.s. to Kansas 
• 

• 

• 

1890 

state of Kansas to Cody Smith 
• 

• 

• 

1925 

Cody Smith to Teresa Smith 
Warranty Deed 

• 

• 

• 

1939 

Teresa Smith to Major Lead, Zinc smelting, Inc. 
Warranty Deed 

• 

• 

• 

1947 

Major Lead, Zinc smelting, Inc. to Doc Billard 
Warranty Deed 

• 

• 

• 

1949 

Doc Billard to Horizon Oil company 
Warranty Deed 

• 

• 

1955 

Horizon Oil company to Downtown Development Corp. 
warranty Deed 

2. 

• 

• 

• 

1987 

Downtown Development Corp. to Martha 
warranty Deed 

From the chain of title it is apparent that Martha 
has "marketable title" to the property. 

a. 

b. 

It is doubtful Albert Attorney cared much about 
what the various property owners did on the 
property--his only concern is whether the title 
they acquired, and conveyed, was complete. 

Kansas Title Standard 3.1 
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Examining Attorney, Standard 3.1 provides: 

"Objections and requirements should be made 
only when the irregularities or defects 
actually impair the title or reasonably can be 
expected to expose the purchaser or lender to 
the hazard of adverse claims or litigation 
[concerning title?)." 

Kansas Title Standards Handbook 5 (KBA 1990). 

3 • Should the names of the parties in the chain of 
title prompt the examiner to make any sort of 
statement concerning environmental liabilities? 

a. Depends upon the contract between the client
and the attorney as to what the attorney has
been hired to do.

b. This sticky problem can be avoided through:

(1) Consultation with your client to define
your role; and

(2) A disclaimer in the title opinion about
your role concerning the environmental
status of the property.

c. Model Rule of Professional Conduct 1.2, Scope
of Representation, provides:

"(c) A lawyer may limit the objectives of the
representation if the client consents after
consultation."

( 1) Comment to Rule 1. 2 indicates: " [ T) he
client may not be asked to agree to
representation so limited in scope as to
violate Rule 1.1 • • • • "

(2) Rule L 1 states: "A lawyer shall provide
competent representation to a client.
Competent representation requires the
legal knowledge, skill, thoroughness and
preparation reasonably necessary for the
representation."

d. The lawyer should alert their client to the
potential environmental liability issue in
general, but the lawyer, through the title
opinion process, need not be the person who
deals with the problem.

141 



e. For example:

"The scope of my representation in preparing
this title opinion is limited to my evaluation
of record title ownership to the property.
This title opinion does not address the
environmental status of the property. Before
purchasing the property you should take the
action necessary to ensure that there are no
environmental conditions affecting the property
which could impair its value or give rise to
your personal liability for the environmental
condition of the property."

f. Another approach would be to identify those
owners in the chain of ti t,l.e that tend to
indicate ownership by an entity that might
create environmental problems. This would also
need to be accompanied by the appropriate
statement defining the scope of your services.

B. Examiner's Obligations to Third Parties

1. If Albert is found to be liable to Levi for failing
to focus on who owned the property, can First Bank
also sue Albert for its loses?

2. Is it reasonable for First Bank to rely upon the
title opinion issued·to Levi?

a. For pure title matters?

b. For environmental matters?

3. Consider Pizel v. zuspann, 247 Kan. 54 (1990) where
the court adopts a balancing test developed by the
California courts to permit non-clients to recover
from an attorney for the attorney's negligence.

4. The factors enumerated in Pizel include:

a. The extent to which the transaction was
intended to affect the non-client;

b. The foreseeability of harm to the non-client;

c. The degree of certainty that the non-client
suffered injury.
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d. 

e. 

f. 

The connection between the attorney's conduct 
and the injury. 

The policy of preventing future harm. 

The burden imposed on the profession if 
liability is imposed under the circumstances. 

Pizel, 247 Kan. at 67-68. 
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Suggested Procedures and Checklists 

XV. MARSHALING ENVIRONMENTAL ISSUES IN 'l'RANSAC'l'IONS 

What Mattera? 

1. Evaluate whether your client is willing to accept 
certain environmental risks that cannot be avoided. 
Such as: 

2. 

3. 

a. The environmental assessment failed to disclose 
a serious environmental problem. 

b. Substances on 
classified as 
purchase may 
hazardous. 

the property that are not 
hazardous at the time of the 

be subsequently classified 

c. New laws, or changes in existing laws, may 
impose new obligations. 

d. The other responsible parties may not have any 
money to contribute, under CERCLA or a 
contractual indemnity, toward remedying 
environmental problems. 

Define the level of environmental risk your client 
is willing to accept. 

a. This will serve as a guide for evaluating 
proposed transactions. 

b. If the transaction does not fit the client's 
risk guidelines, you don't need to waste time 
evaluating the transaction. 

c. For example, suppose your client thinks the 
transaction dictates use of an effective 
indemnity to manage environmental risks. If 
the non-client refuses to agree to an 
indemnity, or doesn't have, or can't procure, 
the financial substance to back an indemnity, 
the client will not proceed further with the 
transaction. 

Evaluate the parties to the transaction to see if 
they "qualify." 

a. Do they have sufficient assets to honor a 
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cleanup order and an indemnity obligation? 

b. Are they likely to have sufficient assets to
honor obligations that may arise in the future?

c. Are they able to secure through insurance,
guarantees, or other means, the equivalent of
sufficient assets?

4. If the parties to the transaction meet the
"sufficient assets" test, are they willing to assume
environmental liabilities?

5. If willing to assume environmental liabilities, are
they willing to indemnify your client against loss
the client may suffer due to environmental
liabilities associated with the transaction?

6. In any event, the client should evaluate the
property carefully so that, to the maximum extent
possible, they do not have to rely upon the
performance of third-party contractual obligations
for protection.

a. Identify problem transactions and then avoid
them.

b. Identify problem transactions and, if the
client elects, permit the non-client to clean
up the property to an acceptable level before
closing.

c. If your client elects not to avoid a problem
transaction, they will at least have the
information required to effectively manage it.

(1) It is always easier to draft to address
a known problem as opposed to potential
and undefined problems.

(2) Structural changes in the transaction may
effectively eliminate the problem. For
example, if the problem area concerns
contamination on one acre of a ten-acre
tract, and the one acre is not essential
to the deal, don't buy the contaminated
acre.

d. Conducting a thorough pre-acquisition
environmental assessment of the property is
necessary to be eligible for the CERCLA
"innocent purchaser" defense.
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B. 

c. 

What Doesn't Matter? 

1. Don't waste time negotiating promises from a party 
who doesn't have the financial ability to perform. 

a. 

b. 

Remember that even if the party is unwilling 
to grant indemnities or assume environmental 
liabilities, they may still be liable as a 
matter of federal law. 

However, not even the federal government can 
get money out of a turnip--it would be easier 
for the government, and other third parties, 
to try and get it out of your client. 

2. Don't waste time negotiating contract details, such 
as purchase price, marketable title, and the like, 
until you have addressed the environmental liability 
and indemnity issues. 

a. If you can't come to terms on the environmental 
matters, there may be no need to proceed 
further. 

b. This is all part of the "qualification" process 
parties to a transaction must go through. 

Client Profiles: Procedures and Checklists 

1. Client A: acquiring property, wants to avoid or 
leverage environmental risk to the greatest degree 
possible .. 

2. 

3. 

4. 

See profile and checklist at page 4. 

Client B: acquiring property, willing to accept 
environmental risks that cannot be addressed through 
a pre-acquisition environmental assessment. 

See profile and checklist at pages. 

Client C: selling property, wants to avoid or 
leverage environmental risk to the greatest degree 
possible. 

See profile and checklist at page 6. 

Client D: selling property, willing to accept 
environmental risks associated with its period of 
ownership. 

See profile and checklist at page 6. 
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Client Profiles 

Client A: 
Client A wants to ensure that its environmental risk is 

minimized to the greatest degree possible before it becomes an 
"owner1110 or "operator1111 of property. The maximum level of 
protection can be provided by the following techniques: 

[] 

[] 

[] 

[] 

[) 

[] 

1. 

2. 

3. 

4. 

5. 

6. 

A thorough pre-acquisition environmental assessment which 
indicates the property is essentially "clean." 

The transferor of the property currently has substantial 
assets and is likely to have substantial assets in the 
future. 

The transferor of the property is willing to be 
responsible for environmental risks, including undetected 
risks, associated with the property. 

The transferor of the property is willing to indemnify 
Client A against any loss it may suffer associated with 
environmental risks. 

The environmental assessment firm is willing to be 
responsible for, and indemnify against, the negligence 
of its employees and subcontractors. 

The environmental assessment firm currently has 
substantial assets and is likely to have substantial 
assets in the future. 

1011owner" would seem to encompass anyone taking title to all 
or part of an interest in property. This could include taking 
"legal" title as a trustee, or taking title to any estate or 
interest in property--such as a mineral interest, severed surface 
interest, lease, license, or easement. 

1111operator" has been defined to include not only those who 
have "exercised actual control" but also those who have "authority 
to control." Nurad, Inc. v. William E. Hooper & Sons Co., 1992 WL 
113360 (4th Cir. May 29, 1992). Often the "authority to control" 
will derive from an ownership interest or rights granted by 
contract. 
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Client Profiles 

Client B: 

Client Bis willing to rely upon a pre-acquisition assessment 
to manage its risk. The focus will shift away from what the other 
parties to the transaction can provide and toward the assessment 
process. The following actions should be taken: 

[] 

[] 

[] 

l. A thorough pre-acquisition environmental assessment which
indicates the property is essentially "clean."

[] Client may be unwilling to accept properties where there
are uncertainties regarding their status.

[ J A more extensive environmental assessment may be employed
to try and resolve more uncertainties.

2. The environmental assessment :tirm is willing to be
responsible :tor, and indemnify against, the negligence
o:t its employees and subcontractors.

[] The integrity o:t the assessment process becomes more
important when it is being relied upon as the sole basis
:tor environmental liability protection.

[] This approach will 
concerns :from the 
consultants.

shift your liability/indemnity
seller to the environmental

[] Many environmental consulting :firms providing assessment
services :flatly refuse to alter their liability and
indemnity provisions--which are very :favorable to the
consulting :firm and unfavorable to their client.

3. 

[] 

[] 

The environmental assessment :tirm currently has 
substantial assets and is likely to have substantial 
assets in the :future. 

The signi:ticance of this requirement is substantially 
reduced i:t the consulting :firm refuses to assume any 
liability :tor its assessment work. 

The consul ting :tirm standard o:t care and indemnity issues 
should be addressed at the initial project bidding phase
-before you :focus on the details o:t the work to be 
performed. 
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Client Profiles 

Client C: 

Client C wants to ensure that its environmental risk as a 
seller is minimized to the greatest degree possible before the 
property passes out of its control. The maximum level of 
protection can be provided by the following techniques: 

[] 1. 

[] 2. 

[] 3. 

[] 4. 

[] 5. 

[] 6. 

[] 7. 

[] 8. 

A thorough pre-acquisition environmental assessment which 
indicates the property is essentially "clean." 

The transferee of the property currently has substantial 
assets and is likely to have substantial assets in the 
future. 

The transferee of the property is willing to be 
responsible for environmental risks, including undetected 
risks, associated with the property. 

The transferee of the property is willing to indemnify 
Client c against any loss it may suffer associated with 
environmental risks. 

The environmental assessment firm is willing to be 
responsible for, and indemnify Client C against, the 
negligence of its employees and subcontractors. 

The environmental assessment firm currently has 
substantial assets and is likely to have substantial 
assets in the future. 

Make full and accurate disclosures to the transferee 
concerning the property. 

Limit representations and warranties concerning the 
property. 

[] 9. Permit the transferee to conduct its own environmental
assessment of the property.

[] 1 o • Employ res tr i cti ve coven an ts to 1 imi t the types of 
activities that can be conducted on the transferred 
property. 
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Client Profiles 

Client D: 

Client Dis willing to accept environmental risks associated 
with its period of ownership, but does not want to accept risks 
associated with new environmental problems that may be created on 
the property after it transfers title. 

[] 

[] 

[] 

[] 

1. A thorough pre-acquisition environmental assessment which
indicates the property is essentially "clean."

[] As with Client c, the pre-acquisition assessment is used
to establish a defensible environmental baseline for the
property.

{] This is particularly important when the parties will be
assuming environmental liabilities for different periods
of time (pre-closing and post-closing).

2. 

3. 

Since cross-indemnities will be given, Client D should 
satisfy itself that the other parties are likely to have 
the assets required to respond under their indemnities. 

Consider employing restrictive covenants to limit the 
types of activities that can be conducted on the 
transferred property. 

[] This may avoid the issue from ever arising. The risk 
concerns transferring an otherwise "clean" property to 
a transferee who proceeds to contaminate the property. 

{] Depending upon the facts, and the scope of the baseline 
environmental assessment, it may be difficult, or

impossible, to prove that pre-closing activities did not 
contribute to the subsequent release. 

4. As with the Client C situation, the integrity of the
environmental assessment process is critical.
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D. Educating the Client

1. To effectively represent your client in this area
they will need some basic "environmental education."

2. The "Three Rs" of environmental reality:

a. Rarely will a property in the commercial
context be free of environmental concerns.

b. Rarely will a seller of property be able to
escape liability for environmental problems
associated with the property.

c. Rarely will a buyer of property be able to
escape liability for environmental problems
associated with the property.

3. The realities dictate that the client place
environmental considerations at the top of their
list of transactional concerns in any business deal.

a. Only in the environmental context can the
client engage in innocent, legitimate, and
lawful activity and become liable for cleaning
up somebody else's mess--perhaps created over
100 years ago.

b. The client's risk of loss is not limited to the
value of its investment in the property. There
is no limit on potential liability.

4. If the client is not adequately educated concerning
the risks, and techniques for dealing with risks,
they are likely to insist on unreasonable courses
of action which will impair your ability to
represent and protect their interests.

a. Unreasonable time restraints will be the most
common problem.

b. The "deal" cannot get in the way of sound
environmental business practices--even though
the client will often tell you: "I never had
to go through all this environmental crap the
last time I bought [leased] property."

c. It will cost money to do it right.

(1) Additional attorney time to negotiate,
draft, and negotiate some more, the
environmental provisions of the purchase
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agreement. 

(2) Expenses for environmental consultants to
conduct site assessments and render advice
concerning their findings.

(3) Additional attorney time to evaluate
environmental risks and assist the client
in deciding whether they should continue
with the transaction, walk away, or
exercise pre-closing cleanup options.

( 4) Additional attorney time to negotiate,
draft, and negotiate some more, specific
environmental agreements in the event
specific environmental problems are
identified that require special attention.

E. Client Letters

1. The first letter, to client Martha Rhodes, begins
the education process and suggests that the first
environmental consultant they should retain is an
attorney familiar with environmental law.

2. The second letter to the client is from the
environmental lawyer explaining the importance of
environmental issues associated with the deal and
how they might proceed with the transaction.

3. If the attorney handling the transaction elects to
not get an environmental lawyer involved, Client
Letters #1 and #2 can be modified to present direct
advice from the principal attorney handling the
transaction.
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Martha Rhodes 
President 

Client Letter # 1 

20 November 1992 

Capitol Development Systems, Inc. 
1700 College 
Topeka, Kansas 66621 

Re: Proposed Purchase of "Jackson Corner" Real Estate 

Dear Martha: 

I am very pleased to have the opportunity to work with you 
and Capitol Development in structuring a transaction to acquire the 
Jackson Corner property we discussed. It is my understanding that 
you want me to participate in the negotiation and preparation of 
the purchase agreement and other documents required to complete 
the purchase and to assist you in closing the transaction. I will 
keep a record of the time I spend on this matter and bill you for 
my time and expenses on a monthly basis. My hourly rate is $100 
per hour; expenses such as postage, copying, travel, and any other 
expenditures that may be required in representing you, will be 
charged according to the attached "Expense Schedule." 

A preliminary matter you should consider before we begin to 
negotiate this transaction concerns your potential liability for 
environmental problems associated with the Jackson Corner property. 
Although I am not aware of the environmental status of the Jackson 
Corner property, there are several very important environmental 
"facts of life" you must consider. Various federal and state laws 
governing the cleanup of contaminated property impact how you must 
go about acquiring property, including the Jackson Corner property. 
Simply put, if you purchase a property that is contaminated, you 
can become liable for cleaning up the property as the current 
•owner.• For example, you could pay $100,000 for a property and 
years later have environmental authorities order you to remedy 
previously unknown environmental problems associated with the 
property. If it cost $5,000,000 to clean it up, you could be 
required to spend, or reimburse others, for the full cost of the 
cleanup--$5,000,000. 

Because of this potential for massive environmental liability, 
a major part of any transaction today must involve the 
identification, evaluation, and allocation of environmental risks. 
To the extent feasible, you want to know the environmental status 
of the property you are acquiring. Therefore, the purchase 
agreement will need to provide you with the opportunity to conduct 
a "due diligence" review of the property to try and identify 
environmental problems. Unfortunately, many serious environmental 
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MARTHA RHODES - Page 2 
November 20, 1992 

problems are not readily apparent from a simple visual inspection 
of the property in its current state. A more extensive review of 
the property's history, and that of adjacent properties, will be 
required. 

We will need to hire environmentai consultants to assist in 
the due diligence process. The first consultant will be an 
environmental lawyer who can participate in negotiating and 
drafting the precise purchase agreement language to address 
environmental matters. I have an environmental lawyer in mind who 
can assist us. His [her] name is ____________ , who is 
with the law firm of------,�,_-,---,�-�-------,--,-___,.--...-- in

• Although his [her] rate is $160/hour, 
---.---------------

his [her] knowledge of the subject matter should actually save you 
time and money in dealing with the environmental issues associated 
with this transaction. I would recommend that we get the 
environmental lawyer involved immediately so he [she] can help us 
to identify: the potential environmental risks posed by the 
transaction, the issues that must be addressed in any agreement 
with the seller, and the level of technical environmental 
assessment expertise that may be required. 

After you have had an opportunity to consider the matters 
discussed in this letter, please give me a call and we can discuss 
how you wish to proceed. 

Sincereiy; 

Doc Hillard 
Attorney At Law 
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Martha Rhodes 
President 

25 November 1992 

Client Letter #2 

Capitol Development Systems, Inc. 
1700 College 
Topeka, Kansas 66621 

Re: Proposed Purchase of "Jackson Corner" Real Estate 

Dear Martha: 

I spoke with Doc Hillard today concerning your interest in 
acquiring the Jackson Corner property. I welcome the opportunity 
to work with Doc in assisting you and Capitol Development with the 
environmental issues associated with this transaction. As Doc told 
you my hourly rate is $160 per hour. I will provide you with a 
detailed billing for my time and related postage, copying, 
telephone, and travel expenses. 

As we prepare to structure this transaction,. you must keep 
several environmental facts in mind: 

1. Upon purchasing the property, your company will become 
a current "owner" of the property and pursuant to the Comprehensive 
Environmental Response, Compensation, and Liability Act (CERCLA or 
the "Superfund" law) Capitol Development will be subject to strict 
liability for any "release" or "threat of a release" of "hazardous 
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MARTHA RHODES - Page 2 
25 November 1992 

substances" from the property. 1 

2. It does not matter that Capitol Development never brought 
the substances to the property, nor did anything to cause or 
contribute to the release. 

3. Capitol Development's liability is for all practical 
purposes unlimited--however much it takes to clean up the site to 
the Environmental Protection Agency's (EPA), or Kansas Department 
of Health and Environment's (KDHE), standards. Liability is not 
limited to the purchase price and in some situations even 
bankruptcy may not shield assets from cleanup obligations. 

4. When dealing with a closely-held company, like Capitol 
Development, the EPA may be inclined to go after personal assets 
of the major stockholder(s), managing officers, and directors of 
the company. 

5. Things on the property that are not considered hazardous 
today can be declared hazardous in the future, thereby triggering 
a cleanup obligation that did not exist at the time Capitol 
Development purchased the property. Nevertheless, Capitol 
Development will be obligated to conduct any required cleanup at 
its expense. 

6. If there are hazardous wastes or substances on the 
property after the deal is closed, and Capitol Development takes 
action to dispose of them, Capitol Development will incur potential 
liability to contribute to a cleanup of any facility where the 
wastes or substances are taken. For example, if the hazardous 
wastes are taken to the XYZ Hazardous Waste Disposal Site, if there 
is ever a need for a cleanup at the XYZ Site, Capitol Development 
could be forced to pay for the cleanup. 

7. If there are underground or aboveground storage tanks on 
the property after the deal is closed, Capitol Development could 
become liable for the proper maintenance or removal of the tanks 
and for any cleanup associated with past leaks from the tanks. 

8. One narrow defense to CERCLA liability exists, called the 
"innocent purchaser" defense. To qualify for this defense no 
"disposal" affecting the property can take place after Capitol 
Development takes title. However, prior to taking title Capitol 
Development must also make "all appropriate inquiry into the 

1If Capitol Development enters into possession of the property 
prior to the transfer of title, it may be held liable under CERCLA 
as an "operator." 
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MARTHA RHODES - Page 3 
25 November 1992 

previous ownership and uses of the property consistent with good 
commercial or customary practice in an effort to minimize 
liability." 

9. Capitol Development, pursuant to CERCLA, may be able to 
recoup some of its cleanup costs from prior owners and prior 
operators of the property. However, this assumes Capitol 
Development has not limited its statutory recovery right by 
contract. It also assumes Capitol Development is able to invest 
in the attorney fees and litigation costs required to pursue such 
action. In any event, if prior owners and operators don't have the 
funds to reimburse Capitol Development, Capitol Development will 
most likely suffer the total loss. 

Although CERCLA and similar laws make any property transaction 
a rather scary proposition, the laws are designed to encourage 
prospective owners and operators to inquire into the environmental 
status of the properties they buy, sell, or lease. This means your 
front line defense against these potential liabilities is to 
discover, prior to closing, the environmental problems associated 
with the property. This will require varying degrees of assessment 
performed by environmental professionals to investigate and 
characterize the property's environmental condition. This will 
require time to complete--and additional cost to conduct the 
necessary assessment of the property. If you plan to borrow money 
for this transaction, you will most likely be required to conduct 
a certain level of environmental assessment as a condition to your 
financing. We need to ensure that the environmental professionals 
and assessment program we select will, at a minimum, comply with 
your lender's requirements. 

Keeping the foregoing thoughts in mind, lets get started with 
the process of screening the property and the people who will be 
selling the property. 

Step #1: Your Rough Assessment of the Property Involved 

In light of what you now know about environmental risks, I 
want you to evaluate the proposed transaction to determine whether 
there are obvious risks that make this deal unacceptable. 2 Your 
initial discussions with the owner should address whether they know 
of any actions, threatened or pending, concerning the environmental 

2often the greatest risks are not "obvious." Therefore, your 
rough characterization of the property is not in lieu of a site 
assessment by an environmental professional. However, it can serve 
to screen properties which pose obvious risks which a purchaser is 
not willing to mess with. 
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status of the property. You should ask them what they know about 
the property, their operations on the property, past spills and 
environmental problems, and their knowledge of past uses of the 
property and past and present activities on adjacent lands. Ask 
them whether they have ever used or manufactured hazardous 
materials on the property, or generated hazardous wastes. You 
should take notes and keep a record of what they tell you. 

You should attempt to determine, from a visual inspection of 
the property, whether there are obvious environmental issues--such 
as drums of material strewn about the property, waste piles, 
discolored soil. After you complete your assessment of the 
situation, give me a call and we can discuss whether you desire to 
proceed to the next step, which concerns an evaluation of the 
seller. 

Step #2: Your Rough Assessment of the Seller 

What is the seller worth? If the seller's net assets are 
limited, it means that any promise by the seller to pay for cleanup 
costs or otherwise indemnify you against liabilities will not be 
worth much. Of course, even if they have unencumbered assets 
today, there is no guarantee they will have assets in the future 
when a problem is discovered. These are risks that cannot be 
controlled unless a portion of the purchase price is held back in 
escrow to \ecure their promise to remedy problems and indemnify you
from loss. 

If the seller's net worth is weak, the property assessment 
takes on even greater importance. However, if the seller has a 
substantial net worth, and is an established enterprise, the next 
step will be to determine whether they will agree to assume certain 
environmental liabilities and indemnify Capitol Development in the 
event it is drug into a cleanup dispute. 

Step #3: Will the Seller Assume Environmental Risks and Indemnify? 

Many of the environmental risks associated with becoming an 
owner or operator of property cannot be eliminated by a thorough 
environmental assessment. For example, the assessment may not 
disclose the problem, or the material at the site may not be 
classified as a hazardous substance at the time of the assessment. 
These and other significant risks should be specifically assigned 

3Even this is of limited value since your cleanup liability 
could easily exceed the amount in escrow or the total purchase 
price. 
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MARTHA RHODES - Page 5 
25 November 1992 

by the purchase agreement to either the seller or buyer. In our 
case, we want the seller to assume any liability for environmental 
conditions created on the property prior to the transfer of title 
to Capitol Development. We also want the seller to agree to 
indemnify you against any loss you may suffer due to claims arising 
out of such pre-closing conditions. 

If the seller refuses to assume this liability and to 
indemnify Capitol Development, or demands that Capitol Development 
assume such liabilities and indemnify the seller, you will need to 
decide whether the environmental risk is such that there is no need 
to proceed with trying to negotiate a purchase agreement. Once the 
parties have a general understanding concerning the assignment of 
environmental liabilities and indemnities, the next step will be 
for me to prepare the environmental terms of the purchase 
agreement. 

Step #4: Prepa.re Draft of EnvirollIIJental !'er.ms 

We will not worry about this step until you are satisfied that 
the issues in Steps l through 3 have been resolved to your 
satisfaction. Once we have come to a general understanding with 
the seller on the environmental terms, then you and Doc can begin 
to focus on the other terms of the transaction--such as purchase 
price, financing, title requirements, and closing. However, due 
to the critical nature of the environmental issues involved with 
this transaction, there is really no need to proceed with the other 
portions of the transaction until you know the environmental terms 
of the deal will be acceptable to Capitol Development. 

I know I have presented you with a lot to digest in this 
letter. After you have had a chance to read and reflect on what 
I have said, give me a call at (913) 231-1010 Ext. 1676 and we can 
discuss any questions or concerns you may have about the 
environmental issues we need to deal with in this proposed 
transaction. I look forward to working with you and Doc on this 
matter. 

DEP:dep 
cc: Doc Hillard 

Sincerely; 

David E. Pierce 
Of Counsel 
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XVI. CONTRACT TECHNIQUES 5 LANGUAGE 

A. What Contracts? 

B. 

1. Acquisition documentation. 

2. 

a. Acquisition agreement. 

b. Deed, assignments, titles, bills of sale. 

Consultant documentation. 

a. Environmental assessment agreement. 

b. Other related service agreements: drilling 
compani~s, laboratories testing samples, etc. 

Representations, warranties, Assumptions, and Indemnities 

1. Representations 

a. statements by a party that are to be taken as 
fact. 

b. 

c. 

If not accurate, the other party may: 

(1) Seek contract remedy of rescission if the 
representation is fraudulent or material. 

(2) Seek tort remedies if the representation 
is fraudulent and material. 

An inaccurate representation of fact that is 
material or fraudulent, is"misrepresentation." 

(1) 

(2) 

(3) 

(4) 

Fact: past events and present 
circumstances--not future events. 

Half-truths: failure to disclose all the 
relevant information necessary to avoid 
an inaccurate implication. 

Concealment: an affirmative act intended 
or known to be likely to keep another 
person from learning a fact. 

Non-Disclosure where other Party Mistaken: 
party is aware other party is mistaken as 
to a fact regarding a basic assumption. 
See generally Restatement (Second) of 
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d. 

e. 

Contracts S 161 (1981). 

The Restatement (Second) of Contracts defines 
the term "fraudulent" broadly as follows: 

"(1) A misrepresentation is fraudulent if the 
maker intends his assertion to induce a party 
to manifest his assent and the maker 

(a) knows or believes that the assertion 
is not in accord with the facts, or 

(b) does not have the confidence that he 
states or implies in the trust of the 
assertion, or 

(c) knows that he does not have the basis 
that he states or implies for the assertion." 

Restatement (Second) of contracts § 162 (1981). 

The comment to S 162 states: The "scienter" 
requirement for fraud under this section can 
be met in several ways. 

(1) "First, it is clearly met if the maker 
knows the fact to be otherwise than as 
stated. However, knowledge of falsity is 
not essential, and it is sufficient •• 

if he believes the assertion to be 
false." 

( 2) "Second • if the maker, lacking 
confidence in the truth of his assertion 
that he states or implies, nevertheless 
chooses to make it as one of his own 
knowledge rather than one merely of his 
opinion. This is so when he is conscious 
that he has only a belief in its truth and 
recognizes that there is some chance that 
it may not be true." 

(3) "Third • • • if the maker has said or 
implied that the assertion is made on some 
particular basis, such as his personal 
knowledge or his personal investigation, 
when it is not so made. This is so even 
though the maker is honestly convinced of 
its truth from hearsay or other source 
that he believes is reliable." 
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2. 

f. The foregoing concepts become important when 
a party attempts to hedge their representations 
by statements such as "to the best of Seller's 
knowledge." 

g. The contract should clearly state what will 
· happen if a representation is not accurate. 

h. 

(1) Condition to closing? 

(2) Tied into an indemnity? E.g.: "Seller 
agrees to Indemnify Purchaser against any 
Loss Purchaser may suffer because a 
representation or warranty is not 
accurate." 

Ultimate goal: to fashion a statement of facts 
that would present the ideal situation for the 
party you are representing. For example: 

(1) Property that is in compliance with all 
environmental laws. 

(2) Property that does not contain any 
hazardous substances or other substances 
that could give rise to environmental 
liabilities. 

( 3) Property that does not contain underground 
storage tanks or other underground 
enclosures. 

(4) Property that does not contain any 
asbestos. 

Warranties 

a. "A promise that a proposition of fact is true." 
Black's Law Dictionary 1586 (6th Ed. 1990). 

b. Representations refer to past or present 
circumstances; warranties are a promise, that 
the fact will continue to exist, or be 
accurate. It also suggests that the warranting 
party will indemnify the other party for any 
losses in the even the warranty is breached. 

c. Typically the contract will refer to 
"representations and warranties" indicating the 
statements relate to: 

(1) Past fact and present circumstances. 
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( 2) A promise that the facts are as 
represented. 

( 3) A promise to respond in damages if the 
facts are not as represented. 

(4) A right to rescind the contract, or refuse 
to close, if the facts are not as 
represented. 

3. Assumptions of Liability 

a. 

b. 

c. 

d. 

e. 

Environmental liabilities are 
allocated between the parties. 

typically 

For example: "Seller agrees to be responsible 
for any Environmental Liability relating to the 
ownership, use, or occupancy of the property, 
by Seller or other persons, on or before the 
closing date." 

Often the assumption of liability is merged 
with indemnity covenant. 

In any event, the assumption as to 
environmental matters should be express. 

"As is" type language may not get the job done. 

{l) See, e.g., Southland Corp. v. Ashland Oil, 
Inc., 696 F. Supp. 994 (D.N.J. 1988) 
("assets are sold on an 'as is, where is' 
basis without warranty or guarantee" not 
good enough; "a clear transfer or release 
of future 'CERCLA-like' liabilities is 
required • " to escape CERCLA 
liability. 

(2) Channel Master Satellite Systems, Inc. v. 
JFD Electronics Corp., 702 F. Supp. 1229 
(E.D.N.C. 1988) ("as is" is merely a 
"warranty disclaimer" that will not shift 
liability to purchaser). See also 
International Clinical Laboratories, Inc. 
v. Stevens, 710 F. Supp. 466 (E.D.NY. 
1989). 

4. Indemnity Agreement 

a. An agreement to reimburse a party 
contract for losses contemplated 
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indemnity agreement. 

b. CERCLA S 107(e), .42 u.s.c. S 9607(e) (1988)
provides, in part:

"(1) No indemnification, hold harmless, 
or similar agreement or conveyance shall be 
effective to transfer from the owner or 
operator of any vessel or facility or from any 
person who may be liable for a release or 
threat of release under this section, to any 
other person the liability imposed under this 
section. Nothing in this subsection shall bar 
any agreement to insure, hold harmless, or 
indemni:ty a party to such agreement for any 
liability.under this section." 

c. The Oil Pollution Act has an identical
provision but is broken out in separate
sections to make it clear that indemnity
agreements are permissible, but they do not
eliminate the indemnified party's base
liability to the government or third parties.
OPA § 1010, 33 U.S.C.A. S 2710 (West Supp.
1992)

d. Two courts have interpreted CERCLA § 107(e) to
prohibit indemnity agreements among PRPs.
Therefore, an indemnity would only protect the
indemnified party if they were not a PRP.

(1)

e. However, all other courts addressing the issue
to date have held that indemnity agreements are
enforceable among the parties to the agreement.

(1)

f. Indemnity agreements are required to deal with
residual risks that cannot be eliminated during
the "due diligence" phase of the transaction.

c. Inspections

1. The main protection against environmental
liabilities is to discover and evaluate them before
the transaction is closed.

2. This is an area where it is actually in the best
interests of both parties to permit a thorough pre
closing environmental investigation of the property
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XVII. 

D. 

A. 

3. 

4. 

5. 

or business being sold. 

Getting the "bad news" out in the open and dealing 
with it is the only way to effectively marshal 
environmental problems. 

Should provide for adequate time to conduct all 
necessary inspections and to evaluate the results. 

Results acceptable to the buyer should be a 
condition to closing •. 

a. 

b. 

Seller may demand the option to correct 
problems. 

Buyer should retain broad discretion as to 
whether the problem has actually been resolved. 

Definitions 

1. The use of defined terms in the environmental 
matters portion of the contract can avoid unduly 
wordy operative provisions. 

2. Often the negotiation will focus on definitions that 
expand or contract the scope of the operative 
provisions. 

3. Should consider areas where 
definitions are too narrow. 

the statutory 

a. For example, under 
substance" does not 
natural gas. 

CERCLA a "hazardous 
include petroleum or 

b. The contract definition should be expanded to 
include these substances. 

ENVIRONMENTAL DUE DILIGENCE 

Defined 

1. The process of conducting a pre-acquisition inquiry 
into the environmental status of a property or 
business. 

2. The focus and scope will vary depending upon the 
circumstances: 

a. Asset Purchase--focus may be merely on 
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liabilities associated with the asset and the 
�bili ty to use the asset for a particular 
purpose. 

(1) May involve permitting issues; or 

(2) May focus solely on existing or potential
liabilities associated with the asset.

b. Business Purchase--focus will be broader and
consider the ability of the business to operate
under existing and anticipated environmental
requirements.

B. Audit, Assessment, and Transaction Screen

1. An environmental "audit" generally focuses on a
business' compliance with environmental
requirements. It can be a very time-consuming and
costly proposition depending upon the nature and
size of the business being audited.

2. An environmental "assessment" is a more limited
undertaking and is typically designed to identify
possible environmental liabilities associated with
an asset or group of assets.

3 • 

a. Phase I Environmental Assessment: an extensive
review of available records to ascertain the
possible environmental history of an asset.
Typically includes a site visit to visually
inspect the asset for signs of possible
environmental problems.

b. Phase II Environmental Assessment: Usually
undertaken when problems or uncertainties are
identified during the Phase I Assessment. The
Phase II is designed to collect soil and water
samples from the property and perform basic
chemical tests to determine the presence of
contaminants.

The "transaction screen" is a more limited records 
review and inspection of the asset to collect 
information for use in deciding whether a Phase I 
Environmental Assessment is warranted. 

a. This activity may be performed by someone who
is not an environmental professional to
determine whether an environmental professional
should be engaged.
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4. 

b. The transaction screen will probably be used
most often to evaluate residential, farm, and
mutli-family residential properties.

There is no uniformity in what is meant by a Phase 
I or Phase II Environmental Assessment, nor is there 
uniformity with regard to a Transaction Screen. 

a. Numerous organizations are scrambling to carve
out a niche for their members in the emerging
environmental due diligence industry.

b. The meaning is typically defined by the party
seeking services from an environmental 
contractor--or whatever the environmental 
contractor is "selling." 

c. ATSM, formerly the American Society for Testing
and Materials, has completed the most
comprehensive attempt at standardization to
date with regard to the Transaction Screen and
the Phase I Environmental Site Assessment.

(1) Standard E.50.02.1 Standard Practice for
Environmental Site Assessments,
Transaction Screen Process, Working
Document, June JO, 1992 (not final).

(2) Standard E.50.02.2 Standard Practice for
Environmental Site Assessments, Phase I
Environmental Site Assessment PRocess,
Working Document, June JO, 1992 (not
final).

c. Attorney Opinions

1. Attorney opinions are sometimes requested to confirm
matters stated in the representations and warranties
of a purchase or loan agreement.

2. In the environmental area it is difficult for
attorneys to make such opinions unless they conduct
their own due diligence review of the facts and
applicable law.

a. Attorneys typically rely upon factual
statements prepared by company officers or
others having, presumably, first-hand knowledge
of the facts. These will be stated as
"assumptions" on which the attorney is relying
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3. 

b. 

in rendering their opinion. 

Attorneys typically rely upon reports of 
engineers or statements of regulatory officials 
as further "assumptions." 

A more productive approach would be to avoid the 
formal opinion approach and instead request the 
attorney (and engineers, etc.) to perform a due 
diligence investigation and identify the major areas 
of risk associated with the transaction. 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

a. 

b. 

c. 

The parties rendering the "report" do not have 
to hedge their comments the way they would in 
an "opinion." 

The party requiring the opinion, such as a 
lender, can then use the report to evaluate the 
associated environmental risks. 

For example, a report might indicate that the 
plant is operating under a NPDES permit which 
is still in effect and that all compliance and 
monitoring reports indicate that the plant's 
effluent complies with the permit parameters. 
It might also indicate that the KDHE considers 
the plant to be operating in compliance with 
its permit. 

(1) In an opinion the attorney may be asked I 
to certify that the discharge from the 
plant into the Kansas River complies with 
the requirements of the Kansas and federal 
Clean Water Acts. To do this, the I 
attorney may require an engineering study 
to evaluate the permit parameters and to 
test the actual effluent coming out of the I 
registered outfall. 

· ( 2) The additional expense and effort may not I 
off er the party demanding the opinion that 
much more protection. These matters need 
to be focused on when the opinion is 1 requested. 
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XVIII. 

B. 

ENVIRONMENTAL CONSULTANTS 

Audits and Assessments 

1. 

2. 

3. 

Anybody can legally perform an environmental audit 
of assessment. Just as there are no guidelines 
concerning what should be done in an audit or 
assessment, there are no guidelines as to who should 
perform the audit or assessment. 

Buyer beware. 

Audits and assessments are routinely performed by 
engineering firms that have environmental expertise. 

a. 

b. 

Audits are also performed by law firms and 
lawyers who have expertise with the laws that 
are being audited, such as EPCRA or RCRA 
compliance. 

Assessments are, and will increasingly be, 
performed by individuals and firms that may not 
have any particular technical expertise in the 
sciences or the law. 

(1) Their skills will develop around what is 
required for a Phase I Environmental 
Assessment which is primarily a records 
search and an trained eye for identifying 
environmental "red flags" on the property. 

(2) They may also serve as "brokers" by 
putting environmental assessment packages 
together by subcontracting for technical 
and legal expertise. 

Problems with the "Established" Consultants 

1. 

2. 

Common advice in this area is to hire an 
environmental consulting firm that is established 
with professionals who are experienced with the 
problems you are likely to encounter, and insured. 

However, insurance may be a mixed blessing for the 
consumer. 

a. The insurer typically requires, as a condition 
to coverage, that the contractors services 
contract include some of the most onerous 
limitations or liability, assumptions of 
liability by the consumer, and indemnities by 
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3. 

4. 

5. 

b. 

the consumer, that you will ever encounter. 

What good is the insurance if you can't 
negotiate a ·reasonable standard of care that 
would entitle you to recover for the. 
consultant's negligence? 

(1) May be able to attack certain provisions 
of the contract as being against public 
policy. 

( 2) However, this is never a satisfactory 
resolution. 

Generally, most "established" environmental 
consulting firms flatly refuse to negotiate the 
liability and indemnity provisions in their service 
contracts. 

Part of the consultant selection process should 
include a pre-bid letter which includes an 
acceptable standard of care as one of the conditions 
for submitting a proposal--or doing business with 
your bank or company. 

a. The repeated consumer may be able to negotiate 
a better package deal--such as a bank or large 
company. 

b. As the business becomes more competitive, and 
liabilities are better defined, the consultant 
liability provisions may become more 
negotiable. 

To the extent possible, the buyer/seller indemnities 
should address the liabilities associated with the 
environmental assessment process. 

XIX. KEEPING YOUR CLIENT OUT OF JAIL 

A. This is Serious stuff 

1. The issues we deal with in the environmental arena 
assume, in some instances, the legal significance 
of attempted murder. 

2. There is a growing trend to.deal with environmental 
violations as criminal conduct. 
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B. 

3. Goal should be to ensure that if your client falls 
out of compliance, you can make a case for civil, 
as opposed to criminal, punishment. 

Daaage control: civil Penalty va. criminal Indictment 

1. Department of Justice, on July 1, 1991, released a 
document titled: Factor■ in Decision■ on Criminal 
Prosecutions for Environmental Violations in the 
context of Significant Voluntary compliance or 
Disclosure Efforts by the Violator (herein called 
DOJ Policy). 

2. Goals sought under the DOJ Policy: 

a. Encourage self-auditing, 
voluntary disclosure 
violations. 

self-policing, and 
of environmental 

b. Give federal prosecutors direction concerning 
the exercise of prosecutorial discretion in 
environmental criminal cases. 

c. Achieve some nationwide consistency in 
selecting cases for criminal prosecution. 

3. DOJ Policy caveats: 

4. 

a. Not an exhaustive list of factors to consider. 

b. Discretion to prosecute still "rests entirely 
in the prosecutor's discretion." 

c. Criteria are: 

"[I]ntended only as internal guidance to 
Department of Justice attorneys. They are not 
intended to, do not, and may not be relied upon 
to create a right or benefit, substantive or 
procedural, enforceable at law by a party to 
litigation with the United States, nor do they 
in any way limit the lawful litigative 
prerogatives, including civil enforcement 
actions, of the Department of Justice or the 
Environmental Protection Agency." 

Factors to be considered: 

a. Most important factor--is the law and evidence 
sufficient to support a successful prosecution. 

171 



b. 

c. 

d. 

Has there been voluntary, timely and complete 
disclosure of the matter under investigation? 

(1) Disclosure not otherwise required by law. 

(2) Disclosure before regulatory authority 
discovers the problem. 

Has there been cooperation and a willingness 
"to make all relevant information (including 
the complete results of any internal or 
external investigation and the names of all 
potential witnesses) available to government 
investigators and prosecutors"? 

Is there a "regularized, intensive, and 
comprehensive environmental compliance program" 
in place? 

(1) Environmental compliance or management 
audit. 

(2) Compliance program that "includes 
sufficient measures to identify and 
prevent future noncompliance". 

( 3) Adopted in a timely manner and in good 
faith. 

( 4) Strong "institutional policy" to comply 
with all environmental requirements. 

(5) Safeguards that go beyond existing law to 
prevent noncompliance. 

(6) Regular procedures, including internal or 
external compliance and management audits, 
to evaluate, detect, prevent, and remedy 
circumstances similar to those that led 
to the noncompliance. 

(7) Procedures and safeguards to ensure the 
integrity of audits. 

(a) Implement audit recommendations. 

I 
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(b) Resources committed to the program. I 
(8) Environmental compliance considered in 

evaluating employee and departmental 
performance. 
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e. Other relevant factors:

(1) Extent of noncompliance; is it pervasive
and systemic.

(2) Internal disciplinary action and 
communication of actions to employees.

(3) Prompt attention to eliminate problems.
"Considerable weight should be given to
prompt, good-faith efforts to reach
environmental compliance agreements with
federal or state authorities, or both."

5. "In the ideal situation, if a company fully meets
all of the criteria, the result may be a decision
not to prosecute that company criminally. Even if
satisfaction of the criteria is not complete, still
the company may benefit in terms of degree of
enforcement response by the government."

c. Federal Sentencing Guidelines for Corporations and Other
Organizations convicted of Criminal Offenses

1. Federal Sentencing Guidelines for Organizations
became effective November 1, 1991.

2. 1987 Guidelines dealt mainly with sentences for
individuals.

3. Establishes "base fines" which can be adjusted by
"minimum and maximum multipliers."

4. Factors that increase the multipliers:

a. Pervasive involvement, tolerance or willful
ignorance of the unlawful conduct by high level
personnel.

b. Prior adjudications (administrative, civil, or
criminal) for similar conduct.

c. Violation of a judicial order in committing the
offense.

d. Obstruction of justice during the investigation
or prosecution of the offense.

5. Factors that may reduce the culpability score:

a. An effective program designed to detect and
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prevent the criminal activity--that was in 
existence prior to the investigation. 

(1) Standards and procedures for compliance;
in writing and distributed to all· 
personnel. 

(2) Assignment of specific high level 
personnel to oversee the program.

(3) Detection and monitoring program.

(4) Prompt response to problems.

(5) Employee disciplinary procedures.

(6) Employee training.

(7) Channel for "whistle-blowers" to report
offenses.

b. Prompt disclosure of the violation prior to the
investigation.

c. Cooperation with the government or acceptance
of responsibility for the offense.
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