
• 

ETHICS OF OIL AND GAS DRAFTING 

DAVID E. PIERCE 
Professor 

Washburn University School of Law 
Topeka, Kansas 

State Bar of Texas 
31TH ANNUAL 

ADV AN CED OIL, GAS AND ENERGY RESOURCES LAW COURSE 
October 3-4, 2013 

Houston 

CHAPTER 13 



Biographical Sketch 

DA YID E. PIERCE is the Director of the Washburn Oil & Gas Law Center. He is the 
Norman R. Pozez Chair in Business and Transactional Law, and a professor at Washburn 
University School of Law in Topeka, Kansas, where he teaches Oil & Gas Law, 
Advanced Oil & Gas Law, Energy Regulation, Mineral Title Examination, Oil and Gas 
Conservation Law and Practice, Property, and Drafting Contracts and Conveyances. 

Prior to entering law teaching Professor Pierce was an in-house oil and gas attorney for 
Shell Oil Company in Houston, Texas, and before that he engaged in the private practice 
of law in Neodesha, Kansas. He has also worked Of Counsel with the Tulsa-based law 
firm of Gable & Gotwals, and with the Kansas City-based law firm of Shughart Thomson 
& Kilroy. Professor Pierce has a B.A. from Pittsburg State University, a J.D. from 
Washburn University School of Law, and a Masters of Law (LL.M.-Energy Law) from 
the University of Utah College of Law. 

Professor Pierce is the author of the Kansas Oil and Gas Handbook, a co-author of Cases 
and Materials on Oil and Gas Law, a revision and upkeep co-author of Kuntz on the Law 
of Oil and Gas, a co-author of Hemingway Oil and Gas Law and Taxation, and an editor 
of the Oil and Gas Reporter. Professor Pierce is a past president of the Rocky Mountain 
Mineral Law Foundation and recipient of the Foundation's Clyde 0. Martz Award for 
Excellence in Teaching. 



Ethics of Oil and Gas Drafting Chapter 13 

TABLE OF CONTENTS 

ABSTRACT .................................................................................................................................................................... I 

I. THE EXERCISE OF "INDEPENDENT PROFESSIONAL JUDGMENT" .......................................................... 1 

II. THE LIBERA TING OPPORTUNITY TO MAKE FACTS .................................................................................... 1 

Ill. THE FACT-MAKING PROCESS .......................................................................................................................... 2 
A. Lawyer as Planner ........................................................................................................................................... 2 
B. Lawyer as Legal Analyst ................................................................................................................................. 3 
C. Lawyer as Negotiator ...................................................................................................................................... 3 
D. Lawyer as Drafter ............................................................................................................................................ 5 

IV. EXERCISING "INDEPENDENT PROFESSIONAL JUDGMENT" TO DRAFT A DOCUMENT .................... 5 
A. The Drafting Process ....................................................................................................................................... 5 
B. Determining What the Client Wants, and Needs ............................................................................................. 5 
C. Applying the Drafting Process: Liquidated Damages and the Farmout.. ........................................................ 6 

1. Abdication oflndependent Professional Judgment ................................................................................. 6 
2. Application of Independent Professional Judgment ................................................................................ 7 

D. Good Faith and the Pooling Clause ................................................................................................................. 8 
E. The Shut-In Royalty Clause and "Form Shopping" ........................................................................................ 8 

V. CONCLUSION ....................................................................................................................................................... 9 



Ethics of Oil and Gas Drafting 

ETHICS OF 
DRAFTING 

ABSTRACT 

OIL AND GAS 

Ethical drafting requires the exercise of 
independent professional judgment. Professor Pierce 
describes and demonstrates, in an oil and gas law 
context, a structured process that can be used to 
accomplish any drafting task to ensure documents are 
the product of the lawyer's independent professional 
judgment. 

I. THE EXERCISE OF "INDEPENDENT 
PROFESSIONAL JUDGMENT" 
In the drafting context, the single most important 

ethical duty to the client, and the one most often 
innocently skirted, is the obligation under Rule 2.1 to 
"exercise independent professional judgment." 
MODEL RULES OF PROF'L CONDUCT R. 2.1 
(2004) {"In representing a client, a lawyer shall 
exercise independent professional judgment .... "). 
Typically the focus is on the "independent" element of 
professional judgment: the lawyer's advice should not 
be affected by conflicting influences. Rule 2.1 
therefore operates in tandem with Rule 1.8 th~t 
addresses relationships the lawyer should av01d 
because they can create a conflict with a client's 
interests by impairing the lawyer's independent 
professional judgment. MODEL RULES OF PROF'L 
CONDUCT R. 1.8 (2004). Drafting focuses on the 
"professional judgment" element of the lawyer's 
advisor role and is closely related to the lawyer's 
obligation under Rule 1.1 to "provide competent 
representation to a client." Id. at R. 1.1. 

To provide "competent representation" the lawyer 
must exercise "professional judgment." This allows the 
lawyer, as advisor, to provide the client ~ith "an 
informed understanding of the client's legal nghts and 
obligations and explains their practical implications." 
This is how the lawyer's "advisor" role is summarized 
in the Preamble to the Model Rules. MODEL RULES 
OF PROF'L CONDUCT, Preamble: A Lawyer's 
Responsibilities [2] (2004). , . 

Included in the competent lawyer s exercise of 
professional judgment is the ability to ascertain the 
relevant law and then put it into action for the client 
through the process of drafting documents. The 
comment to Rule 1.1 observes: "Perhaps the most 
fundamental legal skill consists of determining what 
kind of legal problems a situation may involve .... " 
Id. at R. 1. I cmt. [2] (2004). Among the "important 
legal skills" of the competent lawyer is the skill that 
combines legal analysis with practical application of 
the law to accomplish specific client goals: "legal 
drafting." Id. 
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Unfortunately, legal drafting is sometimes 
viewed, and practiced, as an act of assembling 
documents that draw from the prior works of others 
without delving into the judgment used to prepare the 
prior works. Often the origin of the prior works, the 
"form," is unknown. Even when the origin of a form or 
prior document is known, and the lawyer that prepared 
the document is known to be highly competent in the 
field, the unique factual context of the client, and the 
negotiating environment under which the document 
was created, will often be unknown. There is also the 
ever-changing nature of the law that may render the 
form language inadequate with the most recent release 
of an appellate court opinion, or the enactment of a 
new law. What was an acceptable approach yesterday 
may be unacceptable today. It requires a "lawyer" to 
assess the status of the law and how it should be 
applied to a transaction to accomplish the client's 
goals. 

This should not be confused with using prior 
works that the lawyer has previously analyzed and 
prepared. If the drafting lawyer has already engaged in 
the appropriate drafting process to prepare, for 
example, a farmout agreement, then the drafting 
process will consist of considering the unique facts of 
the current client's situation while updating the 
research and analysis that went into preparing the prior 
agreement. The lawyer must still exercise professio?al 
judgment, but need not recreate the wheel - assuming 
the lawyer has indeed already created the wheel. The 
failure in this area is that many lawyers have never 
created the wheel and therefore don't really know the 
origin and rationale for all the language in their 
documents. 

In an industry characterized by the "producer's 
88," the "division order," and the "1989 AAPL 
Operating Agreement," there will always be a certain 
level of form-driven legal drafting. The challenge, 
however, is to ensure that regardless of the drafting 
context, the lawyer has exercised the requisite 
professional judgment to fully understand the contents 
of the form document, the effect of the language on the 
client's situation, and whether the circumstances 
warrant modification of the form language. 

When lawyers fully commit their professional 
judgment to draft documents, and folio~ a princip~ed 
drafting process, they are set free to skillfully fa~h10n 
the factual contexts in which their documents will be 
interpreted, and judged. The lawyer thereby enters the 
liberating world of the "transactional lawyer" whe~e 
lawyers make the facts required to support their 
documents and transactions. 

II. THE LIBERA TING OPPORTUNITY TO 
MAKE FACTS 
The single most significant power available to the 

transactional lawyer is the ability to make facts. Think 
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about those situations involving litigation over the 
meaning of a document when you wished the 
document contained, or did not contain, a particular 
word or phrase; or the desire to go back and shape, or 
reshape, the factual context of the transaction. The 
transactional lawyer, at the drafting stage, has it within 
his or her power to establish the context in which the 
deal is being made and to create, within the documents, 
the critical facts courts will be searching for to dictate 
the course of the transaction. This is where the non
litigation transactional context differs substantially 
from the litigation context. This fundamental 
distinction between litigation and non-litigation was 
recognized by the Model Code of Professional 
Responsibility that has now been replaced by the 
ABA's Model Rules of Professional Conduct 
(beginning with the ABA's first version of the Model 
Rules in 1983). Ronald D. Rotunda & Johns S. 
Dzienkowski, Legal Ethics (The Lawyer's Deskbook 
on Professional Responsibility) 5 (2010). Ethical 
consideration 7-3 of the Model Code noted, as a basic 
difference between the lawyer as "advocate" versus 
"adviser," that "an advocate for the most part deals 
with past conduct and must take facts as he finds 
them." MODEL CODE OF PROF'L RESPONSIBILITY EC 

7-3 (I 980) (emphasis added). The lawyer serving as 
adviser, however, "primarily assists his client in 
determining the course of future conduct and 
relationships." Id. 

When dealing with litigation, the attorney must 
accept the facts as they are. When drafting, the 
attorney can create the facts that support the client's 
transactional goals while affirmatively negating the 
existence of facts that do not support the client's goals. 
The task for the transactional attorney in this area is 
two-fold: (1) Determine the facts and context that need 
to be created; and (2) determine the most effective 
means for creating the desired facts and context. These 
matters are all part of the "fact-making" process. 

III. THE FACT-MAKING PROCESS 
Drafting documents typically requires the lawyer 

to engage in four distinct activities. The lawyer must 
first develop a plan for the transaction that considers 
the client's situation and goals. Second, the lawyer 
must identify, and properly account for, all relevant 
law impacting the transaction. Third, the lawyer will 
often be involved in negotiating all or part of the 
transaction, either directly or through the client's 
representatives. Finally, the lawyer will use all the 
information gathered through planning, legal analysis, 
and negotiations to prepare the documents required to 
structure and implement the transaction. To effectively 
draft the necessary documents, the lawyer's planning 
and legal analysis will be used to identify the facts and 
circumstances that must be addressed to fully support 
the transaction. The critical planning and legal analysis 
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steps of the process define what must be negotiated and 
documented to ensure the transaction, viewed from the 
client's perspective, is as effective, and defensible, as 
possible. 

Because there are two or more parties to any 
transaction, the lawyer's task will be to accurately 
express the parties' agreement, even in those situations 
where the client has "lost" at the bargaining table. The 
goal will normally be to ensure the documents reveal, 
clearly, the "winners" and "losers" in the negotiation 
process. This will avoid having someone not involved 
in the transaction, most likely a subsequent assignee, 
claiming the parties meant "x" when they really meant 
"y". This is one area where the lawyer promotes the 
public interest in contract law by limiting the 
opportunity for future disputes that the client, at the 
time of contracting, would typically want to avoid if at 
all possible. 

A. Lawyer as Planner 
The planning step is the most important because it 

serves as the outline for all subsequent steps. Failure to 
think through and plan the transaction typically results 
in lost opportunities for the client; opportunities 
otherwise available to the client regardless of the deal 
terms. The first task is to obtain a complete 
understanding of the client's goals. What is the 
client's "big picture?" What does the client hope to 
ultimately achieve with the transaction? The goal here 
is to understand how the immediate task fits within the 
big picture. This allows the lawyer to approach the 
immediate task in a manner that complements client 
goals. 

Once the client's goals are defined, the next step 
is to identify and understand the factual context in 
which the goals will be pursued. Facts surrounding the 
transaction, together with the client's goals, establish 
the negotiating parameters by defining the terms the 
client will want, need, or be able, to insist upon in 
negotiating the final agreement. 

To illustrate this part of the process, assume Acme 
Oil Company is the client and Dock Hillard is Acme's 
lawyer. Acme wants Dock to prepare a farmout 
agreement covering four Acme leases, each covering a 
different quarter section of land in § 30. Although 
Acme furnishes Dock with the basic farmout deal 
terms, Acme does not volunteer its overall plan for the 
acreage or for the general area where the acreage is 
located. Dock is informed that the primary term of 
each lease will terminate in six months and there has 
been no development on any of the leases. 

To effectively represent Acme, Dock needs to 
know Acme's goal for the area. After making inquiry, 
Dock is informed that the four leases, and the area in 
general, are very important to Acme but other leases in 
its inventory currently demand all available drilling 
dollars. Acme, however, is willing to give up some of 
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the working interest in its leases if a farmee will drill a 
well to maintain them. 

Dock notes that the deal terms provided by 
Acme's landman do not address whether the farmee 
would be contractually obligated to drill one, four, or 
no wells. Dock knows to ask this question because he 
has read John Lowe's comprehensive article on 
farmout agreements. John S. Lowe, Analyzing Oil and 
Gas Farmout Agreements, 41 Sw. L.J. 759, 792 (1987) 
( discussing the "option" vs. "obligation" farmout). 

Since there are four different leases, and each 
lease expires in six months unless developed, what is 
the prospect for obtaining a firm obligation from a 
farmee to drill a test well on each lease? Acme decides 
that it should require the farmee to drill at least one test 
well within three months. This raises the question: 
what will be Acme's damages in the event the farmee 
fails to drill the obligation well? Will the damages be 
the value of the leases? The cost to drill the well? If 
Acme still has three months remaining on the primary 
term at the time of the breach, can the farmee argue 
some other measure of damages, or raise mitigation 
issues? 

Dock, exercising a little independent professional 
judgment, should see the need to consider a liquidated 
damages clause to address the failure-to-drill situation. 
Note the client didn't ask Dock for a liquidated 
damages clause and it is not likely that any of the 
farmout forms in Acme's files contained such a clause. 
Once Dock perceived a situation where damages may 
be difficult to calculate in the event of a breach, a 
liquidated damages clause is one of the standard tools 
the transactional lawyer would consider. Liquidated 
damages clauses, however, present their own drafting 
challenges which will require careful legal analysis on 
Dock's part. 

B. Lawyer as Legal Analyst 
During the planning step the lawyer will identify 

many drafting issues that will require research and 
analysis. If the lawyer is unfamiliar with the type of 
document or transaction required by the facts, the first 
step may be general reading on the topic using a 
treatise, law review article, or other source of 
commentary. Such as Professor Lowe's seminal work 
on farmout agreements cited above. The lawyer will 
undertake a number of research projects to determine, 
with precision, the best way to approach the structuring 
and drafting of the necessary documents. 

For example, if Dock and Acme determine a 
liquidated damages clause is in order, Dock will need 
to thoroughly research any statutory law, case law, and 
commentary that help define how a liquidated damages 
clause should be drafted. The process may also reveal 
that the clause is not appropriate because courts have 
held damages are readily calculable under the facts, or 
courts in the governing jurisdiction have held the 
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reasonableness of the amount of projected liquidated 
damages must be determined by comparing them with 
actual damages. Such an approach guts the liquidated 
damages clause and merely makes it a contractual cap 
on damages. See generally, Carrothers Construction 
Co. v. City of South Hutchinson, 207 P.3d 231 (2009) 
(reversing court of appeals opinions requiring such a 
comparison). 

The process may point out the need for additional 
clauses, such as a choice of law clause. The choice of 
law clause can help ensure a properly drafted 
liquidated damages clause has the best chance of being 
enforced. Like the liquidated damages clause, the 
choice of law clause, and any other clause in the 
document, must undergo the same research and 
analysis regimen to ascertain how best to draft the 
clause. Before the drafting begins, however, Dock 
must take the plan, the identified goals, facts, and 
preliminary list of document contents, and prepare to 
negotiate for the things Dock believes Acme will need 
in the farmout agreement to achieve Acme's goals. 

C. Lawyer as Negotiator 
The ability to obtain favorable terms for the client 

will most often turn on the client's negotiating 
position: how much does the client need the farmout, 
how much does the prospective farmee want the 
farmout, and how much competition is there for the 
farmout. Beyond negotiating position, however, is the 
need to know what to ask for in the deal. Many of the 
terms that contribute to a sound contract are not "deal" 
terms because they do not directly affect the economics 
of the transaction. For example, a liquidated damages 
clause may be viewed as a neutral item to the farmee if 
they fully intend, at the time of contracting, to drill the 
obligation well. Similarly, choice of law, choice of 
forum, attorney fees, and a host of other important 
remedy-oriented clauses may not be controversial at 
the time of contracting because everyone intends to 
perform. 

The most important element here is that the 
lawyer has gone through the planning and analysis 
steps and therefore knows what they want to include in 
the contract. Many times the other side will view 
remedy and other non-core provisions as being 
"boilerplate." If, however, the lawyer applies 
"professional judgment" in drafting, or reviewing, a 
contract, there can be no such thing as boilerplate. 

The hard bargaining will focus on issues such as 
whether the farmee will undertake a firm commitment 
to drill a well. Specific ethical considerations when the 
lawyer is engaged in the negotiation process include: 
puffing and bluffing, and the inadvertent failure to deal 
directly with counsel on the other side. 

This is one of those nebulous areas where the 
lawyer is permitted to lie just a little bit. The problem 
is defining the line between "a little bit" and "too 
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much." The best way to deal with this problem is to 
avoid it altogether by never engaging in puffing and 
bluffing. The lawyer, however, may be merely sitting 
next to the client's landman who states: "Acme Oil 
Company would never farm out this acreage for 
anything less than an 8% overriding royalty convertible 
at the option of Acme to a 50% working interest at 
payout." Subsequent events will often prove the 
landman a liar when Acme enters into the farmout with 
a 5% convertible overriding royalty. But since the 
farmee never really believed the Iandman in the first 
place, there is no harm to the profession in this context 
so no ethical violation when the lawyer lets the 
landman puff and bluff. 

The Preamble to the Model Rules states: "As 
negotiator, a lawyer seeks a result advantageous to the 
client but consistent with requirements of honest 
dealing with others." MODEL RULES OF PROF'L 
CONDUCT, Preamble: A Lawyer's Responsibilities 
[2] (2004). The Model Rule governing the negotiation 
process is Rule 4.1 Truthfulness in Statements to 
Others, which provides: 

In the course of representing a client a lawyer 
shall not knowingly: 

(a) make a false statement of material 
fact or law to a third person; or 

(b) fail to disclose a material fact when 
disclosure is necessary to avoid 
assisting a criminal or fraudulent 
act by a client, unless disclosure is 
prohibited by Rule 1.6. 

MODEL RULES OF PROF'L CONDUCT R. 4.1 
(2004). The operative term in Rule 4.1 for 
distinguishing puffing and bluffing from fraud is 
"material fact." The comment to Rule 4.1 addresses its 
operation in the negotiation context: 

This Rule refers to statements of fact. 
Whether a particular statement should be 
regarded as one of fact can depend on the 
circumstances. Under generally accepted 
conventions in negotiation, certain types of 
statements ordinarily are not taken as 
statement of material fact. 

Id at cmt. [2]. Judge Grimm, in Ausherman v. Bank of 
America Corp., 212 F. Supp.2d 435 (D. Md. 2002), 
examines fully the fact/puffery line of demarcation, 
describing much of the commentary over the issue as 
"hand-wringing." Id at 449. He observes that "Rule 
4.l(a)(l) prohibits an attorney from knowingly 
deceiving a third person, including an opposing 
counsel, during negotiations." Id at 448-49. He 
concludes noting: "A fact is material to a negotiation if 
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it reasonably may be viewed as important to a fair 
understanding of what is being given up and, in return, 
gained by the settlement." Id at 449. See ABA Comm. 
on Prof! Ethics and Grievances, Formal Op. 06-439 
(2006) (lawyer's obligation of truthfulness when 
representing a client in negotiation: application to 
caucused mediation). See also Douglas E. Richmond, 
Lawyer's Professional Responsibilities and Liabilities 
in Negotiations, 22 GEORGETOWN J. OF LEGAL 

ETHICS 249 (2009). 
The other ethical issue that must be considered 

during negotiations is ensuring the attorney does not 
conduct negotiations through the client's landman, who 
is dealing with the other party's landman, when the 
other party is known to be represented by counsel. It is 
easy to overlook this problem, particularly when all the 
landmen are also lawyers, but not the legal counsel 
representing the parties. This issue can be easily 
addressed by agreement among counsel recognizing 
that negotiations may be conducted through landmen 
with or without the active involvement of counsel on 
one or both sides. 

Rule 4.2, titled "Communication with Person 
Represented by Counsel," provides: "In representing a 
client, a lawyer shall not communicate about the 
subject of the representation with a person the lawyer 
knows to be represented by another lawyer in the 
matter, unless the lawyer has the consent of the other 
lawyer or is authorized to do so by law or a court 
order." MODEL RULES OF PROF'L CONDUCT R. 
4.2 (2004). Typically the landman will be an employee 
of an organization. In that situation the comment to 
Rule 4.2 instructs: 

In the case of a represented 
organization, this Rule prohibits 
communications with a constituent of the 
organization who supervises, directs or 
regularly consults with the organization's 
lawyer concerning the matter or has authority 
to obligate the organization with respect to 
the matter or whose act or omission in 
connection with the matter may be imputed 
to the organization for purposes of civil or 
criminal liability. 

Id at cmt. [7]. ABA Formal Opinion 06-443 addresses 
whether inside counsel for an organization can be 
contacted directly by opposing counsel when the 
organization is also represented by outside counsel. 
The Opinion concludes that contact is permissible 
unless opposing counsel is instructed to communicate 
only with the organization's outside counsel. Of 
interest to the lawyer landman situation, the Opinion 
indicates that a lawyer may be serving the organization 
in a role different from legal counsel and in such cases 
the lawyer employee, and the organization they work 
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for, would be entitled to the protections of Rule 4.2. 
ABA Comm. On Ethics and Prof! Responsibility, 
Formal Op. 06-443 (2006). 

In the Restatement of The Law Governing 
Lawyers a similar rule is stated: "A lawyer 
representing a client in a matter may not communicate 
about the subject of the representation with a nonclient 
whom the lawyer knows to be represented in the matter 
by another lawyer .... " RESTATEMENT (THIRD) OF 
THE LAW GOVERNING LAWYERS § 99(1) (2000). A 
comment to § 99, titled "[p]rohibited forms of 
communication," instructs: 

Under the anti-contact rule of this Section, a 
lawyer ordinarily is not authorized to 
communicate with a represented nonclient 
even by letter with a copy to the opposite 
lawyer or even if the opposite lawyer 
wrongfully fails to convey important 
information to the lawyer's client ... , such 
as a settlement offer. The rule prohibits all 
forms of communication, such as sending a 
represented nonclient a copy of a letter to the 
nonclient's lawyer or causing communication 
though someone acting as the agent of the 
lawyer .... 

Id. at § 99 cmt. f ( emphasis added). Once the deal is 
negotiated, the lawyer is ready to prepare the first draft 
of the necessary documents. 

D. Lawyer as Drafter 
If the proper planning and analysis have taken 

place, and the deal negotiated in accordance with the 
plan and analysis, the drafting task consists of the 
lawyer "using" the law and facts that have been 
assembled to accomplish the client's goals. This 
process requires the exercise of independent 
professional judgment. 

IV. EXERCISING "INDEPENDENT 
PROFESSIONAL JUDGMENT" TO DRAFT 
A DOCUMENT 
Although the lawyer may intend to exercise 

"independent professional judgment" to draft a 
document, the press of time and the allure of another's 
work product may cause even the most well-meaning 
lawyer to gravitate toward a form or other existing 
works. Unfortunately, once a form or other existing 
document is identified, the lawyer's thought process 
will inevitably be channeled by the document. To 
avoid this problem, an appropriate drafting process 
must be followed. 

A. The Drafting Process 
The drafting process discussed in this section 

ensures the lawyer evaluates the client's needs and 
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addresses them in an informed manner that results in a 
document best calculated to accomplish the client's 
goals. It is a checklist that ensures the lawyer is indeed 
exercising "independent professional judgment." The 
drafting process involves gathering facts and 
identifying client goals. Once the client's situation is 
fully understood, the lawyer will use his or her 
professional judgment to identify the potential legal 
ramifications of the proposed transaction. This may 
suggest varying deal structures and approaches, 
including potential contractual language to define the 
deal. 

For each clause comprising the document, the 
lawyer will again exercise professional judgment by 
researching the appropriate statutory law, case law, and 
commentary to develop the necessary content for each 
clause. The document begins to take shape as specific 
clauses are drafted and added to the transaction 
structure. Throughout the process, the one cardinal 
rule to obey is that for each word, phrase, sentence, and 
paragraph used to express the deal, the lawyer has a 
specific reason for why it is part of the contract. To the 
extent possible, the reason should be backed up by 
client goals, the factual context of the transaction, and 
legal research that suggests the need for the clause and 
how it should be drafted. 

B. Determining What the Client Wants, and 
Needs 
Lawyers are not in the business of selling products 

off the shelf where clients enter the office and shop 
like they are buying breakfast food. Each product sold 
by the lawyer will require discourse with the client to 
determine what they want. In the process of 
determining what the client "wants," the lawyer may 
also identify what the client "needs." This is not some 
sort of sophisticated bait-and-switch, but rather a 
product of the lawyer's professional judgment. The 
client may think they want you to merely help them 
select the "best" oil and gas lease form from among 
several forms the client has collected. The lawyer, 
however, is well aware that most oil and gas lease 
forms perpetuate significant drafting flaws that can be 
easily corrected with some lawyer time, client money, 
and the application of professional judgment. Although 
the client may not be in a buying mood, the lawyer has 
an obligation to at least alert the client to the potential 
problem. If the scope of the client's proposed 
engagement is so narrow it creates risks to the client, 
the lawyer is obligated to ensure the client is 
thoroughly informed of the "material risks" associated 
with the limited representation and the "reasonably 
available alternatives." MODEL RULES OF PROF'L 
CONDUCT R. 1.2(a) & (c) (2004) (scope of 
representation) and R. 1.10( e) ( definition of "informed 
consent"). 
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Model Rule l .2(a) gives the client control over the 
services they choose to buy from their lawyer. Id. at 
l.2(a) ("a lawyer shall abide by a client's decisions 
concerning the objectives of representation .... "). The 
comment to Rule l.2(a) notes this subsection "confers 
upon the client the ultimate authority to determine the 
purposes to be served by legal representation, within 
the limits imposed by law and the lawyer's 
professional obligations." Id. at cmt. [1]. Subsection (c) 
complements subsection (a) by providing: "A lawyer 
may limit the scope of the representation if the 
limitation is reasonable under the circumstances and 
the client gives informed consent." MODEL RULES 
OF PROF'L CONDUCT R. l.2(c) (2004). "Informed 
consent" is defined as "the agreement by a person to a 
proposed course of conduct after the lawyer has 
communicated adequate information and explanation 
about the material risks of and reasonably available 
alternatives to the proposed course of conduct." Id. at 
l.0(e). In most cases the lawyer will be using this 
subsection ( c) authority to memorialize a limitation 
imposed by the client pursuant to subsection (a). Best 
practices dictate that this all take place in the lawyer's 
engagement letter with the client. 

Contrary to popular belief, lawyers probably 
under-sell their services. Clients often need more 
lawyer input, not less. It is up to the lawyer to see that 
the client is fully informed concerning areas of their 
business that may require legal attention. None of this, 
however, will occur unless the lawyer understands the 
client's business and the client's goals. This is where 
in-house counsel have a distinct advantage over outside 
counsel. In-house counsel will know the business and 
company goals. Equally important, in-house counsel 
will know the practical limitations of the client, 
whether its personnel, personalities, or other matters 
that are often never revealed to outside counsel. 

Knowing the capabilities of the client can 
influence such basic decisions as whether to use an 
"evergreen" clause in a contract. If the client is not 
likely to be policing a contract to provide the necessary 
advance notice to renew, or not renew, the contract, the 
lawyer can provide the client with a most beneficial 
service by drafting to require the other party to give 
advance notice to the client, followed by a period of 
time for the client to make an election. 

Discussions with the client may also reveal more 
basic problems that need to be addressed. For example, 
if the client is planning to engage in shale 
development, it is likely most form leases in existence 
inadequately address all the unique development 
problems that have been identified to date. Even if 
there are existing forms that address shale 
development, they may not incorporate the teachings 
of the latest judicial opinions, statutes, or commentary 
noting shortcomings with existing language. 
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Understanding the client's goals, and what it will 
take to achieve the client's goals, define the lawyer's 
research, analysis, and planning tasks. The section that 
follows illustrates how these tasks apply to the drafting 
process. 

C. Applying the Drafting Process: Liquidated 
Damages and the Farmout 
To illustrate the drafting process, assume the 

client, Acme Oil Company, owns four undeveloped oil 
and gas leases with primary terms expiring in six 
months. The only production in the area is from a well 
drilled two years ago by Bayside Oil Corporation on a 
section of land adjacent to Acme's leases. The Bayside 
well produces a modest amount of oil. Bayside has 
approached Acme for a farmout of Acme's acreage in 
the area. Acme is receptive to a farmout if Bayside will 
commit to drill enough wells to maintain all of Acme's 
leases. Bayside thinks it might be able to drill wells to 
maintain Acme's leases, assuming Bayside is able to 
engage is some "creative pooling." All of the Acme 
leases contain pooling clauses which grant Acme broad 
discretion on how pooled units are configured. The 
Acme and Bayside landmen confer and work out the 
basic details of the proposed farm out. 

l. Abdication of Independent Professional Judgment 
Acme hires Dock Hillard, Attorney at Law, to 

prepare a draft of the necessary farmout agreement. 
Dock pulls out a form farmout agreement he has used 
in the past, which he initially found in a "Forms 
Manual." John S. Lowe, et al., Forms Manual to 
Accompany Cases and Materials on Oil and Gas Law 
256-71 ( 5th ed. 2008). The authors describe the origin 
of the form as being furnished by "Kanes Forms." Id. 
at 272. The forms are not presented in the Manual as 
"model" or "recommended" forms, but merely 
examples of forms in common use. Dock is aware that 
the leases Acme plans to farm out to Bayside will 
expire in six months unless extended by production. 
Dock is also aware that, due to favorable oil prices and 
general interest in the area, now is a good time for 
Acme to make an agreement. 

The basic terms discussed by the Acme and 
Bayside landmen include the following: (I) Bayside 
will have three months to commence drilling 
operations on the farmout acreage. (2) Completion of a 
producing well on the drillsite acreage will give 
Bayside the right to commence drilling operations on a 
second and subsequent wells on non-drillsite acreage. 
(3) Once Bayside commences operations, a drillsite 
will be deemed to consist of the Quarter Section of 
land where the well is located or, alternatively, the 
drillsite can consist of any pooled area not exceeding 
160 acres. (4) The farmout acreage consists of all the 
acreage Acme has under lease in Section 3, Township 
11 South, Range 15 East, from the 6th Principal 
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Meridian, in Shawnee County, Kansas. Acme owns 
four separate leases, each covering a specific Quarter 
Section of Section 3. 

Dock dutifully inserted the agreed terms into the 
form which became the Farmout Agreement executed 
by Acme and Bayside. Three months later, no well had 
been drilled on the farmout acreage and Bayside 
announced it was going to focus on other projects. By 
that time the price of oil had fallen, along with interest 
in the area. Acme contended Bayside was obligated to 
drill at least one well. Bayside responded that drilling 
was a "condition" to earning acreage, not a "covenant." 
Acme's management contacted Dock who undertook a 
careful study of the Farmout Agreement he had 
drafted. 

The agreement indicated the "Farmee shall drill a 
well." Id. at 256, line 27 (emphasis added). However, 
other sections suggested that a failure to satisfy the 
drilling requirement would simply result in a 
termination of the Farmout Agreement. Section 3.3, 
titled "Default by Farmee," states: "If Farmee fails to 
spud the Earning Well within the deadline established 
in this Agreement, this Farmout Agreement shall 
automatically terminate without notice, effective as of 
the date of the deadline." Id. at 265, lines 2-4. It 
appears Bayside was able to tie-up the farmout acreage 
for three months without any obligation to drill a well 
on the acreage. Arguably there was no enforceable 
agreement between Acme and Bayside because 
Bayside had failed to provide any consideration to 
support the transaction. Bayside did not limit its 
freedom of action in any way. Therefore, until Bayside 
begins drilling on the farmout acreage, neither party 
has any obligations. Is this what Acme wanted? 
Needed? Expected? 

The first question is whether Dock had a duty to 
inquire of his client regarding the type of farmout 
contract it desired. Under the facts, if Dock raised the 
question with Acme's representatives, they most likely 
would have wanted some assurance that Bayside would 
at least drill one well to test the acreage. At a minimum 
this would have been an issue to address and clearly 
resolve, one way or the other, in the negotiations and in 
the Farmout Agreement. Dock, through his selection of 
a form document, made the decision, by default, for 
Acme. Dock abdicated his independent professional 
judgment regarding this issue by relying on a form 
document. 

2. Application of Independent Professional 
Judgment 
Assume now that Dock timely raises the issue 

with Acme and Acme makes it clear it wants to 
obligate Bayside to drill at least one well on the 
farmout acreage. Dock suggests to Acme that due to 
the difficulty in calculating damages in the event 
Bayside fails to drill the obligation well, a liquidated 
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damages clause would be advisable. Acme likes the 
idea and suggests that an appropriate measure of 
damages would be the cost of drilling the promised 
well. However, before adding these items to the 
negotiating outline, Dock, realizing liquidated damages 
clauses present special enforceability problems, 
decides to research the issue thoroughly. 

Because Kansas law will be applied to the dispute, 
Dock wants to be certain that Kansas courts will not 
second guess a liquidated damages clause by engaging 
in a retrospective comparison of the liquidated 
damages to the actual damages at the time of the 
breach. If Kansas engages in such a comparison, and 
uses actual damages to evaluate the reasonableness of 
the projected damages, then there is no reason to 
pursue a liquidated damages clause because it could 
only operate against Acme's interests as a cap on 
damages. Dock's research identifies the 2009 decision 
in Carrothers Construction Company v. City of South 
Hutchinson, 207 P.3d 231 (Kan. 2009), where the 
Kansas Supreme Court rejected the Court of Appeals' 
prior opinions which adopted a retrospective review 
comparing actual known damages to the projected 
damages. Therefore, Dock concludes that a liquidated 
damages clause may be appropriate for Acme. Dock 
also concludes that any clause he drafts should closely 
track the drafting advice provided by the court in 
Carrothers. 

The Carrothers case states that for an enforceable 
liquidated damages clause the following must be 
established, as of the date the parties enter into the 
contract: (I) damages are difficult to calculate in the 
event of a breach; and (2) the liquidated damages 
figure used is a reasonable estimate of what the 
damages might be in the event of a breach. Id. at 241. 
Beyond these statements, the court provides important 
guidance on the factual events that should take place 
before the contract is drafted to establish that damages 
are indeed difficult to calculate and that the figure used 
in the contract is the product of a reasoned analysis of 
projected damages. This provides the drafting attorney 
with an important opportunity, and imperative, to 
"make facts" by having the client take action before 
entering the contract that will support the terms 
ultimately contained in the contract. 

Actions that can be taken to support the 
effectiveness of a liquidated damages clause include: 
(1) identifying in the document why it is difficult to 
accurately determine damages in the event of a breach; 
and (2) engaging in an analysis, at the time of 
contracting, of damages that might be incurred in the 
event of various failures to perform. This information 
can then be used to arrive at appropriate liquidated 
damages for stated events of non-performance and also 
alerts the other contracting party, and a reviewing 
court, to any consequential damages that might not be 
readily apparent. The process also addresses the 
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Hadley v. Baxendale issues concerning foreseeablity 
and consequential damages. It is critical, however, that 
these items be identified pre-contract as an effort to 
arrive at a damage number as opposed to an attempt to 
justify a number post-breach. 

The clause should include a recitation of the 
potential damages and the efforts to ascertain likely 
damage ranges prior to selecting the ultimate liquidated 
damages figure. This is an appropriate subject for 
recitation in the contract. The benefit of a recitation is 
it is a statement of fact being made by both parties to 
the contract. In upholding the liquidated damages 
clause in Carrothers the court was impressed with how 
the party sponsoring the clause, at the time of 
contracting: focused on the risk of a delay in 
performance; the difficulty in ascertaining damages 
while nevertheless engaging in an informed projection 
of probable loss resulting from a delay; and the clear 
intent to use liquidated damages to address delay. Id. at 
242,243. 

The court in Carrothers also addressed the more 
obvious drafting guides such as ensuring the provision 
is "plainly identified" in the contract by labeling the 
clause with an appropriate heading, such as 
"Liquidated Damages." Id. at 236 (court notes the 
clause was "plainly identified"). The clause should 
avoid language that suggests coercion or penalty to 
promote performance. Instead, the clause should seek 
to compensate the non-breaching party for their losses 
while focusing on a desire to protect both contracting 
parties from the difficulty, uncertainty, and expenses 
associated with trying to ascertain actual damages in a 
judicial proceeding. Id. at 241. 

You will not find these sorts of insights in a form. 
They are they product of lawyering each issue to 
ensure the client's interests are fully protected. 
Professional judgment should be applied to each 
drafting problem each step of the way. Even a settled 
concept such as "good faith" provides substantial 
opportunities for the exercise of independent 
professional judgment. 

D. Good Faith and the Pooling Clause 
Building on the hypothetical, recall that Bayside 

raised the possibility of "creative pooling" with 
Acme's landman. Bayside has decided, because of the 
provision for $1 million in liquidated damages in its 
Farmout Agreement with Acme, to drill the obligation 
well on the farmout acreage. However, Bayside wants 
to create a pooled area consisting of 40 acres from each 
of the four leases to form a 160-acre pooled area. Dock 
examines the pooling clause for each Acme lease and 
notes they all provide: "Lessee shall have complete 
discretion to pool all or part of the leased land with any 
other lands to form a pooled area consisting of any 
configuration Lessee believes is desirable under the 
circumstances." Dock is pleased with himself because 
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he helped choose the oil and gas lease form that 
contains the broad pooling clause. He is confident that 
Bayside, as Acme's assignee, has "complete 
discretion" to create "any configuration" it wants to 
use for pooling the leases. 

However, a little legal research will show that 
"more" is actually "less" in this situation because 
open-ended language like "complete discretion" and 
"any configuration" invite imposition of a "good faith" 
standard in exercising the granted discretion. For 
example, one text notes: "Pooling clauses rarely 
express any standard of conduct for the exercise of the 
pooling power. Yet, all jurisdictions that have 
addressed this matter have implied a standard of good 
faith." JOHN S. LOWE, ET AL., CASES AND 
MATERIALS ON OIL AND GAS LAW 417 (5 th ed. 
2008). 

An accepted drafting technique to deal with the 
open-ended good faith standard is to limit its effect by 
providing express contractual guidance on the issue. 
For example, each lease could grant the lessee the 
ability to: "pool the leased land with land covered by 
another lease or leases, in order to maintain the largest 
number of leases in effect by pooled operations, so 
long as at least 40 acres of the leased land is included 
in the pooled area." With this language the same 
conduct will be immune from additional implied 
obligations because there is no discretion to be 
exercised under the facts. By spelling out what the 
lessee can do, the lessor has the ability to reject or 
modify the language. If the lessor agrees to the express 
terms, the lessor should be bound unless a court finds 
the terms to be unconscionable. As will be seen in the 
next section, the oil and gas lease form shut-in royalty 
clause language is no better than the form's pooling 
clause language. 

E. The Shut-In Royalty Clause and "Form 
Shopping" 
In those situations where the lawyer is consulted 

by a producer regarding an appropriate "form" of oil 
and gas lease to use, the lawyer must be prepared to 
offer his or her independent professional judgment to 
assist the client. If the client merely wants the lawyer 
to select the best form from among a group of form 
leases, the scope of the lawyer's representation will 
need to be defined accordingly. Even when the lawyer 
is relegated to a form-shopping role, he or she should 
nevertheless caution the client regarding known 
problems associated with various form clauses. The 
lawyer also needs to alert the client to the likelihood 
that the specific facts and circumstances surrounding 
the client's operations may not be adequately 
addressed by any of the forms presented. 

The shut-in royalty clause, like so many form oil 
and gas lease clauses, suffers from defects that have 
been known to exist for decades; defects that typically 
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operate against the oil and gas lessee. This is 
particularly odd since the lessee often has substantial 
control over the language contained in the shut-in 
royalty clause. Problems continue to exist because 
leases continue to be taken on forms that contain 
defective language. For example, one form of shut-in 
royalty clause that has been used extensively provides: 

( c) at any time, either before or after the 
expiration of the primary term of this lease, if 
there is a gas well or well on the above land 
( and for the purposes of this lease clause ( c) 
the term "gas well" shall include wells 
capable of producing natural gas, 
condensate, distillate or any gaseous 
substance and wells classified as gas wells by 
any governmental authority) and such well or 
wells are shut in before or after production 
therefrom, lessee or any assignee hereunder 
may pay or tender annually at the end of each 
yearly period during which such gas well or 
gas wells are shut in, as substitute gas 
royalty, a sum equal to the amount of delay 
rentals provided for in this lease for the 
acreage then held under this lease by the 
party making such payments or tenders, and 
if such payments or tenders are made it shall 
be considered under all provisions of this 
lease that gas is being produced from the 
leased premises in paying quantities. Such 
substitute gas royalty may be paid or 
tendered in the same manner as provided 
herein for the payment or tender of delay 
rentals. 

Oil and Gas Lease, Form 88 - (Producers), Kan., Okla. 
& Colo. 1962 Rev. Bw, marketed by KBP, P.O. Box 
793, Wichita, Kansas 67201-0793, ,r 3.(c) (emphasis 
added). This commonly encountered clause raises 
numerous issues. First, what happens if the lessee fails 
to make payment in a timely manner? Will the lease 
terminate or will the lessee merely become liable for 
payment of the shut-in royalty? This is a matter of 
great importance to the lessee because shut-in royalty 
payments are typically very small compared to the 
value of the leasehold. Seldom will a lessee need to 
engage in much thought concerning whether it wants to 
make a nominal payment or lose a highly valuable gas 
well. E.g., Freeman v. Magnolia Petroleum Co., 171 
S.W.2d 339, 340, 341 (Tex. 1943) (failure to make $50 
shut-in royalty payment resulted in automatic 
termination of oil and gas lease covering 7,499 acres 
with a well on the leased land that "yielded gas in large 
quantities, but none of it was ever sold or used"). 

In addition to the fundamental condition vs. 
covenant shut-in royalty clause issue, there is 
uncertainty as to when a well is "capable" of producing 
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so that it is eligible for shut-in status. E.g., Levin v. 
Maw Oil and Gas, LLC, 224 P.3d 805, 819 (Kan. 
2010) (rejecting trend in Texas cases that "capable" 
means the well can immediately produce when valve 
opened). These are just a few of the problems that 
demand the drafting lawyer's attention to address 
recognized defects with existing approaches to the 
shut-in royalty clause. The exercise of professional 
judgment will define these problems, as they apply to 
the client's situation, and solve them with pointed 
drafting solutions. 

V. CONCLUSION 
Legal drafting is a recognized "skill" that is 

referenced in the Model Rules. The Comment to Model 
Rule I.I Competence states: "Some important legal 
skills, such as analysis of precedent, the evaluation of 
evidence and legal drafting, are required in all legal 
problems." MODEL RULES OF PRF'L CONDUCT R. 1.1 
cmt. [2] (2004) (emphasis added). Legal drafting 
requires the lawyer to combine legal analysis, research, 
and writing to accomplish specific client goals. Legal 
drafting is nothing more than a higher level of applied 
legal analysis to achieve a desired outcome in a 
transaction. As with any aspect of the practice of law, 
it requires the skilled application of "independent 
professional judgment." 

This article is an adaptation of the author's prior 
work titled "Professional Responsibility and the 
Transactional Lawyer: The Drafting Context," 
appearing at 57 Rocky Mtn. Min. L. Inst. 19-1 (2011 ). 




