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§ 4.01 Introduction*

Oil and gas operators are suing and being sued for the movement of 
pressure, fluids, proppants, and wellbores across boundary lines dividing 
connected subsurface rock structures. Courts disagree on whether these 
movements, within a subsurface rock structure, constitute a trespass.1 
Courts and litigants have, however, been consistent in employing a tradi-
tional boundary-line trespass analysis to these issues.2 This chapter exam-
ines the subsurface trespass issues created by hydraulic fracturing, “frac 
hits,” enhanced recovery operations, injection wells, carbon sequestration, 

* Cite as David E. Pierce, “New Subsurface Property Rights in an Old Trespass World,” 65 
Rocky Mt. Min. L. Inst. 4-1 (2019).

David E. Pierce is a professor of law at Washburn University School of Law where he 
teaches courses in oil and gas law, energy regulation, property, contracts, and legal drafting. 
He holds the Norman R. Pozez Chair in Business and Transactional Law.

1 Compare Coastal Oil & Gas Corp. v. Garza Energy Tr., 268 S.W.3d 1, 12–13 (Tex. 2008) 
(engaging in strained rule-of-capture analysis to avoid finding that hydraulic fracturing 
fissures extending across boundary line were a trespass), with Briggs v. Sw. Energy Prod. 
Co., 2018 PA Super 79, 184 A.3d 153, 163 (engaging in equally strained distinction between 
“hydraulic fracturing and conventional gas drilling” to reject the Coastal rule-of-capture 
analysis and recognize a potential trespass), appeal granted, 197 A.3d 1168, 1169 (Table) 
(Pa. 2018).

2 Regardless of the conclusion, courts have consistently applied a boundary-line analysis 
to determine the trespass-or-not issue. The premise is that crossing a boundary line triggers 
a potential trespass.
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and wellbore placement. “Old” trespass boundary-line theory is contrasted 
with “new” correlative rights theory that accommodates legitimate uses of 
connected rock structures. Also examined are ways old trespass principles 
are being altered to mitigate the effects of a trespass finding.

§ 4.02 Property Law Defines the Tort of Trespass
Trespass law is 99% property and 1% tort. The tort of trespass cannot 

exist without the requisite property interest entitled to protection. Prop-
erty rights must therefore be defined before evaluating trespass claims. 
When the property is held in common, or otherwise connected, the 
property interest must be further defined considering each owner’s cor-
relative rights. Only after correlative rights are evaluated, and ownership 
fully defined, can trespass issues be accurately considered. In the oil and 
gas context, courts, and the litigants appearing before them, have failed to 
complete this fundamental property analysis before applying trespass prin-
ciples. This results in imperfect property conclusions followed by equally 
imperfect trespass analyses.

This section identifies all the sticks in the bundle that comprise an 
 owner’s “property” in a connected rock structure. This “all-sticks” correla-
tive rights analysis is compared and contrasted to that employed to date 
under a strict “boundary-line” analysis. First, we examine the elements of 
the tort of trespass, with special focus on the “property” element.

[1] Defining the Tort of Trespass
Trespass consists of three elements: (1) an entry, (2) without consent or 

authorization, (3) onto the property of another.3

[a] Entry
The essence of trespass is interference with an owner’s possession and 

use of land.4 “The action for trespass is designed to protect the inter-
est in exclusive possession of the land in its intact physical condition.”5 
An unauthorized entry violates the owner’s exclusive possession and is a 
trespass.6

3 Envtl. Processing Sys., L.C. v. FPL Farming Ltd., 457 S.W.3d 414, 419 (Tex. 2015). In 
recent years the Texas Supreme Court has addressed many subsurface trespass issues. 
Therefore, much of the discussion and analysis relies on Texas cases.

4 W. Page Keeton et al., Prosser and Keeton on Torts 70 (5th ed. 1984).
5 Id. at 77.
6 Id. at 70.
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“Entry” is often a disputed issue,7 but for our purposes it is assumed 
there has been an entry and the plaintiff is able to prove entry. It is also 
assumed the entry occurred without the property owner’s “consent or 
authorization.”

[b] Without Consent or Authorization
“Consent” becomes an issue when there is a severed surface estate, and 

the inquiry is who must consent. For example, until recently it was unclear 
in Texas whether the rock matrix where oil and gas are found belongs to 
the surface owner or the oil and gas mineral owner.8 In some states cer-
tain aspects of the issue may be addressed by statute.9 In most states the 
split estate consent issue remains undecided.

“Authorization” could refer to “consent,” but when used in the phrase 
“consent or authorization,” it is used to mean something other than con-
sent. It is likely used to refer to a “privilege” held by the party making the 
entry: something authorized by government action, necessity, or right. 
A police officer chasing a fleeing suspect has authorization to enter prop-
erty as a matter of public necessity; a private individual rescuing a person 
from a burning building enters under private necessity.10 For this chapter it 
is assumed there is no “consent or authorization.”11 Therefore, our focus is 
on the third element of trespass: “property of another.”

[c] Property of Another
“Property” for trespass purposes refers to the right of exclusive posses-

sion.12 To the extent possession is not exclusive, it means one or more of 

7 Entry is a major issue in most subsurface trespass disputes because nobody can readily 
observe what is taking place in a subsurface rock structure. For example, although the court 
in Briggs v. Southwestern Energy Production Co., 2018 PA Super 79, 184 A.3d 153, 163, 
appeal granted, 197 A.3d 1168, 1169 (Table) (Pa. 2018), found that hydraulic fracturing 
fissures could give rise to a trespass, the court observed: “There does not appear to be any 
evidence, or even an estimate, as to how far the subsurface fractures extend from each of the 
wellbore[s] on Southwestern’s lease.” Id. at 164.

8 The rock matrix in Texas belongs to the “surface” owner. Lightning Oil Co. v. Anadarko 
E&P Onshore, LLC, 520 S.W.3d 39, 47 (Tex. 2017).

9 E.g., N.D. Cent. Code § 47-31-03 (“Title to pore space in all strata underlying the sur-
face of lands and waters is vested in the owner of the overlying surface estate.”).

10 These come under the Restatement (Second) of Torts’ various categories of “privileged 
entries on land” found at § 196 (public necessity) and § 197 (private necessity). Restatement 
(Second) of Torts §§ 196, 197 (1965).

11 Some privileges under the Restatement (Second) of Torts will, however, be considered 
in the context of “property.” For example, the Restatement (Second) of Torts recognizes ease-
ments and profits as forms of “privileges derived from the actor’s interest in the land.” Id. 
§ 188. These are better analyzed as parts of the bundle of sticks comprising “property.”

12 McNeill v. Rice Engineering & Operating, Inc., 2010-NMSC-015, ¶ 1, 229 P.3d 489, illus-
trates that the essence of the trespass cause of action is the right of possession. “[I]t is an 
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the sticks in the bundle are held by someone else. If the person entering 
property of another has the “right” to do so, then the owner’s “property” is 
not exclusive, but qualified. An example is when the entering party owns 
an express or implied easement burdening the property. The scope of the 
easement also defines the scope of the owner’s “property” in the balance of 
the land. The owner still has a form of “exclusive possession,” but not as to 
the easement owner.

The property of another also encompasses subsurface rights.13 The 
Restatement (Second) of Torts provides “a trespass may be committed on, 
beneath, or above the surface of the earth.”14 This is in keeping with the ad 
coelum concept of ownership.15 When dealing with subsurface trespass, 
the most common analytical flaw is failing to account for collective rights 
that exist in addition to exclusive rights.

[2] Defining the Property Interests
[a] Exclusive Rights

Although trespass is often described as interference with an owner’s 
right to exclusive possession and control over land, rarely will the owner 
have exclusive possession as to everyone. Other interest owners will have 
rights to use the land, such as owners of licenses, leases, easements, and 
profits. There can also be cotenants and others that derive their right to be 
on the property from the owner, or from someone in the owner’s chain of 
title. References to exclusive possession mean exclusive as to an entrant that 

action in personam, not in rem, and does not run with the land.” Id. Therefore, a subsequent 
purchaser of the land lacks standing to sue for trespasses committed when the seller owned 
the land. Id.; see also Keeton et al., supra note 4, at 77.

13 Keeton et al., supra note 4, at 82.
14 Restatement (Second) of Torts § 159(1) (1965).
15 Modern ad coelum doctrine recognizes that when O receives complete title to land it 

includes the space above and below the land. Although the doctrine originally described its 
reach using heaven-to-hell terms, the above-surface rights have been limited to the area nec-
essary to use and enjoy the surface of the land. Subsurface rights present more of a problem 
because they have been recognized and profitably developed for hundreds of years. Limit-
ing those rights will be much more difficult compared to above-surface rights. If a reservoir 
of oil and gas is someday found at unheard-of depths, the owner of the land will seek to eject 
the devil to protect the owner’s ad coelum rights. See generally Keith B. Hall, “Hydraulic 
Fracturing: If Fractures Cross Property Lines, Is There an Actionable Subsurface Trespass?” 
54 Nat. Resources J. 361, 376 (2014). Professor Hall states: “But a clear modern trend in both 
legal commentary and court decisions is that the ad coelum doctrine does not apply literally 
and that landowners’ right to bring trespass claims for high-elevation airspace intrusions or 
deep subsurface intrusions is limited.” Id. at 377. Recent cases continue the trend of limiting 
subsurface trespass but not by limiting the ad coelum doctrine. Instead, the cases continue 
with a boundary-line analysis, applying the ad coelum doctrine, but then modify the effect 
of the invasion by requiring a new element for an actionable trespass—such as a certain 
level of provable damages.



4-6 Mineral Law Institute § 4.02[2][b]

lacks the appropriate right to be on the land, or to use the land in a certain 
way. Therefore, any trespass analysis must begin by inquiring if the owner’s 
rights are exclusive as to the allegedly trespassing entrant.

The “property” element of the trespass analysis is incomplete when deal-
ing with subsurface rock structures that possess a commercial level of con-
nectivity. Too often it consists of merely identifying a boundary line, and 
a crossing of the line. The required analysis, however, is more complex 
because the property has more moving parts than mere boundary lines. 
Consider the added “property” complexity created when O conveys sec-
tion 30 to A and B compared to when O conveys section 30 to A. Although 
A owns an undivided one-half interest in the first example, the cotenant 
relationship the conveyance to A and B creates fundamentally changes 
many of the exclusive rights possessed by A in its one-half interest. The 
external boundary lines remain to define their rights as to third parties, but 
as between A and B there are no internal boundaries. Instead, they enjoy 
collective rights in the whole defined by the law of cotenancy.

In the scenario where O conveys section 30 to A and B it is the cotenant 
relationship and accompanying cotenancy law that create the complexity 
that blurs the independent rights of A and B within the confines of section 
30. A similar blurring of rights occurs when multiple parties own sepa-
rate tracts within a connected rock structure. In that case the “property” 
of owners within a rock structure system must be defined considering 
each owner’s (1) rights in its separately owned component of the system, 
(2) rights in the system, and (3) limitations on its individual rights neces-
sary to protect the system. In the oil and gas context we refer to items (2) 
and (3) as the owners’ correlative rights. Similar rights exist in any situation 
where separate owners are part of a rock structure system. System mem-
bership dictates a more complex property analysis to manage individual 
and collective rights.

[b] Collective Rights
Collective rights are those possessed by all owners in a rock structure 

system. Although collective, they are also exclusive in that only those who 
own a part of the rock structure possess collective rock structure rights. 
This creates two universes of ownership in the rock structure. First are 
individual rights that attach to an owner’s specific tract of land overlying 
the rock structure. Some of these individual rights are exclusive, some are 
not. The exclusiveness depends upon the second universe of individual 
rights: individual rights in the entire rock structure. To the extent individ-
ual owners have rights that extend beyond their part of the rock structure, 
it diminishes the individual exclusive rights they can have as to their part 
of the rock structure. These are the collective rights.
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In the oil and gas world we refer to these collective rights as “correlative 
rights.”16 Once it is acknowledged that correlative rights exist, and must be 
considered when analyzing a trespass claim, the next step is to determine 
how to identify each owner’s correlative rights. This is done as part of a 
correlative rights analysis to ensure the entire bundle of sticks is accounted 
for before trespass principles are applied.

[c] Correlative Rights
[i] What They Are Not

“Correlative rights” is a term that has been used to describe many differ-
ent concepts. It is like using the phrase “meeting of the minds” to describe 
the mutual assent required to form a contract. But we know a true meeting 
of the minds is not required.17 Likewise, the term correlative rights is often 
equated with an owner’s right to a “fair share” of the oil and gas beneath its 
land.18 The “fair share” concept is usually associated with a conservation 
commission’s actions limiting an owner’s capture rights. The term often 
has a statutory or regulatory origin charging conservation commissions 
with “preventing waste and protecting correlative rights.”19 It sounds nice 
but is not real. Diligence and the rule of capture determine each owner’s 
“share”—regardless of how “fair” it might be. Fair share in the regulatory 

16 Professor Kuntz notes in his treatise that correlative rights “is a term used to refer to 
all of the rights and duties that exist between such landowners with regard to operations 
in a common source of supply.” 1 Eugene Kuntz, A Treatise on the Law of Oil and Gas § 4.3 
(2019).

17 Thousands of cases exist stating that for an enforceable contract there must be a “meet-
ing of the minds.” But minds need not meet to form a contract. Under the objective theory 
of contracts, it is the outward manifestations of the parties that matter, not their subjective 
mindset. See E. Allan Farnsworth, Contracts § 3.6 (4th ed. 2004) (referring to the “much-
abused metaphor” that was the product of the subjective theory of contracts).

18 The Texas Supreme Court, in Elliff v. Texon Drilling Co., 210 S.W.2d 558 (Tex. 1948), 
observed:

These laws and regulations are designed to afford each owner a reasonable 
opportunity to produce his proportionate part of the oil and gas from the entire 
pool and to prevent operating practices injurious to the common reservoir. In 
this manner, if all operators exercise the same degree of skill and diligence, each 
owner will recover in most instances his fair share of the oil and gas. This rea-
sonable opportunity to produce his fair share of the oil and gas is the landowner’s 
common law right under our theory of absolute ownership of the minerals in place.

Id. at 562 (emphasis added).
19 E.g., N.M. Stat. Ann. §  70-2-11 (“The division is hereby empowered, and it is its 

duty, to prevent waste prohibited by this act and to protect correlative rights, as in this act 
provided.”).



4-8 Mineral Law Institute § 4.02[2][c][i]

context simply means the commission must act fairly when it limits an 
operator’s capture rights.20

Correlative rights were initially viewed as an allocating principle to give 
substance to resources that can migrate within a reservoir and be lost by 
capture. It created a conceptual limit on the rule of capture by lending a 
property foundation to oil and gas while in the reservoir. This view of cor-
relative rights was promoted at a time when there was doubt concerning a 
public prevention-of-waste basis for restraining an owner’s capture rights. 
Correlative rights gave legislatures and courts a private property basis for 
acting: regulation was necessary to protect private property, not take it.21

The metamorphosis of correlative rights is best illustrated by comparing 
the American Petroleum Institute’s (API) correlative rights pronounce-
ments in 1931 and 1942. In 1931 the API stated each reservoir owner is 
“entitled only to his equitable and ratable share of the recoverable oil and 
gas energy in the common pool in the proportion which the recoverable 
reserves underlying his land bear to the recoverable reserves in the pool.”22 
This is consistent with a “fair share” approach, which has not been fol-
lowed. The API changed course in 1942 stating: “Within reasonable limits, 
each operator should have an opportunity equal to that afforded other oper-
ators to recover the equivalent of the amount of recoverable oil [and gas] 

20 The Michigan Court of Appeals has floundered in its attempts to deal with the “fair 
share” concept. For example, in In re Antrim Shale Formation re Operation of Wells Under 
Vacuum, 899 N.W.2d 799 (Mich. Ct. App. 2017), the court stated: “Generally, surface 
 owners of oil and gas rights are only entitled to proportionate shares of the common oil 
and gas reserves underlying the land.” Id. at 804. That cannot be true. The court avoids the 
appellants’ correlative rights (“fair share”) argument “because there was no evidence that a 
common pool [(the Antrim Shale Formation)] existed.” Id. It arrives, however, at the cor-
rect result because “all well operators would be allowed to operate under a vacuum if they 
so chose.” Id. at 802. The Michigan Public Service Commission’s regulation complied with 
statutory requirements because it was designed to prevent waste and treated all similarly 
situated parties fairly. Absent from the court’s fair share statement was the “opportunity” 
qualifier it embraced in Wronski v. Sun Oil Co., 279 N.W.2d 564, 570 (Mich. Ct. App. 1979) 
(“This right to have a reasonable opportunity to produce one’s just and equitable share of oil 
in a pool is the common-law right that the trial court found Sun Oil violated.” (emphasis 
added)). See David E. Pierce, “Employing a Reservoir Community Analysis to Define and 
Marshal Correlative Rights in the Oil and Gas Reservoir,” 76 La. L. Rev. 787, 792–95 (2016).

21 The progression from a property-based justification for conservation regulation to a 
public policy-based justification is discussed in David E. Pierce, “Carol Rose Comes to the 
Oil Patch: Modern Property Analysis Applied to Modern Reservoir Problems,” 19 Penn St. 
Envtl. L. Rev. 241, 253–55 (2011).

22 Stuart E. Buckley, Petroleum Conservation 256 (1951) (quoting API, Proceedings of the 
Twelfth Annual Meeting § 1 (1930)); see Seldon B. Graham, Jr., “Fair Share or Fair Game? 
Great Principle, Good Technology—But Pitfalls in Practice,” 8 Nat. Resources Law. 61, 65 
(1975).
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underlying his property.”23 This is the approach that has been followed. 
Professors Kramer and Martin comment on the “fair share” and “opportu-
nity” approaches, stating:

Having correlative rights in a common source of supply does not mean that each 
owner is guaranteed to recover a proportionate share of the oil or gas in the 
reservoir, but only that each owner shall be afforded the opportunity to produce 
or to share in production on a reasonable and fair basis.24

Therefore, “[t]he correlative right is having the opportunity to produce, not 
having a guaranteed share of production.”25

[ii] What They Are
Correlative rights are property rights. They exist, and are defined and 

protected, like other property, by the common law. They are not created or 
defined by a conservation commission. They can be regulated, like other 
property, by legislative action, but their existence and extent are defined by 
courts in quiet title, declaratory judgment, trespass, nuisance, and other 
actions that impact property rights. Therefore, when owner A injects waste 
into an injection well located on A’s land, and the waste migrates within 
the porous and permeable rock structure into adjoining owner B’s land, the 
relative rights of A and B—their correlative rights—will be determined by 
a court, not a conservation commission.

Correlative rights consist of positive and negative rights. Courts have 
focused almost exclusively on negative correlative rights: what owners 
cannot do in the reservoir. This chapter invites consideration of positive 
correlative rights: those things that an owner overlying a reservoir can do. 
As will be seen, owners overlying any connected porous and permeable 
rock structure with commercial potential possess two categories of rights: 
(1) rights to do things within their portion of the reservoir, and (2) rights 
to do things beyond their portion of the reservoir. Just as negative rights 
restrain owners from doing things on their land that have negative cross-
boundary impacts on the reservoir, owners have positive rights to affirma-
tively engage in cross-boundary activities when necessary and appropriate 
to enjoy their portion of the reservoir. The “reservoir community analysis” 
discussed in this chapter is used to define positive correlative rights that 

23 Special Study Comm. & Legal Advisory Comm. on Well Spacing & Allocation of Prod., 
API, Progress Report on Standards of Allocation of Oil Production Within Pools and Among 
Pools 8 (1942) (emphasis added); see Wronski, 279 N.W.2d at 569–70 (discussing the two 
API statements).

24 1 Bruce M. Kramer & Partick H. Martin, The Law of Pooling and Unitization § 5.01 
(2018).

25 Id.
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can be affirmatively exercised by each owner in reservoir areas that extend 
beyond their portion of the reservoir.26

[d] Boundary Lines and Correlative Rights
The sections that follow examine the case law addressing subsurface tres-

pass issues and conclude that courts consistently apply what is described 
as a “boundary-line analysis.” Crossing a boundary line into another 
owner’s “property” constitutes a trespass. The boundary-line analysis has 
evolved into two differing forms of trespass law. One form employs an 
“unmitigated” or traditional trespass analysis. The other form employs a 
“mitigated” trespass analysis to take the edge off of traditional trespass law, 
making it more nuisance-like. For each subsurface trespass problem, a cor-
relative rights analysis is provided to complete the bundle of sticks that 
comprise subsurface ownership in a connected rock structure.27 Often 
the correlative rights analysis will demonstrate that crossing a boundary 
line was a legitimate exercise of the developer’s collective reservoir rights. 
Therefore, any boundary-line analysis must be evaluated using a correla-
tive rights analysis to determine if the cross-boundary event is an unlawful 
trespass or a lawful permissible use.28

§ 4.03 Trespass and the Underground Injection of Wastes
Shoving stuff down a hole in the ground is the accepted technique for 

disposing of many wastes—particularly the really bad stuff. When it is 
done correctly, it can be an environmentally benign method of waste dis-
posal and it is often dictated by state and federal environmental laws.29

Waste injection is useful for our analysis because it is not dominated by 
the public policy trappings associated with hydraulic fracturing, enhanced 
recovery, and carbon sequestration. There is no prevention of waste or 
climate change imperative to consider. Instead, there is only the physical 

26 The positive correlative rights concept and the reservoir community analysis have 
been developed in several prior articles. See generally Pierce, supra note 20.

27 A “connected rock structure” will also be referred to in this chapter as a “reservoir.” Any 
rock structure possessing commercially valuable characteristics of porosity and permeabil-
ity is considered “connected” and a “reservoir” regardless of its contents.

28 Like other property rights, when a dispute over “ownership” arises, it will be a court, 
not a conservation commission, that determines the nature and scope of each reservoir 
owner’s collective correlative rights.

29 Underground injection of salt water produced with oil and gas is indirectly mandated 
by the Clean Water Act (CWA). The CWA prohibits most surface discharges of produced 
water but exempts from CWA regulation water that is injected into a well in accordance with 
the Safe Drinking Water Act’s underground injection control program. 33 U.S.C. § 1362(6)
(B); see John S. Lowe et al., Cases and Materials on Oil and Gas Law 965–68 (7th ed. 2018).
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reality that the subsurface rock structure has the characteristics of poros-
ity and permeability that give it potential commercial value. This physical 
reality also limits “exclusive possession” over a discrete portion of the rock 
structure. It is not possible to isolate a portion of the rock structure from 
its system dynamics.30 The rock structure is interconnected, with each 
owner possessing a portion of a matrix that is influenced by the whole. It is 
owner ship of a piece of a system as opposed to just a piece of rock.

When owners overlying the rock structure use their portions to inject 
wastes, they recognize the wastes can migrate beyond boundary lines. If the 
migrating wastes constitute a trespass, then the consent of multiple struc-
ture owners is required to safely engage in waste injection. If the consent is 
not forthcoming, then the rock structure is of no commercial value and the 
disposal of wastes restricted.31 To date all courts have used a boundary-line 
analysis to address trespass issues associated with waste injection.

[1] Boundary-Line Analysis
The boundary-line analysis for trespass simply looks for an invasion of 

an owner’s property by having something cross a subsurface boundary line. 
“Subsurface” boundary line refers to the lines drawn at the surface of the 
land extended downward. It is the legal description of each owner’s land 
projected from the surface onto the subsurface. Therefore, the universe of 
owners in a rock structure suitable for waste injection will be those  owners, 
defined by surface boundaries, that overlie the targeted rock structure. If 
your surface boundaries place you outside the subsurface area where the 
rock structure exists—or in a portion of the rock structure lacking the 

30 The rock structure typically contains salt water that mixes with the injected waste. 
See Chance v. BP Chems., Inc., 670 N.E.2d 985, 992 (Ohio 1996). The injecting party, BP 
Chemicals, Inc. (BP), asserted that since it was injecting into “waters of the state,” the adja-
cent landowners lacked a possessory interest in the salt water and could not object to its use 
for waste disposal. Rejecting this argument, the court noted the landowners have “a property 
interest in the rock into which the injectate is placed.” Id. The impact on the system—the 
rock structure containing salt water—will determine whether there has been the requisite 
interference with the landowner’s “reasonable and foreseeable use” of the system. Id.

31 Unlike oil and gas development, there are no statutory mechanisms to pool or unitize 
rock structure owners for waste disposal. The consent requirement was a major concern of 
the Oklahoma Attorney General in West Edmond Salt Water Disposal Ass’n v. Rosecrans, 226 
P.2d 965, 969 (Okla. 1950). The Attorney General’s amicus curiae brief noted that “if such 
disposal of salt water is forbidden unless oil producers first obtain the consent of all persons 
under whose lands it may migrate or percolate, underground disposal would be practically 
prohibited.” Id. It was an even more important consideration in 1950 because underground 
injection was optional, not mandatory. Producers had the option of disposing of the salt 
water on the surface of the land or in streams and other surface water bodies.
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requisite permeability to transmit fluids32—then you have no interest in 
the rock structure and therefore no say in how it is used for waste disposal.

For owners within the structure suitable for waste disposal, bound-
ary lines are the metaphysical trigger for defining trespass. The moment 
injected waste crosses a boundary line and enters another person’s “prop-
erty,” there will be trespass consequences unless it was done with that 
person’s “consent or authorization.” The initial inquiry has been whether 
“authorization” is met through government approval of the injection 
through a permitting process.

[2] Impact of a Government Permit
[a] Government Permit Is Not “Authorization” to 

Enter
The Texas Supreme Court has put the permit issue to rest in Texas with 

FPL Farming Ltd. v. Environmental Processing Systems, L.C.33 The court 
embraced the common law rule “that the mere fact that an administra-
tive agency issues a permit to undertake an activity does not shield the 
permittee from third party tort liability stemming from consequences of 
the permitted activity.”34 The court also provides the memorable quote: 
“[A] permit is not a get out of tort free card.”35

The FPL case concerned wastewater injection where the adjoining land-
owner asserted the waste plume would radiate out from the point of injec-
tion and eventually enter its portion of the receiving reservoir rock.36 The 
first trip to the Texas Supreme Court addressed the permit issue. Prior to 
the FPL case, the court’s ruling in Railroad Commission of Texas v. Man-
ziel37 was thought to provide regulatory cover for activity that would other-
wise be a trespass. The court of appeals in FPL thought Manziel created 

32 See generally Snyder Ranches, Inc. v. Oil Conservation Comm’n, 798 P.2d 587, 589–90 
(N.M. 1990) (providing that trespass not possible where a fault line prevented injected salt 
water from migrating into the plaintiff ’s portion of the reservoir).

33 351 S.W.3d 306 (Tex. 2011).
34 Id. at 314. This statement could be labeled dictum because the statutes creating the 

permit system expressly state a permit is not a shield from civil tort liability. The court, 
however, went out of its way to focus on “our common law rule.” Id. This was probably 
done to clarify that the permits issued in Railroad Commission of Texas v. Manziel, 361 
S.W.2d 560 (Tex. 1962), and Coastal Oil & Gas Corp. v. Garza Energy Trust, 268 S.W.3d 1 
(Tex. 2008), did not address the permittee’s tort liability, particularly since those cases were 
relied upon by the court of appeals in holding that the permits exempted the permittee from 
liability. FPL, 351 S.W.3d at 313.

35 FPL, 351 S.W.3d at 311.
36 Id. at 308.
37 361 S.W.2d 560 (Tex. 1962).
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a permit shield for injection activities.38 The supreme court, finding the 
court of appeals “misinterpreted” Manziel, proceeded to limit its scope, 
stating: “[W]e held that Railroad Commission authorizations of second-
ary recovery projects are not subject to injunctive relief based on trespass 
claims.”39 And “[w]e made the point in Manziel that we were not deciding 
whether a permit holder is immunized from trespass liability by virtue of 
the permit.”40 The court’s use of Manziel in its 2008 majority opinion in 
Coastal Oil & Gas Corp. v. Garza Energy Trust41 gave it a much broader 
reading. The Coastal court stated that in Manziel “we held that a salt water 
injection secondary recovery operation did not cause a trespass when the 
water migrated across property lines, but we relied heavily on the fact that 
the Commission had approved the operation.”42 Whatever Manziel meant 
prior to and following the Coastal decision, it now means what a unani-
mous supreme court said it means in its 2012 FPL decision.

The New Mexico Supreme Court, in Snyder Ranches, Inc. v. Oil Conser-
vation Commission,43 stated a similar rule regarding a permitted salt water 
injection well: “The issuance of a license by the State does not authorize 
trespass or other tortious conduct by the licensee, nor does such license 
immunize the licensee from liability for negligence or nuisance which 
flows from the licensed activity.”44

A statute can expressly preserve private causes of action even though an 
injection permit has been granted. For example, in Chance v. BP Chemicals, 
Inc., the injection wells were permitted under chapter 6111 of the Ohio 

38 FPL, 351 S.W.3d at 309, 313.
39 Id. at 313 (citing Manziel, 361 S.W.2d at 568).
40 Id.
41 268 S.W.3d 1 (Tex. 2008).
42 Id. at 12. This statement was footnoted with an extensive quote from the Manziel 

opinion stating that when “the Commission authorizes secondary recovery projects, a tres-
pass does not occur when the injected, secondary recovery forces move across lease lines, 
and the operations are not subject to an injunction on that basis.” Id. at 12 n.33 (quoting 
Manziel, 361 S.W.2d at 568). This is followed by the sentence that the court in FPL would 
use to limit the scope of Manziel: “The technical rules of trespass have no place in the 
consideration of the validity of the orders of the Commission.” Id. (emphasis added) (quoting 
Manziel, 361 S.W.2d at 568–69).

43 798 P.2d 587 (N.M. 1990).
44 Id. at 590. This statement was technically dictum because the court affirmed the New 

Mexico Oil Conservation Division’s finding that no trespass could occur because of a fault 
line preventing migration into the plaintiff ’s property. The court, however, stated that “to 
avoid future error, we take this opportunity to answer Snyder Ranches’s assertion that the 
granting of Mobil’s application to inject salt water into the disposal well authorizes a tres-
pass against Snyder Ranches’s property. We do not agree.” Id.
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Revised Code addressing water pollution control.45 The Ohio Supreme 
Court noted that issuance and compliance with injection permits will not 
“insulate” the permittee from “liability,” citing the statutory provision that 
provides: “Chapter 6111. of the Revised Code does not abridge rights of 
action or remedies in equity or under the common law . . . .”46

[b] Government Permit Avoids an “Actionable” 
Trespass

The FPL and Snyder holdings can be contrasted with cases such as Ray-
mond v. Union Texas Petroleum Corp. that hold issuance of a permit is an 
exemption from trespass liability.47 In Raymond the plaintiff landowners 
asserted injected salt water migrated through the reservoir, across the 
landowners’ subsurface boundary line, and invaded their portion of the 
reservoir.48 The facts were unique because 40% of the waste water was 
from wells the landowners had an interest in while 60% came from other 
wells.49 The landowners asserted the waste comprising 60% of the injected 
volumes was not encompassed by the landowners’ authorization under the 
oil and gas leases and pooling orders.50

The court first found that the “plaintiffs were able to establish by a pre-
ponderance of the evidence that salt water . . . migrated to their subsurface 
property.”51 The plaintiffs were denied recovery, however, because the 
“plaintiffs have failed to show, and the court can perceive of no situation 
in which they would be able to show, that the salt water produced from 
lands not pooled with [the] plaintiffs’, as opposed to the salt water from 
lands pooled with [the] plaintiffs’, invaded their subsurface property.”52 
The court placed the apparently impossible burden of distinguishing the 
composition of commingled salt water on the plaintiffs—instead of the 
party responsible for the commingling.

Perhaps not comfortable with its commingling holding, the court devel-
oped a second basis to deny recovery: “[T]he court finds that the invasion 
of salt water under [the] plaintiffs’ land was part of a salt water disposal 
operation authorized by the Commissioner [of Conservation]. As such, it 

45 670 N.E.2d 985, 990 (Ohio 1996).
46 Id. (quoting Ohio Rev. Code Ann. § 6111.08).
47 697 F. Supp. 270, 274 (E.D. La. 1988).
48 Id. at 271.
49 Id. at 272–73.
50 Id.
51 Id. at 273.
52 Id.
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is not unlawful and does not constitute a legally actionable trespass.”53 The 
court relied on the Louisiana Supreme Court’s holding in Nunez v. Wainoco 
Oil & Gas Co.54 In Nunez the court held a forced pooling order exempted 
the operator from trespass liability when its wellbore drifted into unleased 
land that was nevertheless part of the pooled area.55 Therefore, the drifting 
wellbore was held to be “an authorized unit operation” and not a “legally 
actionable trespass” because trespass liability had been “superceded in part 
by Louisiana’s Conservation Law when a unit has been created by order of 
the Commissioner.”56

The Nunez forced pooling analysis does not fit the facts in Raymond, 
which concerned issuance of an injection permit that did not purport to 
pool or impact surrounding lands. This was noted in Mongrue v. Mon-
santo Co.,57 where the same court observed it was the pooling order that 
eliminated the boundary lines between the properties.58 The Mongrue 
court concluded that “the Commissioner does not necessarily bar claims 
of trespass when authorizing the disposal of waste through underground 
injection wells.”59

53 Id. at 274. The court in Boudreaux v. Jefferson Island Storage & Hub, LLC, 255 F.3d 
271 (5th Cir. 2001), followed the permit analysis employed by the court in Raymond. Bou-
dreaux, 255 F.3d at 275 (“Here, Jefferson Island was granted authorization by the [Louisiana 
Office] of Conservation to drill its saltwater disposal wells pursuant to Title 30. Under these 
circumstances, the district court properly followed Raymond in finding no trespass claim 
under the facts of this case.”).

54 488 So. 2d 955 (La. 1986).
55 Id. at 957, 964.
56 Id. at 964. The court noted trespass liability had been superseded “in part.” This is 

explained in a footnote discussing the rights of a non-consenting landowner whose surface 
or subsurface is used to conduct pooled operations. The court observed:

[W]e acknowledge that should a unit operation create for one landowner within 
the unit a particular expense, as a result of damage to his premises, or measurable 
inconvenience, that landowner may be entitled to recover compensation in addi-
tion to a proportionate share of production, a matter which we need not resolve 
in this case.

Id. at 964 n.29 (emphasis added).
57 No. 2:98-cv-02531, 1999 WL 970354 (E.D. La. Oct. 21, 1999). Following the court’s 

ruling the plaintiffs dismissed their trespass claim that had survived Monsanto’s summary 
judgment motion so they could appeal the district court’s ruling on its takings claims. Mon-
grue v. Monsanto Co., 249 F.3d 422, 425 (5th Cir. 2001). It is interesting that the Fifth Cir-
cuit in Boudreaux, aware of Mongrue (it was cited regarding the unjust enrichment claims), 
nevertheless chose to follow Raymond without comment.

58 1999 WL 970354, at *3 (“[T]he boundaries between [the] plaintiffs’ and [the] defen-
dant’s property remained in tact [sic].”).

59 Id.
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Although describing the invading waste as “not unlawful” and not “a 
legally actionable trespass,” the court in Raymond observed that the hold-
ing in Nunez “does not preclude a landowner from recovering compen-
sation for damages to his property or measurable inconvenience.”60 So, 
according to Raymond, is it a trespass or not? Apparently, it is a trespass 
but—because of the permit—it is only actionable if the migrating waste 
causes “harm,” which, using Nunez terminology, is described as “injury or 
inconvenience.”61

Although it is an enhanced recovery case and not a waste injection 
case, the court in Tidewater Oil Co. v. Jackson held “the fact that an act 
is lawfully undertaken and lawfully done does not, ipso facto, relieve the 
actor of liability for the harmful consequences of his act.”62 The court, 
however, also held that acts “committed under color, and in accordance 
with, Kansas law,”63 in this case commission-authorized secondary recov-
ery operations,64 would shield the defendant from punitive damages.65 The 
facts in Tidewater disturbed the federal judges,66 which caused the district 
court to award punitive damages, and one member of the court of appeals 
to file a dissenting opinion arguing the punitive damages award should be 
affirmed.67

In most cases acting with a permit or regulatory approval will not, as 
the Texas Supreme Court put it, provide a “get out of tort free card.”68 

60 Raymond v. Union Tex. Petroleum Corp., 697 F. Supp. 270, 274 (E.D. La. 1988).
61 Id. at 275 (“[The] [p]laintiffs have suffered no injury or inconvenience, either surface 

or subsurface.”).
62 320 F.2d 157, 161–62 (10th Cir. 1963).
63 Id. at 165.
64 The Kansas Corporation Commission authorized Tidewater Oil Co. (Tidewater) to 

drill injection wells; the Commission’s order was affirmed by the district court, and the dis-
trict court’s order affirmed by the Kansas Supreme Court. Jackson v. State Corp. Comm’n, 
348 P.2d 613, 617 (Kan. 1960). The issue was not whether water injected by Tidewater 
would water out the plaintiffs’ wells, it was a matter of when they would be watered out and 
where the oil would be pushed on the plaintiffs’ lease. Id.

65 Tidewater, 320 F.2d at 165.
66 Injection wells were drilled 12 feet from the Jackson/Tidewater boundary line after 

the plaintiffs drilled nine production wells on their land, one 48 feet from the Jackson/
Tidewater boundary. Jackson, 348 P.2d at 614. All of the plaintiffs’ production wells were 
“heavily fractured.” Id. at 615. It is obvious the federal courts viewed the equities between 
the plaintiffs and Tidewater differently from how they were perceived by the Kansas Cor-
poration Commission and the Kansas state courts. It appears the parties were engaging in 
the sort of gaming you would expect under the rule of capture and the conservation laws. 
The plaintiffs lost the game in state court but won in federal court.

67 Tidewater, 320 F.2d at 165 (Lewis, J., concurring in part and dissenting in part).
68 FPL Farming Ltd. v. Envtl. Processing Sys., L.C., 351 S.W.3d 306, 311 (Tex. 2011).
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When a permit does not shield the injecting party from potential trespass 
liability, the critical inquiry is whether injected waste that migrates across 
subsurface boundary lines is a trespass.

[3] Migrating Waste as a Trespass
Migrating waste cases fall into two categories: (1) the unmitigated tres-

pass case that applies traditional trespass principles, and (2) the mitigated 
trespass case that applies modified trespass principles to accommodate 
cross-boundary waste migration. The trend is toward a mitigated trespass 
standard.

[a] Unmitigated Trespass
It remains hornbook law that a trespasser is liable “for nominal damages 

even if there is no actual damage.”69 This is consistent with the fundamen-
tal “right to exclude” others from property.70 The Texas Supreme Court 
made this point when reciting the law of trespass in Coastal, where it stated 
a possessory interest owner can recover for nominal damages.71 To have 
an actionable trespass a possessory interest owner need not prove “actual 
injury.”72 These principles were reiterated in Environmental Processing 
Systems, L.C. v. FPL Farming Ltd., after the court extolled the importance 
of following its historical treatment of trespass because prior cases “have 
established rules relating to property rights.”73 One of those prior cases is 
McDaniel Brothers v. Wilson, where the court summarized trespass law 
stating: “[E]very unauthorized entry upon land of another is a trespass 
even if no damage is done or the injury is slight, and gives a cause of action 
to the injured party.”74

Under the boundary-line analysis any movement of injected wastes into 
parts of the receiving reservoir owned by others is a trespass. The bound-
ary-line analysis is illustrated by Hill v. Southwestern Energy Co.75 The issue 
in Hill was the proof a plaintiff must offer to establish a subsurface tres-
pass caused by injected wastes. Southwestern Energy Co. (Southwestern) 

69 Dale A. Whitman et al., The Law of Property § 7.1 (4th ed. 2019).
70 Id. This includes the owner’s right to prevent use of its land and to demand that those 

who desire to use the owner’s land pay for the privilege. See generally Page Keeton & Lee 
Jones, Jr., “Tort Liability and the Oil and Gas Industry II,” 39 Tex. L. Rev. 253, 257 (1961).

71 268 S.W.3d 1, 11 (Tex. 2008) (noting that the plaintiffs, owning a non-possessory future 
interest, could not seek nominal damages but must prove actual damages).

72 Id. at 12 n.36.
73 457 S.W.3d 414, 419 (Tex. 2015).
74 70 S.W.2d 618, 621 (Tex. Civ. App.—Beaumont 1934). This statement is quoted in 

Environmental Processing, emphasizing the “unauthorized” element of a trespass cause of 
action. Envtl. Processing, 457 S.W.3d at 421.

75 858 F.3d 481 (8th Cir. 2017).
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obtained a permit to inject “chemical-containing waste water” generated 
from its hydraulic fracturing operations, referred to as “fracking waste.”76 
The Arkansas Oil and Gas Commission issued a permit authorizing South-
western to drill an injection well on a 3.29-acre tract of land located 180.3 
feet from the Stroud boundary line.77 The district court ordered phased 
discovery ruling: “The first, and primary, issue for discovery is whether 
the waste fluid has migrated to the subsurface strata of the [Strouds’] real 
property.”78 This is the essence of a boundary-line analysis.

The Strouds’ expert sought to mathematically establish that the Barton 
B. Sands reservoir beneath the 3.29-acre tract could hold no more than 
1.1 million barrels of fluid wastes.79 Arkansas Oil and Gas Commission 
records established that Southwestern had injected 7.6 million barrels of 
fluid wastes. Therefore, injected wastes must have migrated away from the 
3.29-acre tract.80 The issue, however, was proving wastes migrated across 
the Stroud boundary line. The Strouds’ expert assumed wastes would 
migrate radially from the point of injection.81 Using this assumption, the 
expert mathematically established that wastes invaded the Stroud portion 
of the reservoir. The district court, however, granted a Daubert challenge 
to the expert’s proposed testimony.82 The expert failed to rule out the 
possibility that the reservoir contained geologic obstructions that would 
prevent wastes from flowing across the Southwestern/Stroud boundary 
line.83 Reversing the district court, the court in Hill concluded: “Though 
[the Strouds’ expert’s] equation and report imperfectly describe where 

76 Id. at 483.
77 Id.
78 Stroud v. Sw. Energy Co., No. 4:12-cv-00500, 2015 WL 5679742, at *1 (E.D. Ark. Sept. 

25, 2015) (alteration in original), rev’d sub nom. Hill v. Sw. Energy Co., 858 F.3d 481, 483 
(8th Cir. 2017).

79 Hill, 858 F.3d at 483. The Barton B. Sands is a depleted natural gas reservoir where the 
Arkansas Oil and Gas Commission authorized Southwestern to complete its injection well 
and dispose of wastes. Id.

80 Id. (“experts unanimously agree that this volume of waste ‘could not possibly fit in the 
reservoir space directly beneath the leasehold’ ”).

81 Id. at 484. The Strouds elected to “hire[] an expert to calculate the radial flow of the 
fracking waste” because it was the most economic way, considering the proximity of the 
injection well to the Strouds’ land, to establish a trespass. Id.

82 Stroud, 2015 WL 5679742, at *2; see Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 
(1993).

83 Stroud, 2015 WL 5679742, at *2. Although isopach mapping showed the Barton B. 
Sands reservoir extended beneath part of the Strouds’ land, the experts agreed the reservoir 
was “geologically heterogeneous” with “clay drapes” within the reservoir rock that could 
impede migration of wastes within the reservoir. “No one could say whether one of these 
drapes was or was not an impediment to westward migration of the waste fluid toward the 
Strouds’ property.” Id.
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the fracking waste spread, ‘[t]he methodology . . . was scientifically valid, 
could properly be applied to the facts of this case, and, therefore, was reli-
able enough to assist the trier of fact.’ ”84

The evidence offered by the Strouds’ expert “could support a reasonable 
inference that the fracking waste migrated across their property line.”85 
And, under a boundary-line analysis, that is what determines whether a 
trespass has occurred.

The Texas Court of Appeals, following the 2011 remand from the Texas 
Supreme Court in FPL,86 held that FPL Farming Ltd. (FPL) “has a cause of 
action for trespass at common law” to protect its subsurface property from 
the migrating wastes injected by Environmental Processing Systems, L.C.87 
This expresses the opinion of the court of appeals sitting in Beaumont. The 
supreme court expressly declined to address the trespass issue on appeal,88 
because the appeal was resolved when a jury instruction regarding the 
consent requirement for trespass was upheld—along with the jury’s ver-
dict that FPL failed to prove the elements of a trespass. The analysis of the 
subsurface trespass issue by the court of appeals is nevertheless instructive.

The most instructive case demonstrating traditional trespass law in 
action is Cassinos v. Union Oil Co. of California.89 In 1917 Escolle Estate 
Company (Escolle) conveyed the “surface estate” and “very broadly and 
specifically reserved to itself the mineral estate.”90 In 1946 Escolle leased 
its oil and gas to Union Oil Company of California (Union).91 In the 1980s 
Union obtained a permit from the California Division of Oil, Gas, and Geo-
thermal Resources to convert a producing well on the lease to a disposal 

84 Hill, 858 F.3d at 486–87 (second alteration in original) (quoting Johnson v. Mead John-
son & Co., 754 F.3d 557, 564 (8th Cir. 2014)).

85 Id. at 488. This created a genuine issue of material fact, thereby precluding summary 
judgment for Southwestern. Id.

86 351 S.W.3d 306, 314–15 (Tex. 2011) (reversing court of appeals’ holding that injec-
tion permits exempted injecting party from trespass for waste migrating into adjoining 
property).

87 FPL Farming Ltd. v. Envtl. Processing Sys., L.C., 383 S.W.3d 274, 282 (Tex. App.—
Beaumont 2012), rev’d in part, 457 S.W.3d 414, 426 (Tex. 2015) (reversing regarding “con-
sent” burden of proof and jury instruction “which obviates the need to address whether this 
is a viable cause of action in Texas”).

88 Envtl. Processing, 457 S.W.3d at 416 (declining to address “whether deep subsurface 
wastewater migration is actionable as a common law trespass in Texas”).

89 18 Cal. Rptr. 2d 574 (Ct. App. 1993).
90 Id. at 576.
91 Id. The lease was amended in the 1980s. Id.
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well.92 Union obtained permission from the surface owner to dispose of 
water produced from its other leases. Union did not obtain permission 
from Escolle, the mineral owner.93 Union injected 2,067,343 barrels of off-
lease wastewater into the well.94 Although the court discussed ownership 
of pore space and who, between the surface owner and mineral owner, had 
the authority to authorize injection of off-lease water, the court held it was 
not necessary to resolve those issues to address Escolle’s trespass claim.95

Escolle sued Union to enjoin its injection activities and for damages to 
Escolle’s mineral estate caused by prior injection activities. The complaint 
pleaded subsurface trespass, nuisance, and quasi-contract.96 The court 
concluded “Union committed trespass.”97 Focusing on the specific act 
of trespass, the court stated: “In particular, causing subsurface migration 
of fluids into a mineral estate without consent constitutes a trespass.”98 
The migration extended beyond the immediate area: “Here, however, 
Union did not simply destroy a particular oil well. Its lengthy injection of 
wastewater resulted in widespread damage throughout a large oil, gas and 
mineral field.”99 Whatever authority Union had, and whoever granted it 
to Union, it did not encompass the acts Union engaged in that damaged 
Escolle’s mineral interest.100

The best indication this is an unmitigated trespass is that the court upheld 
injunctive relief barring Union from engaging in the activity.101 It also 
awarded damages based upon the value of the disposal right ($1.75/barrel 
× 2,067,343 barrels = $3,617,850).102

92 Id. The disposal was apparently taking place in the same formation where oil was being 
produced. The court found that “[a]t all pertinent times there was an extreme shortage of 
wastewater disposal sites,” and Union and other operators were paying $1.75 per barrel to 
dispose of wastewater. Id. at 584–85.

93 Id. at 576.
94 Id. at 577.
95 Id. at 578.
96 Id. at 576–77.
97 Id. at 578.
98 Id.
99 Id. at 584.
100 Id. at 579. The authority and source of the authority were insufficient to authorize 

Union’s acts. The court observed: “Where one has permission to use land for a particular 
purpose and proceeds to abuse the privilege, or commits any act hostile to the interests of 
the lessor, he becomes a trespasser.” Id.

101 Id. at 577 (“the trial court . . . barred Union from injecting such offsite wastewater into 
respondents’ mineral zones”).

102 Id.
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[b] Mitigated Trespass
The cases discussed in this section use a traditional boundary-line 

analysis to find a trespass. However, once a trespass is found, courts turn 
their focus to modifying trespass law to mitigate the impact of the trespass 
finding.

The court in Raymond recognized that a trespass can occur when 
injected wastes cross a subsurface boundary line.103 The court accepted the 
uncontradicted testimony of the plaintiffs’ geologist expert that injected 
fluid “most likely” invaded the plaintiffs’ property.104 The court con-
cluded, however, that the plaintiffs could not establish a “legally action-
able trespass”105 because they suffered no “injury or inconvenience, either 
surface or subsurface.”106 The otherwise absolute aspect of trespass law was 
“mitigated” to require an appropriate degree of “injury or inconvenience” 
before the trespass became “legally actionable.” The court in Boudreaux 
v. Jefferson Island Storage & Hub, LLC follows the Raymond analysis, not-
ing that “[i]f saltwater injected by Jefferson Island did migrate beneath the 
Boudreaux plaintiffs’ property a mile underground, that fluid did nothing 
more than displace existing saltwater and in no way affected the use or 
enjoyment of the land.”107

In the most frequently cited case on trespass and injected wastes, the 
Ohio Supreme Court, in Chance, began by defining trespass as “an unlaw-
ful entry upon the property of another.”108 The court then proceeded to 
focus on the “property” element so that an unauthorized “entry” of injected 
wastes, under certain circumstances, can be “lawful.”

In Chance, BP Chemicals, Inc. (BP) disposed of hazardous wastes using 
three wells to inject the waste into geologic formations 2,430 feet below the 
surface.109 Landowners surrounding the BP facility asserted BP’s injected 
wastes migrated beneath their properties and sought $1 billion in general 
and punitive damages.110 The case was tried on a trespass theory, and the 
jury returned a verdict for BP finding the plaintiff landowners “did not prove 
by a preponderance of the evidence that appellee [BP] had committed a 

103 697 F. Supp. 270 (E.D. La. 1988).
104 Id. at 273.
105 Id.
106 Id. at 275. The court, however, concluded “there is no evidence that the injection of 

salt water into the Badeaux well causes any harm to [the] plaintiffs.” Id. at 274–75.
107 255 F.3d 271, 275 (5th Cir. 2001).
108 670 N.E.2d 985, 991 (Ohio 1996) (emphasis added).
109 Id. at 987, 989.
110 Id. at 986.
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trespass on the named plaintiffs’ properties.”111 The court of appeals upheld 
the jury verdict for BP, as did the supreme court.112 This should have been 
the end of the case because the reviewing courts agreed the plaintiffs failed 
to prove an “entry” of BP’s injected waste onto the plaintiffs’ lands.

But the supreme court chose to decide the case on the “property” ele-
ment of trespass instead of the “entry” element.113 Although it had not been 
established that BP’s waste entered the plaintiffs’ land, the court chose to 
assume it had, and then addressed whether it constituted a trespass.114 
Therefore, without regard for the “entry” requirement, the court used the 
opportunity to complete the “property” analysis it began in 1972 with Vil-
lage of Willoughby Hills v. Corrigan115 defining the extent of above-surface 
airspace rights.116 In Willoughby Hills the court rejected an “absolute 
owner ship” approach to airspace rights117 by limiting airspace ownership 
to that area “shown to have affected either the present use or any reason-
ably foreseeable use of the land.”118 The court in Chance extends these con-
cepts to the subsurface dimension noting: “[W]e do not accept appellants’ 
assertion of absolute ownership of everything below the surface of their 
properties.”119 Seeking symmetry between its definition of airspace and 
subsurface rights, it held subsurface rights “include the right to exclude 
invasions of the subsurface property that actually interfere with appellants’ 
reasonable and foreseeable use of the subsurface.”120

111 Id. at 989.
112 Id. at 990, 994.
113 The court stated that “[i]n order to address the trespass issue, we first must examine 

the extent of the property interest owned by appellants involved here.” Id. at 991.
114 Id. at 993 (“assuming that the injectate had laterally migrated . . . under some of the 

appellants’ properties” (emphasis added)). The jury had already found the injectate had not 
laterally migrated under the appellants’ properties. The jury rejected the appellants’ expert’s 
migration model and adopted that of BP’s expert showing no migration. Id. at 989. The jury 
found generally that no trespass had been proven. Id.

115 278 N.E.2d 658 (Ohio 1972).
116 The court noted: “We therefore extend the reasoning of Willoughby Hills, that absolute 

ownership of air rights is a doctrine which ‘has no place in the modern world,’ to apply as 
well to ownership of subsurface rights.” Chance, 670 N.E.2d at 992 (quoting Willoughby 
Hills, 278 N.E.2d at 664).

117 Willoughby Hills, 278 N.E.2d at 664 (“It is now well settled that the doctrine of the 
common law, that the ownership of land extends to the periphery of the universe, has no 
place in the modern world.”).

118 Id.
119 Chance, 670 N.E.2d at 992. The court observed: “[O]wnership rights in today’s world 

are not so clear-cut as they were before the advent of airplanes and injection wells.” Id. 
(emphasis added).

120 Id. (emphasis added).
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The reasonable and foreseeable use requirement is further described 
in the court’s opinion as requiring “some type of physical damages or 
interference with use” of the receiving formations.121 The court held that 
“environmental stigma” damages were too speculative and did not meet 
the “physical” damages test.122 The plaintiff failed to carry its burden of 
proving the required physical damages or interference, or that BP’s injec-
tion activities were the proximate cause of any damage or interference.123 
In a footnote the court addressed whether abandoning plans to drill a 
natural gas well because of migrating waste might constitute “interference.” 
For this to be a viable claim the owner must establish it “actually was pre-
vented” from using its property because of the migrating waste.124

The Oklahoma Supreme Court takes a different approach to the miti-
gated trespass by employing a “reasonable use” analysis. Instead of focusing 
solely on the invasion of neighboring lands, it focuses on the use of the land 
where the invading waste is generated. The analysis was developed in West 
Edmond Salt Water Disposal Ass’n v. Rosecrans, where the court, drawing 
an analogy to the ownership of non-navigable surface waters, stated: “The 
applicable and governing principle in this case is the rule of reasonable use, 
that is, that a person may use his property in any lawful manner, except 
that he must not use it so as to injure or damage his neighbor.”125

In West Edmond the defendants injected salt water that had been pro-
duced as a waste with oil and gas. The injection well was on the defendants’ 
land and the salt water was injected into the Hoover-Tonkawa formation 
4,500 feet below the surface. Salt water injected by the defendants entered, 
and passed through, the portion of the formation underlying the plaintiffs’ 
adjoining property. The formation was “completely saturated with salt 
water” such that the injected salt water would displace salt water beneath 
the plaintiffs’ land.126 The court found: “The plaintiffs produced no evi-
dence tending to prove actual damages to their land or interference of any 
kind with the full use and enjoyment of the land by them.”127

The court was apparently influenced by the amicus curiae brief of the 
Oklahoma Attorney General noting that if producers are required to obtain 
the consent of all owners where the injected salt water travels, “underground 

121 Id. at 993.
122 Id.
123 Id.
124 Id. at 994 n.1.
125 226 P.2d 965, 973 (Okla. 1950).
126 Id. at 968.
127 Id.
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disposal would be practically prohibited.”128 This, in turn, would result in 
surface disposal of these wastes causing pollution of “streams, lakes or 
fresh water strata in the state.”129 Pursuing a strict boundary-line trespass 
analysis was not an acceptable outcome if it made underground injec-
tion too burdensome. The compromise offered by the Attorney General, 
and the defendants, was to require that the plaintiffs prove “actual dam-
age or injury to the land . . . or the deprivation of some right previously 
vested in [the] plaintiffs to use, occupy, and enjoy their property fully and 
completely.”130 The court adopted the proposed compromise and held that 
migrating injected salt water is not a trespass unless the plaintiff can prove 
actual damage.131

The court alludes to the driving force behind its “reasonable use” analy-
sis by quoting from Tidal Oil Co. v. Pease: “Subject to the rules of law with 
reference to due care, etc., the owner of land ought not to be prohibited 
from the full use and benefit (of his land) so long as he does not by such use 
injure or damage other persons.”132 “Full use” is a powerful policy in a free 
society that values private property. Owning property over a porous and 
permeable rock structure with potential commercial value is an important 
“stick” in the owner’s bundle. The private property assumption is that the 
owner with the stick should be able to develop it and realize whatever value 
can be made of the stick. The difficulty, however, is the connected nature 
of the rock structure such that it cannot be used without potential cross-
boundary invasions into other portions of the rock structure.

To accommodate this connectedness, and to enable “full use” of prop-
erty, the court in West Edmond employs nuisance concepts to mitigate the 
tort of trespass: a trespass is not a trespass unless it causes injury to other 
subsurface owners.133 The court concludes its opinion by quoting from 

128 Id. at 969.
129 Id. It would be 22 years before enactment of effective water pollution control legisla-

tion. In 1950 underground injection was a very forward-looking solution to a major pol-
lution problem.

130 Id.
131 Id. at 969–70. Perhaps not fully convinced of its new creation, the court embraced, in 

passing, a negative rule of capture finding that the injected water ceased being the personal 
property of the defendants once it entered the reservoir. Id. at 970, 971.

132 Id. at 972 (quoting Tidal Oil Co. v. Pease, 5 P.2d 389, 393 (Okla. 1931)).
133 Nuisance focuses on actions taken on an owner’s property that “substantially inter-

fere” with the “use and enjoyment” of property by surrounding owners. Laubenstein v. 
BoDe Tower, LLC, 2016 OK 118, ¶¶ 10, 12, 392 P.3d 706, 709, 710 (first quotation quot-
ing Kenyon v. Edmundson, 193 P. 739, 741 (Okla. 1920)). In Laubenstein an adjoining 
landowner objected to a cellular tower constructed within view of his property. Although 
the tower complied with all local, state, federal, and tribal requirements, the trial court, 
affirmed by the court of appeals, found the tower was a private nuisance and ordered that it 
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City of Muskogee v. Hancock that “no one has absolute freedom in the use 
of his property, but is restrained by the coexistence of equal rights in his 
neighbor to the use of his property, so that each in exercising his right 
must do no act which causes injury to his neighbor.”134 The fact a physical 
invasion by injected waste has occurred is of no consequence unless there 
is the requisite level of injury.135

The unique Oklahoma approach to salt water encroachment is analyzed 
in Greyhound Leasing & Financial Corp. v. Joiner City Unit, a secondary 
recovery case where the plaintiff lease owners, “at the extreme end of the 
pool,” requested to be excluded from a statutory unitized field.136 Their 
request was honored by the lessees creating the Joiner City Unit and the 
Oklahoma Corporation Commission. Water injections began in Septem-
ber 1965, and the water reached the plaintiffs’ wells in August 1966.137 The 
plaintiffs sued under a private nuisance theory. The jury was instructed 
that the unit operations were lawfully conducted in a non-negligent man-
ner.138 Article 2, section 23 of the Oklahoma Constitution provides: “No 
private property shall be taken or damaged for private use, with or with-
out compensation, unless by consent of the owner.”139 This provision cre-
ates a “modified private nuisance doctrine” in Oklahoma that consists of 
“the common law doctrine” but without the elements of “carelessness or 
unreasonableness.”140 Therefore, once it is established the plaintiff has been 
“substantially damaged,” and the cause of the damage is the injected water, 
a private nuisance exists unless it was “by consent of the owner.”141 The 
defendant aptly described it as a form of “absolute liability.”142

The boundary-line analysis assumes there is a boundary line that neatly 
separates and defines the rights of each owner to a discrete portion of a 

be torn down. Id. ¶¶ 2–8. The supreme court reversed, holding that the landowner’s “visual 
sensitivities” are not the sort of injury that would constitute a nuisance. Id. ¶ 13.

134 West Edmond, 226 P.2d at 973 (quoting City of Muskogee v. Hancock, 158 P. 622, 622 
(Okla. 1916)). Merle Haggard expressed the trade-off in the lyrics of “Okie from Musk-
ogee”: “We like livin’ right, and bein’ free.”

135 See Whitman et al., supra note 69, at § 7.2 (“The general distinction between a nui-
sance and a trespass is that trespass flows from a physical invasion while nuisance does 
not.”).

136 444 F.2d 439, 440 (10th Cir. 1971).
137 Id.
138 Id. at 441.
139 Okla. Const. art. 2, § 23.
140 Greyhound Leasing, 444 F.2d at 441.
141 Id. at 441–42.
142 Id. at 440.
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reservoir. The correlative rights analysis recognizes that is not true and is 
not possible.

[4] Correlative Rights Analysis
[a] Beyond Boundary Lines

Consider how the trespass and nuisance analyses change when the focus 
moves beyond ownership rights limited by boundary lines. If each owner 
has reciprocal rights in the entire rock structure—or more accurately the 
rock structure system—each owner’s “property” is similarly expanded to 
include common areas. These reciprocal rights in common areas also mean 
that each owner’s “exclusive” property rights within its boundary lines are 
correspondingly diminished.

The appropriate property analysis is particularly important in Oklahoma 
with its “modified private nuisance doctrine.”143 Because it eliminates any 
weighing of the reasonableness of the injecting party’s conduct, it becomes 
a form of “absolute liability.” Once a causal link is made between “substan-
tial damage” and the injection activity, there is liability.144 The doctrine 
is the product of article 2, section 23 of the Oklahoma Constitution that 
provides: “No private property shall be taken or damaged for private use 
. . . unless by consent of the owner.”145 Two correlative rights inquiries exist 
under this constitutional provision: the proper scope of “property” and 
“consent.” Because of the connected reservoir environment, the “property” 
owned by any member of the reservoir community includes shared rights 
as well as exclusive rights. These shared rights also encompass “consent” to 
activities that are appropriate for the reservoir community.

Cases like Greyhound Leasing demonstrate how Oklahoma jurispru-
dence unduly restricts legitimate reservoir activities because of its sur-
face-based boundary-line approach to “property.” It is also an inherently 
inaccurate description of the “property” because it fails to account for the 
lack of isolation from other properties in the reservoir, and the owner’s 
resulting lack of control and exclusiveness. When absolute rights are asso-
ciated with property that is forever connected with other properties, it 
unfairly imposes restrictions on the other properties. The only fair, proper, 
and constitutional way to deal with property that is part of a system—a 
reservoir community—is to define rights in the property that account for 
the shared ownership. The law treats co-ownership of property fundamen-
tally differently from separate ownership. For example, Oklahoma courts 
have no problem recognizing the right of a cotenant to develop a co-owned 

143 Id. at 441; see supra text accompanying notes 139–42.
144 Greyhound Leasing, 444 F.2d at 440–41.
145 Okla. Const. art. 2, § 23 (emphasis added).
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mineral interest without the consent of other cotenants.146 Ownership of a 
portion of a reservoir is ownership of a resource shared with other reser-
voir owners. The legal concept to marshal this shared ownership is correla-
tive rights.

[b] Property in a Reservoir Community
Defining correlative rights in a porous and permeable rock structure 

suitable for waste disposal begins by first acknowledging it is a connected 
reservoir community.147 Any owner within the reservoir community can 
impact, and be impacted by, other owners: “members” of the reservoir 
community.148 Unlike the boundary-line analysis, which focuses on the 
confines of each owner’s property within a reservoir, a correlative rights 
analysis focuses on the confines of the reservoir. Correlative rights tran-
scend the individual properties that comprise the reservoir.

Second, the structure has value for the disposal of waste and that value 
can be realized only if each owner has the right to allow waste to migrate 
within the rock structure. This prevents one community member from 
objecting to any use of the reservoir, thereby determining the fate of all 
reservoir owners. Permitting all community members to engage in rea-
sonable use of the reservoir is consistent with each owner’s right to make 
productive use of its property. When there is usable storage space below 
the surface of an owner’s land, it is reasonable for that owner to want to 
realize its commercial value and enjoy its “property.”

146 Mullins v. Ward, 712 P.2d 55, 62 (Okla. 1985).
147 I first began developing the foundation for a “reservoir community analysis” in 1983, 

when discussing “coordinated reservoir development” as an alternative to the rule of cap-
ture. See David E. Pierce, “Coordinated Reservoir Development—An Alternative to the 
Rule of Capture for the Ownership and Development of Oil and Gas: Part I,” 4 J. Energy L. 
& Pol’y 1 (1983); David E. Pierce, “Coordinated Reservoir Development—An Alternative 
to the Rule of Capture for the Ownership and Development of Oil and Gas: Part II,” 4 
J. Energy L. & Pol’y 129 (1983). The reservoir community concept took shape in David E. 
Pierce, “Minimizing the Environmental Impact of Oil and Gas Development by Maximiz-
ing Production Conservation,” 85 N.D. L. Rev. 759, 771 (2009); and Pierce, supra note 21, at 
257. The first use of the term “reservoir community analysis” appeared in David E. Pierce, 
“Developing a Common Law of Hydraulic Fracturing,” 72 U. Pitt. L. Rev. 685, 693 (2011). 
The reservoir community analysis has been subsequently described and applied in Pierce, 
supra note 20; Mark D. Christiansen & David E. Pierce, “When the Horizontal and Vertical 
Collide: Frac Hits and Operator Quest for Détente in the Common Reservoir,” 61 Rocky 
Mt. Min. L. Inst. 12-1 (2015); David E. Pierce, “Developing a Correlative Rights Doctrine 
to Accommodate Development of Oil and Gas in Arkansas,” 68 Ark. L. Rev. 407 (2015); 
David E. Pierce, “Resolving Intra-Reservoir Horizontal Drilling Conflicts Using a Reservoir 
Community Analysis,” 90 N.D. L. Rev. 249 (2014).

148 To become a member of the reservoir community you need to own a property interest 
that gives you the right to use land that encompasses part of a reservoir.
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Third, like determining title to any other property, the process is self-
executing. Nobody’s consent is required, so long as the developing owner 
is confident it is acting within its correlative rights as defined by the res-
ervoir community analysis. If the activity is challenged, then a court will 
declare the parties’ ownership and determine whether the use is within 
the developer’s individual and collective reservoir rights. It is important to 
note that a reservoir community analysis is no more dependent on legisla-
tion or regulatory assistance than any other title issue.149 The analysis is 
used to determine ownership and rights that emanate from ownership. It 
is work for the courts, not legislatures or regulatory agencies.150 Once a 
reservoir community is identified, its members ascertained, and a develop-
ment activity undertaken, it becomes a judicial task of evaluating whether 
a reservoir use is encompassed by the user’s ownership rights.

Like other property rights, once correlative rights are recognized by a 
court, they become a more refined statement of each owner’s property 
in a reservoir. This will allow members of all reservoir communities to 
negotiate, marshal, and use their rights accordingly. For example, before 
Lightning Oil Co. v. Anadarko E&P Onshore, LLC,151 it was unknown who 
possessed the right (i.e., the stick) to use the rock matrix when the land had 
been divided into a surface estate and a mineral estate.152 After Lightning 
we know the surface estate owner has the stick.153 Nothing was taken from 
the mineral estate owner because until the court was presented with the 
issue it was uncertain where the stick resided. Now we know. After Light-
ning it will be easier to marshal rights in the rock matrix because we have a 

149 Professor Hall, interpreting my correlative rights analysis in an earlier article, noted 
it would “require conservation agencies to be very active” in administering the parties’ 
activities. Hall, supra note 15, at 406. That is a reasonable assumption, but my intent was 
that determinations of “appropriate behavior within the reservoir community” would be 
made by courts, not commissions. Pierce, “Minimizing the Environmental Impact,” supra 
note 147, at 771. Correlative rights in this context are property decisions establishing rights 
between private owners. In most cases, particularly when dealing with hydraulic fracturing, 
there will be no “permit” issued to authorize the activity. In many states once a drilling 
permit is obtained the regulatory program is limited to filing required notices and disclo-
sures. The reservoir community analysis and the correlative rights identified by the analysis 
are fully self-executing. The developer unilaterally determines its rights, acts to exercise 
its rights, and responds to any challenges. Ultimately, as with other title issues, it will be 
resolved by the parties or a court will identify who owns what.

150 Action consistent, or inconsistent, with existing law may, however, be relevant in 
evaluating “reasonable use” of the reservoir.

151 520 S.W.3d 39 (Tex. 2017).
152 As the court noted: “We have yet to address the question.” Id. at 46.
153 Id. at 47. Although “the surface owner owns and controls the mass of earth undergird-

ing the surface,” id., it cannot intrude on the formations where minerals are located when it 
“infringes” on the mineral estate owner’s “ability to exercise its rights,” id. at 49. There must 
be “sufficient injury” caused by the intrusion to support a trespass claim. Id. at 51.
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clearer picture of who has what sticks. The same evolution will take place 
regarding correlative rights.

§ 4.04 Trespass and Enhanced Recovery Operations
Enhanced recovery operations, including secondary154 and tertiary155 

recovery techniques, have always enjoyed a special status with the courts. 
Conservation laws provide courts with the public policy imperative to 
assist operators seeking to enhance recovery from reservoirs previously 
ravaged by the rule of capture. Unfortunately, legislatures have not been 
as insistent when it comes to preventing waste associated with the rule of 
capture and primary recovery, leaving much work to be done by creative 
operators and the courts.156 This has resulted in an interesting body of tres-
pass law regarding the migration of injected substances across property 
boundary lines.

[1] Boundary-Line Analysis
Enhanced recovery and trespass focus on the cross-boundary movement 

of injected substances within a reservoir. The trespass issue arises when 
separately owned properties that overlie the reservoir have not been joined 
by agreement or administrative order to conduct injection operations.157 
Courts have been willing to assist operators in this situation. A well-known 
example is the Texas Supreme Court’s decision in Manziel.158

154 “Secondary” recovery techniques are the low-tech forms of enhanced recovery typi-
cally involving the injection of water to increase reservoir pressure and to physically move 
oil toward a producing well. See Norman J. Hyne, Dictionary of Petroleum Exploration, 
Drilling & Production 450 (1st ed. 1991).

155 “Tertiary” recovery techniques are the higher-tech forms of enhanced recovery that 
often rely on a chemical reaction to reduce the viscosity of oil and assist it in moving toward 
a producing well. Id. at 520.

156 Pierce, “Minimizing the Environmental Impact,” supra note 147, at 764 (“The failure 
of conservation regulation is simple: the statutes in every state operate on a capture-based 
property model.”).

157 Compulsory unitization is often not available to address the problems associated with 
inherently disconnected ownership in a connected reservoir. Texas does not have it and 
even defines the term “waste” to avoid any suggestion the Texas Railroad Commission can 
“require that the separately owned properties in any pool be unitized under one manage-
ment, control, or ownership.” Tex. Nat. Res. Code § 85.046(7). States that provide for unit-
ization make it difficult to achieve, particularly while primary production is ongoing. See 
Pierce, “Minimizing the Environmental Impact,” supra note 147, at 766. Trespass issues can, 
in any event, arise with compulsory unitization. Most unitization statutes allow for unitiz-
ing all “or part” of a reservoir. E.g., Kan. Stat. Ann. § 55-1303 (“Any working interest owner 
may file an application with the commission requesting an order for the unit operation of 
a pool or part thereof.”). If less than the entire reservoir is unitized, trespass issues remain 
regarding the parts that are not included.

158 361 S.W.2d 560 (Tex. 1962).
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[a] The Manziel Enigma
Manziel seemingly provides something for everyone desiring to pro-

mote secondary recovery operations. The Manziel principles were used as 
recently as 2008, in Coastal, with the court stating that in Manziel “we held 
that a salt water injection secondary recovery operation did not cause a 
trespass when the water migrated across property lines, but we relied heav-
ily on the fact that the Commission had approved the operation.”159 We 
learn three years later, in FPL,160 that the Manziel court held nothing of the 
sort. The court in FPL tells us Manziel had nothing to do “ ‘with the tort 
aspects’ of subsurface injected water migration,” but instead focused on 
whether the Railroad Commission’s authorization of secondary recovery 
projects can be enjoined “based on trespass claims.”161 Studying the Man-
ziel opinion reveals that the FPL court is correct—and so was the Coastal 
court when it used the Manziel opinion exactly as it was intended to be 
used by its creators.162

The Manziel opinion is an example of deliberate dicta designed to 
address an issue not before the court. The issue was whether the Railroad 
Commission acted properly when it authorized the drilling of an injection 
well.163 The Whelans operated a secondary recovery operation and sought 
to drill an injection well to prevent oil from migrating through the reser-
voir into adjacent lands owned by the Manziels. The authorized spacing for 
the injection well was 660 feet from lease lines, but the Whelans obtained 
an exception to place it 206 feet from the Manziel lease boundary.164 The 
injection well was designed “to increase reservoir pressure and to mini-
mize the amount of oil which is pushed from their unit, across lease lines” 
into the Manziels’ part of the field.165 By placing the injection well 206 feet 
from the boundary, it would reduce four-fold the amount of oil that would 
be swept into Manziels’ portion of the reservoir.166 But it would also reduce 
the producing life of the Manziels’ well by 3.5 to 8 months.167 In any event 

159 268 S.W.3d 1, 12 (Tex. 2008).
160 351 S.W.3d 306 (Tex. 2011).
161 Id. at 313 (quoting Manziel, 361 S.W.2d at 566).
162 After the FPL court’s limited reading of Manziel, the Manziel opinion is now reduced 

to an administrative law observation.
163 Manziel, 361 S.W.2d at 562 (“[T]he District Court entered a judgment cancelling the 

order allowing the Whelans to inject water at the irregular location . . . .”).
164 Id. at 561, 562.
165 Id. at 562.
166 Id. at 564.
167 Id.
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the Manziels’ lease, because of the Whelans’ efforts, would still produce 
“far in excess of its fair share of the oil in place.”168

The court held substantial evidence supported the Commission’s order. 
It was a lawful action to limit drainage of oil from the Whelans’ second-
ary recovery operations into the Manziels’ portion of the reservoir.169 That 
should have been the end of the matter, but it was not. The court, in a 
portion of the opinion titled “Trespass,” created the opportunity to dis-
cuss “whether a trespass is committed when secondary recovery waters 
from an authorized secondary recovery project cross lease lines.”170 The 
court engages in a sly dissertation on subsurface trespass, sprinkling in 
a regulatory qualification now and then,171 without unduly limiting the 
desired scope of the message. The Manziel message became: if you con-
duct secondary recovery operations with Commission approval, when the 
injected water crosses into neighboring lands and waters out producing 
wells owned by other owners in the reservoir, it is not a trespass.172 The 
Coastal court got this message; the FPL court did not.

The Manziel court makes the case for a mitigated approach to trespass 
issues associated with enhanced recovery operations. First, the court states 
the obligatory public policy observations regarding the prevention of 
waste and protection of correlative rights—and that secondary recovery 

168 Id. at 573.
169 Id. at 574.
170 Id. at 567. The court struggled to find a trespass claim in the Manziels’ pleadings. 

Apparently, the word “trespass” did not appear in any of the filings. Id. at 566 (references to 
“premature flooding” of wells were “sufficient to give rise to the issue of trespass in consid-
ering the status of encroaching secondary recovery waters”). It was the court that concluded 
“the Manziels assert that the Commission may not authorize, or the Whelans carry out, a 
trespass by injected water that will result in the premature destruction of their producing 
Mathis well.” Id. at 565.

171 The court noted it was “not confronted with the tort aspects of such practices,” and 
was not addressing whether the Commission’s permit shielded the Whelans from tort liabil-
ity. Id. at 566. It then follows these observations with the statement: “[R]ather we are faced 
with an issue of whether a trespass is committed when secondary recovery waters from an 
authorized secondary recovery project cross lease lines.” Id. at 566–67.

172 Following the court’s discussion of the trespass issue it shifts from a private context to 
a regulatory context stating:

We conclude that if, in the valid exercise of its authority to prevent waste, 
protect correlative rights, or in the exercise of other powers within its jurisdic-
tion, the Commission authorizes secondary recovery projects, a trespass does 
not occur when the injected, secondary recovery forces move across lease lines, 
and the operations are not subject to an injunction on that basis. The technical 
rules of trespass have no place in the consideration of the validity of the orders 
of the Commission.

Id. at 568–69.
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operations do both.173 These operations should be encouraged. Second, the 
court notes the stick-in-the-mud problem when an owner in the connected 
reservoir refuses to participate.174 If trespass law is applied, any reservoir 
owner can veto secondary recovery operations. Third, applying traditional 
trespass law to salt water intrusions within a reservoir runs counter to pub-
lic policy because it promotes waste.175 In its search for a solution to the 
trespass issue, the court discusses the “negative rule of capture” concept 
put forth by Professors Williams and Meyers.176 It also proposes a balanc-
ing test to take the edge off trespass law and make it more like nuisance 
law:

Certainly, it is relevant to consider and weigh the interests of society and the oil 
and gas industry as a whole against the interests of the individual operator who is 
damaged; and if the authorized activities in an adjoining secondary recovery unit 
are found to be based on some substantial, justifying occasion, then this court 
should sustain their validity.177

Once you start weighing competing interests, you leave the world of tres-
pass and enter the world of nuisance.

The court in Manziel addresses the public solution: the Commission 
has the authority to authorize secondary recovery operations that result in 
cross-boundary migration of injected water that can destroy a producing 
well. The private solution is much less precise: find some way to mitigate 
trespass law to accommodate pursuit of secondary recovery. The range of 
possible solutions suggested in Manziel runs from no trespass to a permis-
sible but compensated trespass.

[b] The Tidewater “Trespass”
Tidewater is associated with the proposition that the existence of a per-

mit to engage in secondary recovery operations does not “relieve the actor 
of liability for the harmful consequences of his act.”178 In 1953 Tidewater 

173 Id. at 568 (“It cannot be disputed that such [secondary recovery] operations should be 
encouraged, for as the pressure behind the primary production dissipates, the greater is the 
public necessity for applying secondary recovery forces.”).

174 Id. (“It is obvious that secondary recovery programs could not and would not be 
conducted if any adjoining operator could stop the project on the ground of subsurface 
trespass.”).

175 Id. (“If the intrusions of salt water are to be regarded as trespassory in character, then 
under common notions of surface invasions, the justifying public policy considerations 
behind secondary recovery operations could not be reached in considering the validity and 
reasonableness of such operations.”).

176 Id.; see 1 Patrick H. Martin & Bruce M. Kramer, Williams & Meyers, Oil and Gas Law 
§ 204.5 (2018).

177 Manziel, 361 S.W.2d at 568.
178 320 F.2d 157, 161–62 (10th Cir. 1963).
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Oil Co. (Tidewater) applied to the Kansas Corporation Commission for 
authority to conduct secondary recovery operations on its leases. From 
1954 to 1956 George and Karl Jackson drilled nine producing wells into the 
same reservoir. In 1956 Tidewater asked the Jacksons to join in a secondary 
recovery operation. The Jacksons declined because they were still engaged 
in primary recovery from their wells. Tidewater responded by drilling 
three injection wells 12 feet from its boundary with the Jacksons and con-
verted another three nearby wells to injection wells. Eight of the Jacksons’ 
wells were promptly flooded out by Tidewater’s injection activities.179

In this case there was the essential crossing of the Tidewater/Jackson 
boundary line with injected water. Additionally, the water caused signifi-
cant damage to the Jacksons’ wells; it destroyed them. The court begins by 
posing a question it never answers: “[B]y what standards of tort liability 
shall Tidewater’s conduct be judged, i.e., trespass, nuisance, negligence, 
strict liability, or unreasonable use or disregard of another’s property[?]”180 
The court narrows the options to trespass and nuisance and then discusses 
problems with using a strict trespass analysis, citing Manziel.181 The court 
adopts a mitigated trespass approach that allows lawfully permitted sec-
ondary recovery operations with the operator liable for invading water 
that causes “substantial injury to the property of a non-assenting lessee-
producer in the common reservoir.”182

[c] The Baumgartner Blink
The Nebraska Supreme Court, in Baumgartner v. Gulf Oil Corp., rejected 

the trial court’s “willful trespass” holding when injected water used in a 
commission-authorized secondary recovery operation migrated into the 
plaintiff ’s portion of the reservoir.183 The court held the migrating water, 
which swept oil from beneath the plaintiff ’s land, did not give rise to “liabil-
ity for willful trespass.”184 The defendant formed the Kenmac “J” Sand Unit 
to conduct secondary recovery operations. Consent was obtained from all 
lease owners in the reservoir, except for the plaintiff. The amount of recov-
erable secondary recovery oil attributable to the plaintiff ’s portion of the 

179 Id. at 159.
180 Id. at 162.
181 Id. at 163.
182 Id. Because the secondary recovery operations are undertaken pursuant to an agency 

authorization, they become a “legalized trespass or nuisance” and therefore cannot be the 
object of punitive damages. Id. at 165.

183 168 N.W.2d 510, 514 (Neb. 1969). The trial court awarded $89,933 for the value of 
the oil drained from the plaintiff ’s land and, as a “willful” trespass, denied deduction of 
development and operating costs necessary to produce the oil.

184 Id. at 516.



4-34 Mineral Law Institute § 4.04[1][c]

reservoir was 36,624 barrels, or 2% of the total of 1,658,955 barrels.185 The 
court was unwilling to allow the plaintiff to use trespass to thwart second-
ary recovery operations.

The court noted that 40% of Nebraska’s oil production comes from sec-
ondary recovery operations.186 The court made good use of the Manziel 
“deliberate dicta”187 to highlight the importance of secondary recovery 
and the problems trespass law poses to secondary recovery operations.188 
Next the court considered the plaintiff ’s “correlative rights” and found that 
(1) the plaintiff applied for an exception to drill a well on its lease; (2) the 
permit was refused by the Nebraska Oil and Gas Conservation Commis-
sion because the plaintiff was able to join in the Kenmac Unit; (3) it would 
not have been economic to drill a well on the plaintiff ’s land based upon 
the oil in place—any profit would come from producing oil moved under 
the plaintiff ’s land through unit operations; (4) the plaintiff had a reason-
able opportunity to join the unit on terms that were fair and equitable and 
would protect its correlative rights; and (5) the plaintiff chose not to join 
the unit.189

In discussing correlative rights the court noted the right “is not the right 
to drill but the right to recover his just and equitable share of the oil and 
gas underlying his property.”190 Nebraska’s statutory definition of correla-
tive rights was very helpful: “Correlative rights shall mean the opportunity 
afforded to the owner of each property in a pool to produce, so far as it is 
reasonably practical to do so without waste, his just and equitable share of 
the oil or gas, or both, in the pool.”191 The required “opportunity” was pro-
vided when the plaintiff was invited to join the Kenmac Unit. That should 
have been the end of the matter. But the court “blinked” by stating:

Under the facts herein the most that plaintiff should have a right to recover is 
what he can prove by a preponderance of the evidence he could have obtained 
through his own efforts if he had drilled, developed, and operated his property 
outside the unitization project; that is, if no unitization had occurred.192

The evidence suggested this would be a negative number, but then the 
court added: “If the testimony of his manager of operations is accepted, 

185 Id. at 513.
186 Id. at 514.
187 See supra text accompanying notes 170–72.
188 Baumgartner, 168 N.W.2d at 516–17.
189 Id. at 513.
190 Id. at 518.
191 Id. (emphasis added) (quoting Neb. Rev. Stat. § 57-903).
192 Id. at 519.
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then the profit he could have realized from his own operations for both 
primary and secondary recovery would have been $12,224.”193

This makes the court’s careful focus on “willful trespass” throughout its 
opinion more meaningful. Apparently it was not a “willful” trespass but 
nevertheless some sort of trespass that could potentially result in damages 
equal to the “plaintiff ’s just and equitable share for oil displaced from [the 
plaintiff ’s tract] by Kenmac.”194 The dissenting justice believed that the 
plaintiff ’s rights were fully protected when it was given the opportunity 
to join the Kenmac Unit,195 and therefore there was “no basis for recovery 
whatsoever.”196 As the next section highlights, a most important aspect of 
correlative rights that must never be overlooked is that all reservoir owners 
have correlative rights. Too often courts get caught up in focusing on the 
plaintiff ’s correlative rights without considering those of the defendants 
seeking to conduct enhanced recovery operations.

[2] Correlative Rights Analysis
The boundary-line analysis gives overwhelming power to the smallest 

tract owner overlying a reservoir. The property rights of one can destroy 
the correlative rights of many, simply by doing nothing. Too often the cor-
relative rights of the developing party are ignored by the total focus on 
how the passive party is impacted by the operation. Enhanced recovery 
involves the exercise of reservoir-wide correlative rights. Therefore, the 
activity should be evaluated by considering whether it is consistent with 
proper development of the reservoir community.197 If it is, then pursuing 
it is a right that other reservoir owners must accommodate. When you are 
part of a community, you give up the right to be left alone.

Passive parties can be protected by providing them with an opportunity 
to participate in the operation on reasonable terms. Without the leverage of 
trespass liability, it will be easier to define reasonable terms. If a significant 
portion of reservoir owners voluntarily come to terms with the developer, 
that will help in establishing what is reasonable. In many instances the pro-
cess may be aided by the existing conservation commission jurisdiction to 
evaluate terms. If the parties still cannot agree, the matter can be addressed 
in court where the issue will not be trespass, but rather whether the pro-
posed operation is in the best interest of the reservoir community and, if so, 

193 Id.
194 Id.
195 Id. at 519 (Newton, J., dissenting).
196 Id. at 520.
197 This will involve issues regarding reservoir physics, timing, technique, technology, 

and economics instead of the existence of internal boundary lines.
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whether the terms offered are reasonable. The inquiry will be dominated 
by expert testimony from petroleum engineers, reservoir engineers, geolo-
gists, and other technical experts. That is where the focus should be when 
there is a dispute under a reservoir community analysis and the associated 
correlative rights of reservoir owners.

§ 4.05 Trespass and Geologic Carbon Sequestration
“Sequestration” is a fancy term for shoving stuff down a hole in the 

ground. Geologic carbon sequestration is a way to collect, capture, and 
dispose of carbon dioxide (CO2), which is the “carbon” in carbon seques-
tration. It begins with the collection of CO2 from emissions created by 
facilities burning fossil fuels. CO2 is compressed into an injectable form, 
transported to an injection well, and injected into a secure porous and 
permeable geologic formation. The porous and permeable rock structure 
is also called “pore space.” Like the oil and gas reservoir, it is not possible 
to isolate a discrete portion of the pore space beneath a tract of land from 
the surrounding pore space. Often the pore space contains salt water and is 
under pressure, creating a pore space system. Ownership is part rock, part 
system, with the reality that ownership of any portion of the system is not 
exclusive but shared.198

Carbon sequestration raises the same trespass issues as injection wells 
used for waste disposal and enhanced recovery operations. Depend-
ing upon the type of carbon sequestration operation, it will be for waste 
disposal, enhanced recovery, or enhanced recovery followed by disposal. 
Although the term “storage” is often used to describe carbon sequestration, 
the more appropriate term is “disposal” because at some point the injecting 
party will seek to abandon the CO2 in place. But the term “storage” is used 
in pore space statutes,199 which raises the scary thought that one day the 
injector may be ordered to remove the “stored” CO2 and take it somewhere 
else. Whether stored or disposed of, the CO2 will migrate from the point of 
injection throughout the pore space where it is injected. At some point it 
will cross a boundary line as it travels within the rock structure.

[1] Boundary-Line Analysis
To date there are no carbon sequestration trespass cases. When pre-

sented with injected CO2 migration issues, courts will likely look to the 

198 See generally Owen L. Anderson, “Geologic CO₂ Sequestration: Who Owns the Pore 
Space?” 9 Wyo. L. Rev. 97 (2009); R. Lee Gresham & Owen L. Anderson, “Legal and Com-
mercial Models for Pore-Space Access and Use for Geologic CO₂ Sequestration,” 72 U. Pitt. 
L. Rev. 701 (2011).

199 See, e.g., Wyo. Stat. Ann. § 34-1-152(d) (“ ‘pore space’ is defined to mean subsurface 
space which can be used as storage space for carbon dioxide or other substances” (emphasis 
added)).
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waste disposal and enhanced recovery cases for guidance; cases that apply 
a boundary-line analysis. Statutes addressing pore space ownership also 
follow a boundary-line analysis. When the issues are addressed, the focus 
will be on the migration of injected CO2 across a boundary line.200 This will 
most likely trigger use of the same sort of trespass-mitigating principles 
used to accommodate subsurface waste disposal and enhanced recovery 
operations. Professor Righetti captures the essence of these trespass-
mitigating principles, observing that “courts have conflated the doctrines 
of trespass and nuisance through the application of a ‘modern view’ of tres-
pass to subsurface intrusions.”201 This conflation is achieved by applying a 
traditional boundary-line trespass trigger while imposing a new nuisance-
like “difficult-to-achieve demonstration of harm or loss of use in order to 
justify a damage award.”202 It also eliminates injunctive relief as a remedy in 
most cases.203 Most commentators approach this issue in a similar manner 
by recognizing the trespass problem but imposing limits on what can be 
done about it.204 Professor Righetti offers a different approach, employing 
a correlative rights analysis.

[2] Correlative Rights Analysis
Professor Righetti recommends an alternative to traditional boundary-

line analysis by recognizing that “the rights of each owner within the pri-
vate interconnected storage complex would be shared among members of 
the reservoir community based on principles of proportionate and coequal 
rights of use.”205 She uses the correlative rights concept to embody the col-
lective rights of all owners with an interest in the pore space (reservoir) 

200 Often the geologic structure where the CO2 waste is placed contains salt water. There-
fore, a new substance, distinct from the existing reservoir contents, is added. This assists 
in identifying the presence and migration of the waste and makes the displacement cases 
inapplicable. See Boudreaux v. Jefferson Island Storage & Hub, LLC, 255 F.3d 271, 275 (5th 
Cir. 2001) (“If saltwater injected by Jefferson Island did migrate beneath the Boudreaux 
plaintiffs’ property a mile underground, that fluid did nothing more than displace existing 
saltwater and in no way affected the use or enjoyment of the land.”). Injecting CO2 is not 
merely a matter of salt water displacing salt water—it is the addition of a new substance.

201 Tara K. Righetti, “Correlative Rights and Limited Common Property in the Pore Space: 
A Response to the Challenge of Subsurface Trespass in Carbon Capture and Sequestration,” 
47 Envtl. L. Rep. News & Analysis 10420, 10420–21 (2017) (quoting Adams v. Cleveland-
Cliffs Iron Co., 602 N.W.2d 215, 220 (Mich. Ct. App. 1999)).

202 Id. at 10421.
203 Id.
204 E.g., Gresham & Anderson, supra note 198, at 702 (suggesting a permitting process 

and limiting actionable trespass and nuisance to situations where the reservoir owner can 
prove “substantial damages . . . caused by the injection and migration of CO2”).

205 Righetti, supra note 201, at 10421.
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area.206 They enjoy exclusive possession and the right to exclude as to 
“those outside the reservoir community.”207 For those within the reservoir 
community, they have collective rights to make use of the reservoir, includ-
ing the right to allow injected CO2 to migrate across boundary lines within 
the reservoir community. Although this accommodates the developer by 
eliminating trespass issues, Professor Righetti’s approach also protects 
the passive owner who will often be denied recognition of its property 
rights under the mitigated-trespass analysis. The rights, being correla-
tive, include “principles of proportionate use and enjoyment.”208 Professor 
Righetti invites regulatory supervision to oversee the developer’s obliga-
tions to non-developing members of the reservoir community, including 
compensation for use of their portion of the reservoir.209

Waste injection, enhanced recovery operations, and carbon sequestra-
tion all have one thing in common: they take place in a rock structure that 
has the characteristics of porosity and permeability. This means each owner 
overlying the rock structure has individual exclusive rights along with 
shared collective rights. For example, an individual exclusive right would 
include the owner’s ability to drill an injection well within the boundar-
ies of its property. No other owner within the reservoir would have that 
right; it can be readily exercised, and policed, by the landowner because it 
has control over what takes place on the surface of its land. Regarding the 
injected CO2, because it cannot be contained within the owner’s portion 
of the reservoir, each reservoir owner has a shared collective right to use 
the reservoir for CO2 storage and disposal. Each owner lacks the requisite 
control to give it exclusive possession of the connected pore space where 
the CO2 is injected. These shared collective rights are the correlative rights 
of all reservoir owners. This analysis avoids a trespass, nuisance, or other 
claim when injected substances cross subsurface boundary lines because 
the injecting owner has a property interest that entitles it, as a reservoir 
owner, to make reasonable productive use of the reservoir—in this case 
for waste disposal. Surrounding property owners lack the exclusive control 
over the reservoir to prevent this use, but they too enjoy the same correla-
tive right to use the reservoir.

Professor Righetti’s analysis raises an issue I have not addressed previ-
ously—a mechanism to compensate passive reservoir owners. My prior 
analyses have focused on a property regime that promotes development of 
the reservoir resource without concern for proportionate compensation. 

206 Id. at 10435.
207 Id. at 10432–33.
208 Id. at 10433.
209 Id. at 10435–37.
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Instead, each owner has the correlative right to use the reservoir, or not. 
While that may work well with traditional waste disposal operations, it is 
not so practical when dealing with the sort of large-scale operations associ-
ated with carbon sequestration. Therefore, the carbon sequestration cor-
relative rights may include a more formalized opportunity to participate 
than is the case with the waste disposal cases. This opportunity would be 
like that for marshaling enhanced recovery correlative rights with passive 
participants being offered a chance to participate on reasonable terms.210

§ 4.06 Trespass and Hydraulic Fracturing
Hydraulic fracturing involves four potential cross-boundary intrusions 

into adjoining portions of a reservoir. First is the frac fissure, the opening 
created along natural rock structure weaknesses. Second is the water that 
is part of the pressure system used to create the frac fissure. Third is the 
proppant material that is placed in the frac fissure to prop it open. Fourth is 
the pressure, separate from the water, that is forced into the rock structure 
to assist in moving water and proppant, and in making the fissure.211 The 
degrees of intrusion can vary greatly. The least intrusive is where the frac 
fissure merely crosses a boundary line to effectively drain the land where 
the fraced well is located. The most intrusive is when the frac fissure travels 
across boundary lines, makes a physical connection with an existing well 
on adjacent land, and interferes with its operation. This is the “frac hit” 
problem.212 Regardless of the degree of intrusion, the lawfulness of any 
cross-boundary impact will be tested by the law of trespass.

[1] Boundary-Line Analysis
Regardless of how a court ultimately deals with a cross-boundary 

hydraulic fracturing event, it will employ some sort of boundary-line anal-
ysis. The critical event that gives rise to the issue will be the crossing of a 
boundary line by a frac force of some sort, whether manifested as a fissure, 
water, proppant, or pressure.

[a] Coastal v. Garza—Another Manziel Enigma
The most prominent case on the issue remains Coastal,213 a case that 

rivals Manziel214 for saying things it does not say. First, the court states in 
the opening sentence of its opinion: “The primary issue in this appeal is 
whether subsurface hydraulic fracturing of a natural gas well that extends 

210 See § 4.04[2], supra.
211 See generally Hyne, supra note 154, at 249.
212 See Christiansen & Pierce, supra note 147, at 12-3 (defining the term “frac hits”).
213 268 S.W.3d 1 (Tex. 2008).
214 361 S.W.2d 560 (Tex. 1962).
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into another’s property is a trespass for which the value of gas drained as a 
result may be recovered as damages.”215 The court informs us at page 12 of 
the opinion: “We need not decide the broader issue here.”216 That broader 
issue is “whether subsurface hydraulic fracturing of a natural gas well that 
extends into another’s property is a trespass.”217

The case has also been associated with the proposition that “nominal 
damages” are not available for a hydraulic fracturing trespass. It is true 
that the plaintiff in Coastal could not sue for nominal damages and had to 
show “actual injury.”218 That was not, however, because the court expressly 
adopted a mitigated trespass approach to hydraulic fracturing tres passes.219 
It was because the plaintiff did not have a possessory interest in the land 
it was suing to protect.220 In most cases the party seeking to protect its 
property will have a possessory interest.221 In those cases, Coastal instructs: 
if the trespass involves a “possessory interest” it “does not require actual 
injury to be actionable and may result in an award of nominal damages.”222

As a nonpossessory interest owner, the plaintiff, to establish actual dam-
ages, sought compensation for oil and gas drained from its land through 
frac fissures.223 This is where the rule of capture entered the picture. There 
are two types of capture: legitimate and illegitimate. The rule of capture 
only protects legitimate capture. If A drills a well from A’s land that is bot-
tomed under B’s land, the oil and gas A produces through the well belong 
to B, not A. This is because A’s capture is illegitimate and therefore not 
protected by the rule of capture.224 The court in Coastal held the plaintiff 
was not damaged because the only actual injury it alleged was drainage 
and such injury “is precluded by the rule of capture.”225 Nowhere in the 

215 Coastal, 268 S.W.3d at 4.
216 Id. at 12.
217 Id. at 4.
218 Id. at 11 (“It is important to note . . . that [the mineral owner’s] claim of trespass does 

not entitle him to nominal damages . . . . He must prove actual injury.”).
219 See § 4.04[1][b], supra.
220 The mineral owner, under Texas law, had a nonpossessory possibility of reverter in the 

land and therefore could only pursue remedies available to a nonpossessory interest owner. 
Coastal, 268 S.W.3d at 10–11.

221 In Coastal the party with the possessory interest that the mineral owner claimed was 
unlawfully damaged by trespass was Coastal; the same party alleged to have committed the 
trespass. Id. at 5, 10.

222 Id. at 12 n.36 (emphasis added).
223 Id. at 12–13.
224 E.g., Alphonzo E. Bell Corp. v. Bell View Oil Syndicate, 76 P.2d 167 (Cal. Dist. Ct. 

App. 1938).
225 Coastal, 268 S.W.3d at 13.
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opinion is there an evaluation of whether the capture was legitimate. That 
would have required the court to address what it said it was not addressing: 
whether the frac fissures constituted a trespass.

Instead of addressing these issues the court offers a not-so-sly disser-
tation on hydraulic fracturing and why it is necessary, good, and legiti-
mate.226 The court even suggests it may abandon the ad coelum doctrine, 
and a century of subsurface mineral ownership jurisprudence, if neces-
sary to protect hydraulic fracturing.227 Although the ad coelum doctrine 
is often characterized as colorful dictum, because nobody can really claim 
rights to the center of the earth, it certainly operates within those reaches 
that matter. For example, is there any doubt the ad coelum doctrine oper-
ates to the maximum depths that oil and gas are currently being produced? 
With the march of technology, who is willing to put a meaningful number 
on the depth at which mineral ownership ceases?

It is odd that after accumulating pages of policy support for hydraulic 
fracturing, the court failed to apply it to the facts before it, find the practice 
legitimate, and be done with it. Instead we end up with another Manziel 
that the supreme court can either embrace or distinguish as suits its pur-
pose from time to time.228

[b] Stone v. Chesapeake—Unimpressed with 
Coastal

The court in Stone v. Chesapeake Appalachia, LLC229 applies a boundary-
line analysis with a vengeance. The plaintiffs together owned 217.77 acres 
subject to an oil and gas lease with the defendants that provides the lessee 
can “pool and unitize the Onondaga, Oriskany or deeper formations . . . 
with any other lease or leases, land or lands . . . so as to create . . . drilling 
or production units.”230 The defendants wanted to develop the Marcellus 
Shale formation that lies above the Onondaga and Oriskany formations 
and is therefore not covered by the pooling clause.231 The plaintiffs declined 
a proposed lease amendment to pool the Marcellus Shale formation. The 

226 This includes the court’s “four reasons not to change the rule of capture,” which 
detract from the substantive bases for upholding the legitimacy of hydraulic fracturing. Id. 
at 14–17.

227 Id. at 11 (“The law of trespass need no more be the same two miles below the surface 
than two miles above.”).

228 See supra text accompanying notes 159–62.
229 No. 5:12-cv-00102, 2013 WL 2097397 (N.D. W. Va. Apr. 10, 2013), vacated, 2013 

WL 7863861 (N.D. W. Va. July 30, 2013) (vacated on joint motion by parties following 
settlement).

230 Id. at *1.
231 Id.
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defendants drilled a horizontal well on land adjacent to the plaintiffs’ “with 
the horizontal aspect of the bore within tens of feet of the [plaintiffs’] prop-
erty line.”232

The plaintiffs sued claiming “trespass by engaging in hydraulic fractur-
ing on [their] property,” and claims under the oil and gas lease.233 The 
defense was that “trespass is barred by the ‘rule of capture.’ ”234 The defen-
dants urged the court to adopt the reasoning in Coastal.235 The court was 
most impressed with the dissenting opinion in Coastal, while stating the 
majority opinion “gives oil and gas operators a blank check to steal from 
the small landowner.”236 Observing that West Virginia is an adherent to 
the ad coelum doctrine, the court noted the majority in Coastal stated the 
doctrine “has no place in the modern world.”237 Denying the defendants’ 
motion for summary judgment, the court stated that “hydraulic fracturing 
under the land of a neighboring property without that party’s consent is 
not protected by the ‘rule of capture,’ but rather constitutes an actionable 
trespass.”238

[c] Briggs v. Southwestern—Unconventional Law
The plaintiffs owned 11 acres of land adjacent to land where South-

western Energy Production Co. (Southwestern) operated gas wells from 
existing formations under an oil and gas lease with a third party. When 
Southwestern began developing the Marcellus Shale formation, using 
hydraulic fracturing, the plaintiffs sued claiming trespass and conver-
sion. Southwestern asserted it had not “entered” the plaintiffs’ tract. The 
trial court, in Briggs v. Southwestern Energy Production Co.,239 granted 
Southwestern’s summary judgment motion, holding the rule of capture 
precluded recovery by the plaintiffs. The plaintiffs appealed, avoiding any 
allegation of cross-boundary trespass. Instead, the plaintiffs asserted it was 
trespass or conversion for Southwestern to employ hydraulic fracturing 
anywhere within Southwestern’s portion of the reservoir when it contributes 

232 Id.
233 Id.
234 Id. at *2.
235 268 S.W.3d 1 (Tex. 2008).
236 Stone, 2013 WL 2097397, at *6.
237 Id. at *7 (quoting Coastal, 268 S.W.3d at 11). The court in Coastal did not act on the 

statement. It was, at most, dictum.
238 Id. at *8.
239 2018 PA Super 79, 184 A.3d 153, appeal granted, 197 A.3d 1168, 1169 (Table) (Pa. 

2018).
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to the drainage of gas from surrounding lands.240 Nothing need cross a 
boundary line other than gas migrating from the plaintiffs’ tract into the 
Southwestern tract. The legal allegation of the plaintiffs was the rule of 
capture can never apply to drainage assisted by hydraulic fracturing. The 
appellate court stated the plaintiffs’ position as follows: “Appellants argue 
that the extraction of natural gas from beneath their property is a trespass, 
despite the lack of physical intrusion by Southwestern.”241

Reversing the trial court, the superior court recast the issue as a cross-
boundary trespass issue, noting “it is unclear from the record before us 
whether Southwestern’s hydraulic fracturing operations resulted in a sub-
surface trespass to Appellants’ property.”242 The court prefaced this holding 
with the statement:

[H]ydraulic fracturing may constitute an actionable trespass where subsurface 
fractures, fracturing fluid and proppant cross boundary lines and extend into 
the subsurface estate of an adjoining property for which the operator does not 
have a mineral lease, resulting in the extraction of natural gas from beneath the 
adjoining landowner’s property.243

This is a fundamentally different issue from that asserted by the plaintiffs.
Although the court injects a cross-boundary element to the issue, its 

discussion supported the plaintiffs’ shale-is-different theory. The court 
states that shale formations are fundamentally different from the oil and 
gas formations that provided the physical backdrop for the rule of cap-
ture. Shale development is “unconventional” while non-shale oil and gas 
formations are “conventional.” The court observed: “In light of the dis-
tinctions between hydraulic fracturing and conventional gas drilling, we 
conclude that the rule of capture does not preclude liability for trespass due 

240 Id. at 155–56. The first claim for review asked whether “the rule of capture precluded 
any liability . . . under the theories of trespass or conversion for natural gas extracted by 
[Southwestern,] even if said natural gas originated under lands of [] Appellants and was 
extracted under Appellants’ land by [Southwestern] through hydr[aulic] fracturing?” Id. 
(alterations in original). The second claim for review asked:

Does the rule of capture apply to the extraction of natural gas from under land 
owned by a third party . . . through the process of hydr[aulic ]fracturing[,] so 
as to preclude any liability on the part of [Southwestern] under the theories of 
trespass or conversion for natural gas extracted by [Southwestern,] even if said 
natural gas originated under the lands of [] Appellants and was extracted from 
under Appellants’ land?

Id. at 156 (alterations in original).
241 Id. at 156 (emphasis added).
242 Id. at 164. This may have been in response to the raging discovery disputes between 

the parties. Id. at 155.
243 Id. at 163–64.
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to hydraulic fracturing.”244 Who would have thought that a label, “uncon-
ventional,” would mean an entirely new body of oil and gas law must be 
developed?

The court describes shale formations as being “non-migratory in 
nature.”245 If that is the case, then why are the plaintiffs suing for drainage 
associated with development solely on Southwestern’s land? If oil and gas 
in a shale formation are “non-migratory,” how will they get to Southwest-
ern’s portion of the Marcellus Shale from the plaintiffs’ portion without a 
cross-boundary frac? In fact, shale is like many “conventional” reservoirs 
that have very low permeability. It is a “reservoir” because it is part of a 
pressure-connected system. The physical characteristics vary from reser-
voir to reservoir, but it is still a body of porous and permeable rock, under 
pressure, where oil and gas reside.

The court sets up the “unconventional” nature of the shale reservoir to 
associate it with the need for hydraulic fracturing to make the reservoir 
economic to develop.246 Hydraulic fracturing, however, is used to make all 
oil and gas reservoirs in Pennsylvania—and everywhere else—economic. 
Since 1965 most oil and gas wells in Pennsylvania have been hydraulically 
fractured.247 The court appears to be trying to avoid the impact of Jones v. 
Forest Oil Co.,248 where the Pennsylvania Supreme Court affirmed the trial 
court’s refusal to enjoin the use of pumps to draw oil and gas from a res-
ervoir. The pumps apparently put enough suction on the reservoir to pull 
oil and gas away from wells on adjoining lands. The supreme court repro-
duced the trial court’s findings of fact and conclusions of law, which the 
court indicated “well expressed” the principles involved.249 One principle 
is that “to obtain ‘all the gas and oil contained in, or obtainable through, 
the land’ ” the developer “may resort to the use of all known lawful modern 
machinery and appliances.”250

244 Id. at 163.
245 Id. at 162.
246 Id. (“[W]e . . . conclude that hydraulic fracturing is distinguishable from conventional 

methods of oil and gas extraction.”).
247 William S. Lytle, “Results of Stimulating the Oil and Gas Sands by Hydraulic Fractur-

ing in Pennsylvania,” 7 Interstate Oil Compact Commission Committee Bull. 17 (June 1965). 
See Pierce, “Developing a Common Law of Hydraulic Fracturing,” supra note 147, at 685–86 
(summarizing findings of William S. Lytle, a geologist with the Pennsylvania Geological 
Survey).

248 44 A. 1074 (Pa. 1900).
249 Id. at 1076.
250 Id. at 1075 (first quotation quoting Westmoreland Natural Gas Co. v. Dewitt, 18 A. 

724, 725 (Pa. 1889)).
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Following appeal in Briggs to the Pennsylvania Supreme Court, the court 
rephrased the issue on appeal to read:

Does the rule of capture apply to oil and gas produced from wells that were 
completed using hydraulic fracturing and preclude trespass liability for allegedly 
draining oil or gas from under nearby property, where the well is drilled solely 
on and beneath the driller’s own property and the hydraulic fracturing fluids are 
injected solely on or beneath the driller’s own property?251

This is consistent with the plaintiffs’ allegations at the trial court level. If 
the court finds the rule of capture does not apply, and therefore trespass 
liability is possible, it will lead to the elimination of shale development in 
Pennsylvania. The question is stated broadly enough to include any pro-
duction assisted by hydraulic fracturing. Since virtually all wells in Penn-
sylvania have been hydraulically fractured, and most require fracturing to 
be economic, it will impact the entire industry. This is an example where 
a no-boundary-line analysis for liability makes it impossible to efficiently 
develop the oil and gas resource. Such a ruling will waste the oil and gas 
resource and impair correlative rights by requiring the use of inferior 
completion techniques.

[2] Special Problems Associated with “Frac Hits”
“Frac hits” refers to varying degrees of interference created when a well 

is hydraulically fractured, and the pressure, water, or proppant comes 
into communication with an existing well.252 There is no rule of capture 
to safeguard the conduct, and the cause of the impact is often evident.253 
This provides a more direct “entry” into the impacted property and most 
likely satisfies any of the degrees of damages required under a “mitigated” 
trespass analysis. Also, in many cases the special subsurface trespass rules 
need not be relied upon when the frac hit results in a good old-fashioned 
surface trespass.254

It therefore becomes essential that the correct property analysis be 
applied in evaluating frac hit events. The correct property analysis, as with 
other hydraulic fracturing issues, is a correlative rights analysis.

251 Briggs v. Sw. Energy Prod. Co., 197 A.3d 1168, 1169 (Table) (Pa. 2018) (emphasis 
added) (order granting petition for allowance of appeal).

252 Christiansen & Pierce, supra note 147, at 12-3.
253 The precise pathway for the communication can be a complex inquiry. For example, 

did the communication occur due to a preexisting frac fissure extending across boundary 
lines from the impacted well?

254 This would be the case where the frac hit results in blowing water or other material 
through the impacted well and onto the surface.
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[3] Correlative Rights Analysis
The correlative rights analysis begins by studying the reservoir commu-

nity. Consider the facts surrounding the Vicksburg T formation, as recited 
in the Coastal case.255 Three Vicksburg T facts are important: (1)  it is a 
reservoir underlying many separate properties,256 (2) it is of no commercial 
value without employing hydraulic fracturing,257 and (3) it is not possible 
to control the propagation of frac fissures and still effectively frac the for-
mation.258 These facts demonstrate that the reservoir community, which 
includes all owners within the Vicksburg T formation, own a worthless 
piece of rock two miles below the earth—unless it can be developed for oil 
and gas using hydraulic fracturing completion techniques.

If a member of the community desires to engage in hydraulic fractur-
ing, it will be allowed because the rock structure is otherwise of no value. 
This is where each owner’s individual tract rights are consistent with each 
owner’s collective reservoir rights. If an individual tract owner did not 
want to disturb the Vicksburg T formation beneath its land, it need not 
drill a well on its land. But it could not prevent other owners from engaging 
in reasonable actions to exercise their collective rights to use the reser-
voir.259 One of those reasonable actions is engaging in hydraulic fracturing. 
It is also reasonable that to effectively frac the Vicksburg T formation frac 
fissures, pressure, water, and proppants may cross boundary lines within 
the reservoir. Therefore, the cross-boundary intrusion on an owner’s tract 
is not a trespass because it is the exercise of a correlative right owned by 

255 This is the sort of evidence a developer would be prepared to present to support a 
reservoir community analysis.

256 Coastal Oil & Gas Corp. v. Garza Energy Tr., 268 S.W.3d 1, 5 (Tex. 2008) (“A natural 
gas reservoir, the Vicksburg T formation, lies between 11,688 and 12,610 feet below these 
tracts.”).

257 Id. at 6 (“The Vicksburg T is a ‘tight’ sandstone formation . . . from which natural gas 
cannot be commercially produced without hydraulic fracturing . . . .”). The court observed: 
“The experts in this case agree on two important things. One is that hydraulic fracturing 
is not optional; it is essential to the recovery of oil and gas in many areas, including the 
Vicksburg T formation in this case.” Id. at 16.

258 Id. at 7 (the horizontal direction of fractures can be tracked but “virtually nothing 
can be done to control that direction; the fractures will follow Mother Nature’s fault lines in 
the formation”). The court also observed: “The experts in this case agree on two important 
things. . . . [T]hat hydraulic fracturing cannot be performed both to maximize reasonable 
commercial effectiveness and to avoid all drainage.” Id. at 16.

259 Conflicts might arise if there are competing uses. For example, owner A wants to use 
the Vicksburg T formation for waste disposal while owner B wants to use it for oil and gas 
development. As a prevention of waste issue, the first battle will be at the conservation com-
mission. If that does not resolve the issue, a court would determine between A and B, and 
the other reservoir community members, what is the proper course of action considering 
the best interests of the community.
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the fracing party. The correlative right to engage in the fracing is derived 
from the reservoir community analysis that found fracing appropriate and 
desirable conduct to develop the Vicksburg T formation. The fact that an 
internal boundary line is breached in the process is not significant, so long 
as the line-breaching activity is encompassed by a correlative right to use 
the reservoir for fracing.

§ 4.07 Trespass and Horizontal Wellbore Placement
The most prominent trespass event in the oil and gas world is the unex-

pected presence of a wellbore. The prototypical oilfield trespass is the slant 
drilling of a well from tract A that is bottomed in tract B, without the con-
sent of the tract B owner. The assumption in the slant drilling cases is that 
A is seeking to directly acquire oil and gas that is beneath B’s land. Even in a 
reservoir with shared rights, A’s conduct is unnecessary, unacceptable, and 
a trespass.260 It is not impelled by the connected nature of the reservoir.261

In situations where the wellbore is not intended to drain oil or gas 
beneath tract B, but is passing through tract B to access another part of 
the reservoir, the question is whether the connected nature of the reservoir 
changes the trespass analysis. This issue has not been directly addressed by 
the courts, but one case addresses when a severed mineral owner, having 
shared rights with the surface owner, must accommodate a wellbore.

[1] Lightning Oil v. Anadarko—A Blanket Easement 
Issue?

The Texas Supreme Court, in Lightning Oil Co. v. Anadarko E&P Onshore, 
LLC,262 resolves two issues regarding wellbore placement and the severed 
mineral interest. First, when the oil and gas mineral estate is owned 

260 The best case to make this point is Alphonzo E. Bell Corp. v. Bell View Oil Syndicate, 76 
P.2d 167 (Cal. Dist. Ct. App. 1938), where the drilling party argued that as an owner overly-
ing the common reservoir it could drill and produce from anywhere within the reservoir 
it can reach from the surface of its land. Bell View drilled two wells from its 60-foot by 
240-foot tract of land into an adjacent 50-acre tract of land owned by the plaintiffs. Id. at 
169, 170. The wells were bottomed, perforated, and produced from the 50-acre tract, which 
was situated up-structure from Bell View’s land. Id. at 170. Rejecting Bell View’s argument, 
the court held that each owner’s correlative right was to produce all the oil and gas it could 
from within the boundaries of its property interest, not anywhere within the boundaries of 
the common reservoir. Id. at 174–75.

261 In the slant drilling situation, it would not only be a trespass as to the adjoining tract 
but could also be a trespass to the tract from which the well was drilled. See generally EQT 
Prod. Co. v. Crowder, 828 S.E.2d 800, 810 (W. Va. 2019) (absent express authorization, 
implied easement to make reasonable use of the surface to develop minerals does not allow 
development of minerals from surrounding properties). The issue, however, is whether the 
slant drilling was undertaken to benefit the land where the oil and gas is captured.

262 520 S.W.3d 39 (Tex. 2017).
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separately from the surface estate,263 it is the surface estate owner that 
retains rights to the rock structures where the oil and gas reside.264 These 
rights are defined by the document creating the severance, but absent 
unique language in the document, the Lightning principles apply. Second, 
the mineral estate owner, under appropriate facts, must accept some dis-
ruption of its mineral estate to accommodate uses authorized by the sur-
face estate owner.265

The Lightning story begins with Anadarko E&P Onshore, LLC 
(Anadarko) seeking authority to drill multiple wells on land burdened by 
Lightning Oil Co.’s (Lightning Oil) oil and gas lease.266 Anadarko was not 
going to complete wells on the land; it wanted to use the land to drill hori-
zontal wells that would enter the target oil and gas formation on Anadarko’s 
adjacent leased land.267 Anadarko would drill the wells so the horizontal 
leg of the wellbore entered the oil and gas formation on the Lightning Oil 
side of the boundary line. This would allow Anadarko to make maximum 
contact with the oil and gas formation in its leased land by avoiding the 
formation length consumed by the curve as each wellbore transitions from 
a vertical to a horizontal orientation. The transition and curve would be on 
the Lightning Oil lease, allowing the horizontal wellbore to enter the target 
formation at the Lightning Oil/Anadarko lease line.268 Professor Righetti 
has identified this cross-boundary curving to enter the target formation on 
a lease as “nudging.”269 Although the well is properly located on the surface 
of land leased by the developer, a portion of the curve, the “heel,” created 
to transition from the vertical to the horizontal, may travel through adja-
cent lands. Apparently, it is frequently done without the adjoining owner’s 
consent.270

Lightning Oil sued to enjoin Anadarko from exercising rights under 
a “surface use and subsurface easement” it obtained from the surface 
owner of Lightning Oil’s leased land. It also asserted trespass and tortious 

263 The “surface estate” consists of all rights in the land that are not expressly or impliedly 
encompassed by the oil and gas mineral estate. In Lightning a mineral interest had been 
severed from the surface estate early in the chain of title. Lightning Oil obtained its oil and 
gas lease from the oil and gas mineral owners in 2009. Id. at 43.

264 Id. at 47.
265 Id. at 49.
266 Id. at 43. Anadarko’s lease contained surface use restrictions requiring Anadarko to 

drill from locations off the leased land “when prudent and feasible.” Id.
267 Id.
268 Id. at 50–51 (discussing the public interest in maximizing recovery).
269 Righetti, supra note 201, at 10429–30.
270 See id. at 10430 n.142.
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interference claims against Anadarko.271 The trial court and court of 
appeals ruled in favor of Anadarko.272 The supreme court noted the essence 
of trespass is the right to exclude. Therefore, it must identify invasions that 
Lightning Oil, as a lessee from a severed mineral interest owner, has the 
right to exclude.273

[a] Invasion #1: The Rock Structure
The supreme court held that “the surface owner owns and controls the 

mass of earth undergirding the surface.”274 The mineral owner does not 
have “the right to possess the specific place or space where the minerals are 
located.”275 Mineral owners can protect their interests when there is “unau-
thorized interference with the place where the minerals are located,” but 
“only if the interference infringes on the mineral lessee’s ability to exercise 
its rights.”276 Anadarko plans to build facilities on the surface of the land 
and drill many wellbores into the subsurface of the land.277 This is space 
that once occupied by Anadarko cannot be used by Lightning Oil to con-
duct operations under its prior easements created by the original severance 
of the surface and mineral estates.278

It is in Lightning where the court puts its Coastal ad coelum dictum to 
use.279 As the court prepared to whittle away at Lightning Oil’s rights it 
observed: “But ownership of property does not necessarily include the 
right to exclude every invasion or interference based on what might, at 
first blush, seem to be rights attached to the ownership.”280 The court also 
referenced Coastal for the proposition that “the rules for trespass are dif-
ferent on the surface of the earth from those that apply two miles above or 

271 Lightning, 520 S.W.3d at 43–44.
272 Id. at 44.
273 Id. at 46.
274 Id. at 47.
275 Id. at 49.
276 Id.
277 Anadarko’s “current” plan was to drill 5 wells from one site; Lightning Oil claimed 

Anadarko planned to drill 65 wells. Id. at 43.
278 Lightning Oil’s easement rights under its oil and gas lease with the mineral estate 

owners cannot exceed those created when the mineral estate was severed from the balance 
of rights in the land.

279 Id. at 46, 48. The justices were unanimous in supporting the Lightning opinion.
280 Id. at 46. The court quoted Coastal stating: “Wheeling an airplane across the surface 

of one’s property without permission is a trespass; flying the plane through the airspace two 
miles above the property is not.” Id. (quoting Coastal Oil & Gas Corp. v. Garza Energy Tr., 
268 S.W.3d 1, 11 (Tex. 2008)).
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below it.”281 The rules of trespass are about to change—and the formation 
is not two miles below the surface.

Anadarko’s surface and subsurface presence on Lightning Oil’s leased 
land will occupy “place” that is otherwise available to Lightning Oil to 
pursue oil and gas development. But this is a trespass to the mineral estate 
“only if the interference infringes on the mineral lessee’s ability to exercise 
its rights.”282 Lightning Oil’s unexercised easement rights burdening the 
surface estate are reduced to speculative rights that Anadarko can interfere 
with because they are merely rights that might be exercised in the future.283 
So Lightning Oil has easement rights—but only if it acts first to use them 
before somebody else does? It is difficult to justify this portion of the 
court’s opinion with basic easement law. One justification, not mentioned 
in the opinion, is the court was trying to marshal rights under a “blanket” 
easement.

A blanket easement burdens every square inch of a described tract of 
land.284 An example is the implied easement to make reasonable use of the 
surface when a mineral estate is severed from the surface estate. Typically, 
there is no limiting language in the conveyance regarding where on the 
land the easement rights can be exercised. They can be exercised anywhere 
on or within the mineral estate. The easements created by an oil and gas 
lease are also blanket easements. Granting the lease burdens all the leased 
land with express and implied easements.

The court’s ruling can be explained applying blanket easement juris-
prudence—of which there appears to be none in Texas. Kansas, however, 
has a body of blanket easement jurisprudence that is useful. The law in 
Kansas can be summarized as follows: If an express easement with defined 
dimensions is involved, a court will protect the defined dimensions from 
encroachment. Kansas has several cases where the court ordered the 
offending servient estate owner to tear down encroaching structures.285 A 
different rule is applied to enforcement of blanket easements. In Southern 
Star Central Gas Pipeline, Inc. v. Cunning,286 a garage constructed in 2003, 
located 41 inches from an existing 8-inch high-pressure gas pipeline, was 

281 Id. at 48 (citing Coastal, 268 S.W.3d at 11).
282 Id. at 49.
283 Id.
284 See Scherger v. N. Natural Gas Co., 575 N.W.2d 578, 579 n.2 (Minn. 1998) (“A ‘blan-

ket’ easement is an easement granted over a large defined area of property.”).
285 E.g., Aladdin Petroleum Corp. v. Gold Crown Props., Inc., 561 P.2d 818, 822 (Kan. 

1977) (carports encroaching on express easement ordered removed without considering 
whether removal was “necessary or reasonable to a present use” of the easement rights).

286 157 P.3d 1120 (Kan. Ct. App. 2007).
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allowed to remain undisturbed.287 The pipeline was installed in 1960 pur-
suant to “a blanket easement that does not have specified dimensions as 
it crosses the property.”288 Since it was a blanket easement the court could 
order it removed only if “the encroachment on its easement was of a ‘mate-
rial character’ as to interfere with Southern Star’s ‘reasonable enjoyment’ of 
its easement.”289

Lightning Oil was denied injunctive relief because it could not show 
“imminent, irreparable harm” because of Anadarko’s use of the leased 
land.290 Absent such a showing, the court holds Lightning Oil is relegated 
to relying upon the accommodation doctrine to protect future use of its 
easement rights.291

The court addresses the temporal problems associated with the blanket 
easement by rejecting “Lightning’s argument . . . that it should have the 
right to prevent any surface or subsurface use that might later interfere 
with its plans.”292 The court concludes such an approach “would render 
the mineral estate absolutely dominant and significantly alter the balance 
achieved through the flexible nature of the accommodation doctrine.”293 
This significantly reduces the easement rights of all mineral owners and 
oil and gas lessees. Under the court’s reasoning the surface estate owner 
could authorize wind and solar facilities to be placed on the undeveloped 
portions of the mineral estate. Presumably the mineral estate owner’s only 
recourse would be to seek accommodation at the time it is ready to drill its 

287 A prior owner of the property constructed the garage without contacting the Kansas 
One-Call system. When a subsequent owner sought to run an electric line to the garage, he 
called Kansas One-Call, and Southern Star discovered the garage problem when marking 
its pipeline. Id. at 1123, 1127.

288 Id. at 1122–23.
289 Id. at 1125 (quoting Aladdin Petroleum, 561 P.2d at 825). Had the easement contained 

specific dimensions defining the pipeline corridor the remedy would have been to remove 
the obstruction—tear down the garage. In GBRB Properties, LLC v. Hill, No. 118,763, 2019 
WL 255017 (Kan. Ct. App. Jan. 18, 2019) (unpublished), the court began its analysis regard-
ing a gate and other obstructions to an easement for ingress and egress noting: “There are 
two types of easement—a specific and a blanket easement. . . . This case concerns a specific 
easement. . . . That this is a specific easement is important.” Id. at *4. Once the easement was 
properly classified, the court applied the appropriate rule stating: “With a specific easement, 
the expressed terms of the grant or reservation are controlling and considerations of what 
may be necessary or reasonable are not controlling.” Id. at *5. Whether the presence of a 
gate or other permanent or semi-permanent obstructions was “necessary or reasonable” 
did not matter. The remedy was to tear them down and remove them from the defined 
easement area.

290 Lightning Oil Co. v. Anadarko E&P Onshore, LLC, 520 S.W.3d 39, 49 (Tex. 2017).
291 Id. at 50.
292 Id. at 52.
293 Id.
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next well. The same rule would presumably apply to the oil and gas lessee. 
Who gets to pay for this new accommodation?

There is, and should be, a fundamental difference between requiring 
a mineral owner to accommodate non-intrusive surface and subsurface 
uses and requiring a mineral owner to accommodate competing devel-
opers operating in the same reservoir. It is also revealing that the court 
invokes “accommodation” without discussing the required accommoda-
tion analysis.

[b] Invasion #2: Oil and Gas Within the Rock 
Structure

Anadarko elected to drill into the oil and gas formation on Lightning 
Oil’s side of the boundary line so Anadarko could maximize contact with 
the formation on its side of the boundary line. Drilling into the oil and gas 
formation directly impacts Lightning Oil’s ownership rights. To justify this 
intrusion, the court develops a balancing test: “Whether the small amount 
of minerals lost through that process will support a trespass action must, 
in the end, be answered by balancing the interests involved.”294 To offset the 
“small amount of minerals lost,” the court considers the “waste-reducing 
innovation[]” of allowing Anadarko to build its wellbore on Lightning Oil’s 
leased land so it can enter the oil and gas formation at the Lightning Oil/
Anadarko boundary line.295 The balancing test supports a new mitigated 
trespass rule. To recover for Anadarko’s intrusion, Lightning Oil must 
prove there was “a sufficient injury to support a claim for trespass.”296 “Suf-
ficient injury” is weighed against the public benefits associated with the 
offending conduct.

An issue not raised, but real, is the legitimate and lawful gaming that 
takes place by all developers to maximize their rights297 under the rule of 
capture.298 It does not serve Lightning Oil’s best interests, under the rule 
of capture, to permit Anadarko to enter the oil and gas formation at the 
lease boundary line. Although it may be less wasteful to do so, it allows 
Anadarko to establish a take point in the formation that is likely closer 
to the boundary line than if Anadarko was required to build the entire 
wellbore outside the land leased to Lightning Oil.

294 Id. at 50.
295 Id. at 50–51.
296 Id. at 51.
297 And those of their royalty owners. It is odd that royalty owners have not been more 

insistent that their lessees aggressively use the rule of capture to maximize recovery. For 
example, generally those who develop first capture more than those who come later.

298 The same sort of gaming is expected, and practiced, under oil and gas conservation 
laws.
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[c] Accommodating Away Easement Rights
After Lightning, it is apparent the Texas Supreme Court has decided to 

address what were previously straightforward property rights issues with 
nebulous concepts of public policy, balancing, accommodation, and “suf-
ficient injury.” The decision in Lightning cuts both ways for the oil and 
gas industry. What appears in one setting to be accommodation will be a 
taking in others.299 The transactional response to Lightning will be like the 
response when lessees discovered they lacked the exclusive right to conduct 
seismic operations on their leased lands.300 Developers must expressly, and 
more explicitly, address the right in the lease granting clause.301 Docu-
ments creating a mineral estate, and granting oil and gas development 
rights, need to contain language that makes the blanket easement a more 
precise grant of rights that will be more difficult to accommodate away.

[2] Beyond Lightning, Beyond Boundary Lines
It is instructive to examine how courts are using the Lightning opinion 

to address trespass issues. In Swift Energy Operating, LLC v. Regency Field 
Services LLC,302 the issue was migrating waste from an injection well. The 
injected material was a corrosive mixture of hydrogen sulfide and CO2. 
The waste migrated within the disposal formation and corroded another 
operator’s wellbore drilled through the formation, causing the oil and gas 
well to begin producing the waste material. The issue was determining 
when a trespass cause of action accrued for wells penetrating the formation 
and owned by Swift Energy Operating, LLC (Swift). Applying the Lightning 
analysis, the court stated that a trespass to a mineral estate does not occur 
until it interferes with the mineral lessee’s ability to exercise its rights.303 
Therefore, the court concluded that “[b]ecause the injectate plume overlaid 
some portion of Swift’s leased depths and would require Swift to drill any 
new wells through the contamination, Layline’s October 23, 2012 e-mail 

299 This has always been a major flaw with the accommodation doctrine. It takes rights 
from the easement holder, gives them to the servient estate owner, and then makes the ease-
ment holder pay for the privilege of surrendering its rights. See generally David E. Pierce, 
“Oil and Gas Easements,” 33 Energy & Min. L. Inst. 317, 340–43 (2012).

300 See Mustang Prod. Co. v. Texaco, Inc., 549 F. Supp. 424, 425 (D. Kan. 1982), aff ’d, 
754 F.2d 892 (10th Cir. 1985) (noting that unlike the right to drill and develop, the right to 
conduct geophysical exploration need not be exclusive because more than one party can 
exercise the right on the same land).

301 If leasing from a severed mineral interest owner, the lessee may find it prudent to seek 
more explicit rights from the surface estate owner.

302 No. 04-17-00638-CV, 2019 WL 2272900 (Tex. App.—San Antonio May 29, 2019, pet. 
filed) (mem. op.).

303 Id. at *4.
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was notice to Swift that the plume had ‘infringe[d] on [Swift]’s ability to 
exercise its rights’ in its PCQ lease.”304

In an ironic twist it was the defendant injection well operator that argued 
for an unmitigated trespass analysis: that the trespass cause of action 
accrued when the injected material migrated into Swift’s leased land.305 
Swift, relying on Lightning, argued for a mitigated trespass analysis: “[N]o 
cause of action accrues until the ‘uninvited molecules’ actually infringe on 
its mineral rights.”306

The final word on trespass in Texas to date is the Lightning case. As 
Swift demonstrates, the mitigated trespass analysis used in Lightning may 
be applied to all situations where the claim is interference with a mineral 
interest. That includes interference caused by waste disposal, enhanced 
recovery, carbon sequestration, hydraulic fracturing, and wellbore place-
ment. Under the Lightning analysis, invasion across a boundary line is not 
a trespass unless, or until, it interferes with the mineral estate to such an 
extent it “infringes on the mineral lessee’s ability to exercise its rights.”307

[3] Correlative Rights Analysis
The wellbore placement issue is different from activities dependent upon 

coexistence in a connected reservoir system. It is more of a traditional 
property issue: who owns the “stick” that is needed to conduct business? 
As the Lightning case demonstrates, often the major issue is determin-
ing where the rights reside when there is a surface estate and a mineral 
estate. Correlative rights are not implicated like they are when dealing with 
unbounded forces in a reservoir.308

One area where the surface estate may be forced to accommodate the 
mineral estate is when the mineral owner authorizes the use of a single 
wellbore to collect production from multiple horizontally arrayed tracts. 
For example, assume a horizontal well is drilled on tract A and traverses 
tracts B and C. The wellbore located on tract A will be used to collect and 
move production from tracts B and C. So long as A shares in some of the 
production from the horizontal well, the fact that the wellbore is used to 

304 Id. (alterations in original) (quoting Lightning, 520 S.W.3d at 49).
305 Id.
306 Id. at *3.
307 Lightning, 520 S.W.3d at 49.
308 The Lightning case, with its broad statements regarding public policy and efficient 

development practices, provides a jurisprudential basis for various forms of “reciprocal 
accommodation.” See Pierce, supra note 299, at 344–46 (offering a “reciprocal accommoda-
tion doctrine”).
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collect production from other tracts should not present a problem.309 If the 
mineral estate owner consents to the joint development of the three tracts, 
can the surface estate owner complain that its space is being excessively 
burdened to accommodate horizontal development of tracts B and C?310 
In this regard, Lightning should cut both ways by finding that the surface 
estate owner can complain in this situation only when the “interference” 
is of such a magnitude that it “infringes on the [surface estate owner’s] 
ability to exercise its rights.”311 A court would then “balance[] the interests 
involved”312 and determine whether the surface estate owner has suffered 
“sufficient injury” to support a trespass claim.313

The West Virginia Supreme Court of Appeals follows a traditional 
approach to the issue. In EQT Production Co. v. Crowder, EQT Production 
Company (EQT) was operating under an oil and gas lease granted in 1901 
covering a 351-acre tract and authorizing use of the land “for the sole and 
only purpose of mining and operating for oil and gas, and of laying pipe 
lines and building tanks, stations and structures thereon, to take care of 
said products[.]”314 The surface estate was conveyed into separate owner-
ship from the minerals in 1936. In 2011 the mineral owners granted EQT, 
the owner of the 1901 oil and gas lease, the power to pool and unitize the 
leased land to develop it in conjunction with neighboring lands.315 EQT 
proceeded to drill horizontal wells from the leased land that extended into 
neighboring lands.

The surface impact was significant. To develop the drill site required 
two-lane roads, the clearing of 42 acres, and a 19.7-acre drill pad. From 
the drill pad 9.7 miles of wellbores were drilled into neighboring proper-
ties. EQT represented that 37.5% of the horizontal wellbores were beneath 
the leased land and 62.5% extended into minerals beneath neighboring 

309 But see Robinson v. Robbins Petroleum Corp., 501 S.W.2d 865, 867 (Tex. 1973) 
(requiring consent of surface owner to use salt water to support waterflood operations that 
also benefit off-tract properties). For an analysis more in line with the Lightning opinion, 
see Crawford v. Hrabe, 44 P.3d 442, 448 (Kan. 2002) (declaring the use of salt water to sup-
port waterflood operations consistent with “the primary purpose of obtaining additional oil 
production” from the leased land).

310 The answer is a resounding “yes” if the well is located in West Virginia. See EQT Prod. 
Co. v. Crowder, 828 S.E.2d 800 (W. Va. 2019).

311 Lightning, 520 S.W.3d at 49.
312 Id. at 50.
313 Id. at 51.
314 828 S.E.2d 800, 803 (W. Va. 2019) (alteration in original).
315 Id. at 804.
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lands.316 The court held that neither the 1901 oil and gas lease, nor the 
implied rights associated with the 1936 severance of the surface and min-
eral estates,317 authorized use of the leased land to develop minerals in 
neighboring lands.318

§ 4.08 Conclusion
Trespass issues will abound in coming years. Most will be presented to 

courts applying a boundary-line analysis. Traditional trespass analysis will 
continue to be replaced with a mitigated trespass analysis designed to allow 
subsurface invasions that do not inflict immediate material damage to the 
invaded property interest.319 The “trespass” cases will become nuisance 
cases by another name.320 For some issues, however, traditional trespass 
law will continue to be applied—particularly when there is a concurrent 
impact on the surface.321

But the core issues will remain property issues. Therefore, it is impor-
tant that the bundle of sticks be properly distributed before focusing on 
trespass or nuisance. Missing from the property analysis in subsurface tres-
pass cases is consideration of the collective rights that all owners have in a 
reservoir. These rights represent sticks in the bundle that individual tract 
owners gave up when they became members of a reservoir community. 
These are the correlative rights that transcend the porous and permeable 
rock structure that is their origin.

Often what first appears to be a trespass will in fact be a permissible 
use once the parties’ correlative rights are considered. Correlative rights, 
however, are more difficult to identify than a boundary line. Employing a 
community reservoir analysis will assist in objectively identifying correla-
tive rights that are appropriate for any reservoir environment.

316 Id.
317 And therefore the 2011 lease amendment granted by the severed mineral owner.
318 Id. at 810. The court held: “[A] mineral owner or lessee does not have the right to use 

the surface to benefit mining or drilling operations on other lands, in the absence of an 
express agreement with the surface owner permitting those operations.” Id.

319 Professor Anderson’s preferred solution to subsurface trespass issues appears to be the 
trend. See Owen L. Anderson, “Subsurface ‘Trespass’: A Man’s Subsurface Is Not His Castle,” 
49 Washburn L.J. 247, 247 (2010) (subsurface trespass, to be actionable, requires “actual 
and substantial damages”); Owen L. Anderson, “Lord Coke, the Restatement, and Modern 
Subsurface Trespass Law,” 6 Tex. J. Oil, Gas, & Energy L. 203 (2011).

320 Professor Schremmer addresses these subsurface conflicts applying nuisance law. 
See Joseph A. Schremmer, “Getting Past Possession: Subsurface Property Disputes as Nui-
sances,” 95 Wash. L. Rev. __ (forthcoming 2020).

321 E.g., EQT Prod. Co., 828 S.E.2d 800.




